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m  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  DCCATUB, 

AUGUST   TERM,    1860. 

Present--JOSEPH  H.  LUMPKIN,  ^ 

HIRAM  WARNER,  VJudges. 

EUGENltJS  A,  NISBET,  j 


Ko.  1. — AsDVBBov  BoGGs,  adm'r,  &c.  of  Robert  Watson,  plain- 
tiff in  error,  vs,  Jesse  Chambers  and  o&ers,  defendants  in 
error. 

[1.]  Althoagh  Courts  of  Equity  have  concurrent  juriidictioii  with  Coortg  of 
Law  in  caaes  of  partition,  aa  a  general  proposition,  yet,  in  this  State,  if  the 
party  seeking  to  have  a  partition  of  lands,  has  an  ample  and  adequate  rem- 
edy in  a  Court  of  Law,  according  to  the  provision  of  our  Statute  upon  that 
subject,  a  Court  of  Equity  will  not  assume  jurisdiction ;  hut  when  it  ap- 
pears from  the  case  made,  that  there  is  any  obstacle  or  difficulty  in  the 
way,  so  as  to  render  the  remedy  at  Law  less  ample  or  adequate,  a  Court  of 
Bqui^  will  maintain  its  jurisdiction  to  remove  such  obstacle,  and  compel  a 
discovery  of  the  rents  and  profits,  and  decree  an  account  of  the  same. 

In  Equity,  in  Carroll  Superior  Court    Demurrer,  decided  by 
Judge  Hill,  October  Term,  1849. 

This  was  a  bill  in  Equity,  filed  by  die  plaintiff  in  enor  against 
the  defendants.     The  bill  alleges,  that  the  complainant  and 
r6L  tz  1 


«•  SUPREME  COURT  OF  GEORGIA. 


Bog^s  vs.  Chambers  and  others. 


defendants  became  possessed  of  a  lot  of  land  in  the  Count}-  of 
Carroll,  upon  which  there  were  valuable  gold  mines,  as  tenants 
in  common ;  that  the  defendants  entered  upon  said  land  some- 
time in  the  year  1830,  and  had  continued  to  work  the  mines,  sit- 
uated thereon,  ever  since,  realizing  therefrom  a  large  amount  of 
gold,  which  they  had  appropriated  to  their  own  use,  refusing  to 
pay  to  the  complainant  any  portion  of  the  same.  The  bill  fur- 
ther charges,  that  without  giving  thfi  complainant  any  kind  of 
notice,  the  defendants  had  fraudulently  proceeded  to  have  the 
said  lot  of  land  partitioned  and  divided  between  all  the  parties  at 
interest,  setting  apart  to  the  compHlinant  a  portion  of  said  tract 
of  land,  upon  w^hich  the  defendants  knew  no  gold  was  to  be 
found,  and  causing  all  the  gold-mining  interest  to  be  di\ided 
between  themselves,  for  the  purpose  of  defrauding  the  com- 
plainant. 

The  bin  prayed  that  comrplainants  might  be  compelled  to  ac- 
count for  the  gold  obtained  by  them  from  said  mines,  and  pay  to 
him  that  portion  of  the  same  to  which,  in  equity,  he  might  be 
entitled ;  also,  that  the  partition  which  had  been  made  might  b6 
set  aside,  and  such  portion  of  said  land  might  be  set  apart  and 
decreed  to  complainant,  as  he  might  be  entitled  to  under  and  by 
virtue  of  bis  undivided  interest  in  the  same. 

To  this  bill  there  was  a  demurrer  filed  upon  two  grounds : 
want  of  equity,  and  multifariousness. 

The  Court  sustained  the  demurrer  and  dismissed  the  biD,  and 
counsel  for  complainant  excepted. 

A.  T*  BoBXE)  for  plaintiff  in  error. 

By  the  Cotid. — Wahner,  J.  delivering  the  opinion. 

The  case  made  by  the  complainant's  bill  is  for  a  partition  and 
account.  The  complainant  alleges,  that  be  is  a  tenant  in  com- 
mon with  the  other  defendants,  of  a  lot  of  land  upon  which  is 
a  valuable  gold  mine ;  that  the  defendants  have  entered  upon  the 
lot  and  worked  the  gold  mine,  and  extracted  therefrom  a  large 
amount  rf  gold,  for  which  they  refwe  to  account  with  him. 
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The  complainant  also  alleges,  that  the  defendants  have  fraibdv- 
lently  proceeded  to  teye  the  said  lot  of  land  partitioned  and 
(byided  between  themselves  and  the  complainant,  without  giving 
him  any  notice  thereof,  and  setting  apart  a  portion  of  the  lot  tn 
him,  upon  which  defendants  knew  there  was  no  gcJd  to  bt 
found,  and  causing  all  the  gdd-mining  interest  thereon  to  be 
divided  between  themselves.  The  prayer  of  the  bill  is,  that  a 
partition  of  the  land  may  be  decreed  between  the  complainant 
and  defendants,  the  alleged  fraudulent  potion  of  the  land  set 
aside,  and  that  the  defendants  be  decreed  to  account  for  the 
gold  which  they  have  extracted  from  it. 

[1.]  As  a  general  proposition,  it  may  be  stated,  that  Courts  of 
Equity  have  concurrent  jurisdiction  with  Courts  of  Law,  in  all 
cases  of  partition.  1  Story's  Equity,  699,  §646,  610,  §658. 
But  in  this  State,  if  it  diall  appear  that  the  party  applying  to  a 
Court  of  Equity  has  as  ample  and  adequate  remedy  in  a  Court 
of  Law,  under  the  provisions  of  our  Statute,  as  he  would  hare 
in  a  Court  of  Equity,  the  latter  Court  will  not  assume  jurisdic- 
tion to  award  a  partition.  .  Does  the  case  made  by  the  complain- 
ant show,  that  his  remedy  in  a  Court  of  Law  would  be  as  ample 
and  adequate  to  afford  him  relief,  as  in  a  Court  of  Equity  ? 
We  think  not,  for  the  reason  that  the  defendants  have  placed  an 
obstacle  in  his  way,  by  having  the  alleged  fraudulent  partition 
made  of  the  land,  and  for  the  further  reason,  that  they  have  pro- 
ceeded to  extract  therefrom  a  large  amount  of  gold,  which  they 
have  appropriated  to  their  own  use.  The  complainant  is  entitled 
to  a  discovery  from  them  of  the  amoimt  of  gold  which  they  have 
obtained  from  the  land,  and  a  decree  for  his  proportionable  share, 
as  consequent  upon  that  discovery.  Where  one  tenant  in  com- 
mon has  been  in  the  exclusive  enjoyment  of  the  rents  and  profits, 
on  Si  bill  for  partition  and  account^  the  latter  will  also  be  de- 
creed.    1  SUmfs  Equity,  608,  §655. 

By  maintaining,  the  jurisdiction  of  the  Court  in  this  case,  the 
complainant  will  not  only  be  entitled  to  the  aid  of  the  Court  to, 
remove  die  fraudulent  obstacles  created  by  the  defendants,  in 
having  a  partition  of  the  land,  but  will  also  have  the  assistance 
of  the  Court  to  compel  a  discovery  of  the  rents  and  profits  of  the 
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land,  and  a  decree  iherefor,  as  well  as  a  decree  for  partition, 
without  resorting  to  another  suit,  to  acc6mplisb  that  object  m 
the  Common  Law  Court  This  bill  is  not  multifarious,  accoid- 
mg  to  the  ruling  of  this  Court,  in  BvUer  and  ethers  vs.  Durham, 
%  KMy,  413. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  2. — ^Napoleon  B..  Beabd  and  another,  plaintiffs  in  error,  vs. 

Thomas  Simmons,  defendant 

[1.]  Where  a  promissory  note  is  declared  on,  which  on  its  fiice  is  barred  by 
the  Statute  of  Limitations^  and  the  defendant  pleads  the  Statute,  the  plaintiff 
may,  under  our  judicial  system  and  practice,  amend  his  declaration,  by  al- 
leging a  new  promise  by  the  defendant,  so  as  to  prevent  the  operatioD  of 
the  Statute. 

[2.]  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, when  the  party  making  the  application  might,  by  the  exercise  of  due 
diligence,  have  procured  it  before  the  trial. 

£3.]  Nor  will  a  new  trial  be  granted  on  the  ground  of  newly  discovered  evi- 
dence,  merely  to  giv.e  the  party  an  opportunity  to  intpeaeh  the  credit  of  a  wit- 
ness sworn  on  the  trial. 

Debt,  in  Bibb  Superior  Court  Tried  before  Judge  Stabs, 
January  Tenn,  1860. 

This^^as  an  action  of  debt,  brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error,  upon  several  promissox^  notes 
made  by  the  plaintiffs  to  one  Aaron  Lessell,  as  the  executor  of  John 
J.  Lanier.  Andy  McNeal  signed  the  notes  by  making  his  mark 
diereto.  The  notes  were  transferred  by  Lessell  to  Simmons. 
The  defendants  filed  the  plea  of  the  Statute  of  Limitations.  Mc- 
Neal also  filed  the  plea  of  non  es^^dtcm. 

The  plaintiff  subsequently  amended  his  declaration  in  the 
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Court  below,  by  adding  a  count  upon  a  new  promise  made  by 
Beard  and  McNeal  to  Lessell. 

The  cause  ctme  on  to  be  tried  on  the  appeal,  at  January 
Term,  1850,  when  counsel  for  the  defendants  moved  the  Court 
to  strike  out  the  amendment  to  the  declaration  alleging  a  new 
promise,  which  motion  was  overruled  by  the  Court,  and  counsel 
for  defendants  excepted.  Plaintiff  then  tendered  in  evidence  the 
depositions  of  Aaron  Lessell,  (which  had  been  in  Court  some  six 
modths)  to  prove  that  McNeal  made  his  mark  to  the  notes,  and 
also  to  prove  that  the  defendants  had  promised  to  pay  the  same, 
in  order  to  take  them  out  of  the  Statute  of  Limitations.  Lessell 
further  stated  in  his  answers,  that  a  part  of  the  notes  were  given 
for  property  purchased  at  a  sale  held  by  him  as  executor  of  La- 
nier. Simmons  had  executed  to  Lessell  a  release  from  all  lia- 
bility on  account  of  the  notes. 

Counsel  for  defendants  objected  to  the  introduction  of  the  tes- 
timony. The  Court  overruled  the  objection,  and  the  interroga- 
tmes  were  read  to  the  Jury,  and  counsel  for  defendants  excepted. 

Counsel  for  defendants  requested  the  Court  to  charge  the  Jury, 
that  ^inasmuch  as  it  appears  that  McNeal  cannot  read,  that  the 
notes  should  have  been  read  over  to  him,  or  that  it  should  have 
been  explained  to  him  what  the  notes  were,  at  the  time  the 
new  promise  was  made  by  McNeal,  as  proved  by  Lessel,  in  or- 
der to  bind  McNeal  by  the  new  promise ;  also,  that  the  subse- 
quent or  new  promise  must  be  shown  to  have  been  made  after 
the  bar  of  the  Statute  had  attached,  in  order  to  bind  the  defend- 
ants thereon ;  also,  that  if  any  new  promise  was  made,  the  same 
ixcas  good  and  binding,  and  could  only  be  enforced  within  four 
years  next  afler  the  same  was  made." 

All  of  which  charges  the  Court  refused  to*  give,  but  did  charge 
the  Jury,  that  "  if  they  were  satisfied,  from  the  testimony,  a  new 
promise  was  made  at  any  time  within  six  years  next  before  the 
coikimencement  of  the  said  action,  that  the  same  was  good  and 
binding,  and  should  be  enforced ;  also,  that  as  McNeal  could  not 
read,  they  should  be  well  satisfied,  that  when  he  made  the  new 
promise,  he  Imew  what  he  was  doing,  and  what  debt  or  demand 
itwat  he  was  promising  to  pay^  and  they  must  be  well  satisfied 
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that  the  new  promise  made  by  McNeal,  and  relied  on  by  the 
plaintiff,  to  take  the  case  out  of  the  Statute  of  Limitations,  plain- 
ly and  unequivocally  referred  to  tlie  notes  now  in  suit ;  also,  that 
a  payment  made_on  the  notes,  by  the  maker,  was  equivalent  to 
a  new  promise,  if  made  within  six  years  preceding  the  com- 
mencement of  the  suit" 

The  Jury  found  a  verdict  for  the  plaintiff.  Whereupon^  coun- 
sel for  the  defendants  moved  the  Court  for  a  new  trial,  upon  the 
following,  among  other  grounds : 

Because  the  Court  erred  in  not  striking  out  the  amendment  to 
plaintiff's  declaration. 

Because  tlie  Court  erred  in  allowing  the  interrogatories  of 
Aaron  Lessel  to  be  read  to  the  Jury. 

Because  the  Court  erred  in  refusing  to  charge  the  Jury,  as  re- 
quested by  defendants'  counsel. 

Because,  since  the  trial  of  said  cause,  one  of  the  defendants, 
McNeal,  has  discovered  new  testimony,  which  w^as,  in  substancCi 
that  the  returns  of  the  sale  of  John  J.  Lanier's  properfy,  by  Lea- 
sell,  to  the  Court  of  Ordinary  of  Bibb  County,  show  that  die  sale 
took  place  after  the  date  of  the  notes  sued  on,  and  which  notes 
Lessell  testified  were  given  for  property  at  that  sale,  &c. 

The  motion  for  a  new  trial  was  refused  by  the  Court  Where- 
upon, counsel  for  defendants  excepted,  and  have  assigned  error. 

Powers  &  Whittle  and  Hunter,  for  plaintiffs  in  error. 

Stubbs  and  Lester,  for  defendant 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  first  ground  of  error  alleged  z^ainst  the  judgment  of 
the  Court  below  is,  in  allowing  the  plaintiff's  declaration  to  be 
amended,  by  averring  the  new  promise  of  the  defendants,  so  as  to 
take  the  case  out  of  the  Statute  of  Limitations.  According  to 
tii€  practice  of  the  Courts  in  England,  when  tfie  botes  are  barred 
by  the  Statute  on  the  face  of  the  declaration,  the  defendant  pleads 
the  Statute  of  Limitations,  if  he  intends  to.  insist  on  it  as  a  de- 
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fence.  In  order  to  avoid  the  effect  of  a  plea,  the  plaintiff  puts 
in  his  rtplicati(my  averring  a  new  promise.  In  this  State,  the 
plaintiff  is  not  allowed  to  file  his  replication,  inasmuch  as  special 
pleading  is  prohibited,  and  the  parties  are  at  issue  when  the  dec- 
laration and  answer  shall  be  filed.  Amendments,  however,  are 
allowed  by  Statute  to  be  made  to  the  declaration  and  answer, 
r^ulated  by  our  rules  of  practice,  so  as  to  prevent  surprise  and 
injustice.  The  declaration  in  this  case  showed  a  cause  of  action j 
and  but  for  the  defendants  plea^  availing  himself  of  the  Statute  of 
Limitations,  the  plaintiff  would  have  recovered  a  verdict.  When 
the  defendant  manifested  his  intention  to  insist  on  the  Statute  by 
his  plea,  the  plaintiff  could  not  reply  on  the  record  a  new  prom- 
ise, as  in  England,  but  he  moved  the  Court  to  amend  his  declar- 
ation, by  alleging  a  newprcmise^  for  which  the  original  indebtedness^ 
as  set  forth  in  the  declaration,  formed  the  consideration.  The 
amendment  was,  in  our  judgment,  properly  allowed  by  the  Court 
below,  under  our  Judiciary  Act  and  Rules  of  Practice. 

The  general  ground  of  error  insisted  on,  is  the  admission  of 
the  testimony  of  Lessell,  the  payee  of  the  notes  sued  on,  to  prove 
the  nc^  promise  of  the  maker,  and  also  to  prove  the  considera- 
tion for  which  the  notes  were  given. 

We  do  not  think  there  was  any  foundation  for  this  objection, 
inasmuch  as  the  plaintiff  had  executed  a  release  to  the  witness 
from  all  liability,  whatever,  on  account  of  the  notes.  If  he  was 
not  a  competent  witness,  independent  of  the  release,  that  made 
him  so.  The  third  ground  of  error  is,  that  the  Court  refused  to 
grant  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

Lessell,  the  witness,  testified  that  the  notes  sued  on  were  giv- 
en in  part  for  property  sold  at  the  executor's  sale. 

[2.]  The  basis  for  the  new  trial  is,  that  the  defendant  has  re- 
cently discovered,  firom  the  returns  made  to  the  Court  of  Ordina- 
ry, that  the  property  was  not  sold  until  after  the  date  of  the  notes. 
The  testimony  of  Lessell,  taken  by  commission,  had  been  in  the 
Clerk's  oflSce  some  six  months  before  the  trial,  and  the  newly 
discovered  evidence  being  matter  of  record,  equally  accessible 
to  both  parties,  the  Court  below  held,  that  the  defendant  bad  not 
exercised  proper  diligence  in  endeavoring  to  procure  it.    It  may 
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be  Stated  to  be  an  established  rule,  that  a  new  trial  w3  not  be 
granted  on  account  of  evidence  discovered  after  the  trial,  iriiich, 
hy  using  due  diligence,  might  have  been  discovered  before. 
Mma  vt.  Work,  2  Binney^s  Rep.  582. 

[3.]  Nor  will  a  new  trial  be  granted  on  the  ground  of  ne^ 
discovered  evidence,  merely  to  give  ihe  party  an  opportunity  to 
impeach  the  credit  of  a  witness  sworn  at  the  trial.  Bmm  «t 
Iloyty  3  John.  Rep.  255.  Durgee  v$,  Dermisony  5  John.  Rep,  248. 
Tlie  motion  for  a  new  trial  was  properly  overruled,  on  the  ground 
of  newly  discovered  evidence.  The  next  ground  of  error  alleged 
upon  the  record  is,  to  tlie  charge  of  the  Court  to  the  Jury. 

We  liave  examined  tlie  charge  of  the  Court  as  applicable  to 
tlie  state  of  facts  contained  in  the  record,  especially  the  date  of 
the  credits  made  upon  the  notes,  as  well  as  the  time  at  which  die 
new  prolnise  was  made,  and  we  are  of  the  opinion  the  Court  did 
not  err  in  its  charge  to  the  Jury,  but  that  the  law  of  the  case  was 
properly  stated  by  the  Court,  and  that  there  was  no  error  on  die 
pert  of  Uic  Court  in  refusing  to  charge  as  requested  by  defiBud- 
ent.  The  evidence  clearly  shows  a  new  promise,  fOk^patd 
the  defendant,  to  pay  the  notes  bejbre  the  Statute  ImdiMSMlpyKid 
its  bnr. 

Let  the  judgment  of  the  Court  below  be  affirmed* 
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No.  3. — ^EuMH  Bond,  claimant,  ind  J.  J.  Bennett,  defendant 
in  execution,  plaintiffs  in  error,  vs.  Moses  Baldwin,  defend- 
ant. 

[1.]  When  there  is  a  rule  for  a  new  trial,  and  the  decision  of  the  Court  on 
f         the  groands  tajten  in  the  rale  is  excepted  to,  it  is  not  competent  for  plaintiff 
in  error  to  except  to  decisions  made  on  the  trial,  not  excepted  to  at  the  time, 
and  not  emhraced  in  tke  role. 

{%1  The  admission  of  illegal  testimony  on  the  trial,  not  objected  to  at  the 
time,  is  not  a  good  ground  for  a  now  trial,  and  the  refusal  of  a  new  trial 
upon  that  groand  will  not  sustain  a  writ  of  error  to  this  Court. 

[3.]  A  certificate  in  banhmptcy  taaj  be  attacked  and  opened  in  a  State  Court, 
when  it  impedes  or  conflicts  with  the  rights  of  a  party  litigating  there,  so 
hr  as  that  party's  rights  are  concerned. 

[4.]  Upon  the  trial  of  a  claim  upon  an  issue  between  the  claimant  and  the 
plaintiff  in  execution,  upon  the  question  of  fraud,  in  the  procuring  of  a 
discharge  in  the  Bankrupt  Court,  by  the  defendant  *in  .execution,  the  mw* 
oaatile  books  of  iifirm,  of  Which  the  defendant  in  excioation  was  a  membcv 
bdbcefaia  aj^lication  in  bankruptcy,  are  admissible  to  show  that  ho  WM 
•vnwr  of  an  interest  in  that  firm,  not  returned  in  hi*  schedule. 

£9uJ  lUft;Conii  will  not  control  the  discretion  of  the  Circuit  Court  in  refua> 
fa|[ HlMr  ttial,  npon  the  ground  that  the  Jury  found  contrary  to  the  evi- 
dcMfit,  tmf  In  rlrtir  and  strong  cases  of  injustice. 

[6.]  All  the  acquisitioni  of  a  bankmpt,  made  after  the  filing  his  petition  in 
bankrnpCcy,  are  exempt  from  liability  to  pay  debts  previoosly  contracted. 

Claim,  in  Bibb  Superior  Court.  Tried  before  Judge  Stabk, 
January  Term,  1860. 

In  this  case  the  defendant  in  error  joined  issue,  with  a  protes- 
tation, because  the  writ  oi  Ji.fa.  given  in  evidence  in  the  trial  of 
the  cause,  was  not  copied  in  the  bill  of  exceptions ;  and,  also, 
that  certain  documentary  testimony  which  was  given  in  evidence 
m  the  trial  below,  did  not  appear  in  the  bill  of  exceptions. 

The  Court  held,  that  the  record  and  bill  of  exceptions  contain- 
ed sufficient  to  enable  them  to  decide  the  points  made,  and  the 
errors  as9igned. 

A  Ji.  fa.  issued  in  1842,  in  favor  of  Moses  H.  Baldwin  against 
John  J.  Bennett,  from  Bibb  Inferior  Court,  was  levied  upon  a 
negro  by  the  name  of  Martin,  in  October,  1845,  as  the  property 


10  SUPREME  COURT  OF  GEORGIA. 

Bond  aDd  Bennett  vs.  Baldwin. 


of  Bennett.  A  elai^i  was  interposed  to  said  negro  by  George  M. 
Logan,  on  the  28th  October,  1845,  which  claim  was  withdrawn 
by  him  at  July  Term,  1848. 

George  M.  Logan  and  John  J.  Bennett  were  merchants  and 
partners  in  the  city  of  Macon.  On  the  first  day  of  March,  1842, 
a  Aotice  of  dissolution  appeared  in  the  gazettes  published  in 
Macon.  >    Bennett  retired,  while  Logan  continued  in  business. 

In  October,  1842,  the  negro  boy,  Martin,  and  another  by  the 
name  of  Sam,  were  sold  at  Sheriff's  sale,  as  the  property  of 
Bennett,  and  Logan  became  the  purchaser.  The  Sheriff  deliv- 
ered the  negro  boys  to  Logan,  who  paid  the  purchase  money.    . 

In  January,  1843,  Bennett  filed  his  petition  in  bankruptcy,  and 
a  certificate  of  discharge  was  duly  granted  in  September,  1^3. 

After  the  levy,  and  before  the  Court  to  which  the  Ji.  fa,  and 
claim  were  made  returnable,  Lo^n  sold  and  delivered  the  negro 
boy,  Martin,  to  Elijah  Bond,  the  plaintiff  in  error. 

Aftier  Logan  withdrew  his  claim.  Bond  became  the  claimant 

While  the  claim  was  pending,  the  plaintiff  in  ji.  fa,  notified 
the  claimant  and  defendant  in  fi.  fa,  that  he  would  attack  and 
impeach  the  decree  and  certificate  of  discharge  in  bankruptcy, 
on  the  ground  of  fraud  and  wilful  concealment  by  Beimett,  the 
bankrupt;  specifying  the  negro  boy,  Martin,  and  the  interest  of 
Bennett  in  the  store  of  George  M.  Logan;  insisting  that  no  real 
dissolution  had  taken  place,  but  that  Bennett  had  an  interest  in 
the  store  at  the  time  of  filing  his  petition  in  bankruptcy. 

On  the  11th  August,  1846,  Logan  and  Bennett  formed  a  new 
partnership  in  business,  under  the  firm  name  of  George  M.  Lo- 
gan &  Co.  and  Bennett  paid  into  the  concern  about  $3000,  with 
which  he  was  credited  on  the  books. 

On  the  trial  of  the  cause  at  February  Term,  1850,  much  testi- 
mony was  submitted  to  the  Jury,  of  which  the  following  is  a 
brief: — 

Wyiiam  Gtmn  stated,  that  Bond  had  said  he  made  the  trade 
with  Bennett  for  Martin,  but  Logan  made  the  title.  This  conver- 
sation was  pending  the  claim  by  Logan. 

George  M  Logan  bought  Martin  in  1842,  and  held  him  until 
1845  or  '46;  made  the  bill  of  sale  to  Bennett,  November  13, 
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1845,  for  the  two  negroes,  Martin  and  Sam^  pennett  was  my 
agent  when  I  purchased  these  n^;roe8,  and  having  once  owned 
them,  he  desired  to  b\iy  them  when  he  got  able.  On  Bennett 
paying  me  tSOO^  the  receipt  in  evidence,  dated  tbe  13th  of  No* 
vonber,  1846,  was  given  to  Bennett  When  Bond  bought  the 
negro  boy,  the  proceeds  were  paid  to  me,  and  passed  to  Ben- 
nett's credit,  and  the  reason  wiiy  I  claimed  was,  because  Bennett 
had  not  paid  all  the  purchase  money.  Bennett  may  have  made 
presents  to  the  negroes.   . 

James  Dean  signed  indemnity  bond,  made  by  Bennett  to  Bond, 
in  Januaiy,  1849,  to  secure  Bond,  and  Bennett  secured  me  by 
notes. 

J,  L,  SauUbury  hired  Sam  in  1844,  and  had  some  conversation 
with  Logan  and  Bentiett  on  the  subject ;  thipk  I  gave  the  note  to 
Bennett;  paid  the  note  at  Logan's  counting-room,  but  to  whom 
does  not  know ;  ireqiiently  saw  Bennett  about  Logan's  store. 

The  books  of  the  Merchants'  Bank  of  Macon  were  introduced, 
which  showed  thot  the  note  of  Saulsbuiy  was  made  payable  to 
Bennett,  and  by  him  indorsed. 

The  books  pf  Geoige  M.  Logan  were  submitted  in  evident;e, 
to  show  that  there  was  no  dissolution. 

John  B.  Stow  is  acquainted  with  book-keeping;  the  books 
show  no  partnership  and  no  dissolution. 

George  M.  Logans  re-introduced. — The  dissolution  took  place 
in  March,  1842,  and  was  not  formed  again  until  August,  1845 ; 
Bennett  had  no  interest  during  that  time,  either  in  the  store  or  in 
the  negroes,  Sam  and  Martin ;  the  $3000  entry,  made  1st  March, 
1842,  vras  for  Bennett's  entire  interest  in  the  concern,  and  the 
error  in  the  books  consists  in  not  charging  profit  and  loss  account ; 
there  is  a  credit  to  Bennett  in  the  books,  but  it  occurred  since 
the  new  partnership  in  August,  1845. 

In  his  cha^  to  the  Jury,  Judge  Stark  stated,  that  ^^  the  dis- 
charge in  banloruptcy  is  a  full  and  final  acquittance  of  the  defend- 
ant firom  the  debt,  unless  successfully  impeached  for  firaud,  and 
that  by  sufficient  proofs ;  but  if  the  defendant,  at  the  time  of  his 
application  for  the  benefit  of  the  Bankrupt  Law,  owned  the 
slaves,  Martin  and  Sam,  and  had  a  valuable  interest  in  the  firm 
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ioi  O.  M.  Logu'it  Co.  then  it  -was  his  duty  to  have  included  these 
slaves,  as  Well  fm  his  interest  in  said  firm,  in  his  schedule,  and  his 
failiu'e  to  do  so  is  such  a  fraud  as  renders  the  discharge  in  bank- 
ruptcy a  nullity,  and  you  should  find  the  property  subject ;  but  if 
the  schedule  is  a  full,  faithful  and  fair  account  of  all  Benn^s 
estate  at  the  time,  all  the  property  acquired  by  the  bankrupt,  since 
the  discharge,  is  exempt  from  the  payment  of  his  debts  -previ- 
ously contracted." 

The  Jury  found  the  property  subject  to  the  execution ;  where- 
upon counsel  for  claimant  moved  the  Court  for  a  new  trial,  upon 
several  grounds,  of  which  it  is  only  necessary  to  give  the  fol- 
lowing:- 

1st.  Because  the  Court  erred  in  ruling  that  the  judgment  of 
the  Circuit  Court,  sitting  in  bankruptcy,  could  be  attacked  for 
fraud,  collaterally  in  this  Court,  whereas  the  attack  should  have 
been  made  in  the  Court  where  the  judgment  was  pronounced. 

2d.  Because  the  Court  erred  in  permitting  the  books  to  be  sub- 
mitted to  the  Jury,  as  evidence  against  claimant,  or  as  against 
John  J.  Bennett. 

3d.  Because  the  Jizry  found  contrary  to  law  and  evidence. 

4th.  Because  the  Court  chained  the  Jury,  ^^  that  if  the  sched- 
ule filed  by  Bennett  was  a  full,  feithful  and  fair  account  of  all 
Bennett's  estate,  at  the  time,  all  the  property  acquired  *  by  the 
bankrupt,  since  his  discharge,  was  exempt  from  the  pajrment  of 
his  debts,  previously  contracted ;"  but  should  have  charged,  that 
the  acquisitions  of  the  bankrupt,  from  the  JUing  of  his  petilianvi 
bankruptcy,  are  not  subject  to  the  payment  of  his  debts  previ- 
ously made. 

The  Court  overruled  the  motion  for  a  new  trial,  and  counsel 
tor  claimant  excepted. 

McDonald,  Stubbs,  Hall  and  Powers,  for  ptacbtiffii  in  error. 

Hantt&HniES,  for  defendant 

By  the  Court. — ^Nisbet*,  J.  delivering  the  opinion. 

[1.]  Issue  was  joined  in  this  case  with  a  protest     In  the  pro- 


V 


DECATUR,  AUGUST  TERM,  1860.  IS 

'■      '  ■■ '        " w  •  '• 

Bond  and  Bennett  9«.  BaUwin. 


it  18  assumed  that  no  question  can  be  oonadered  by  this 
rt,  that  is  not  raised  on  the  rule  ftut  for  a  new  trial.  We 
gnize  the  correctness  of  this  assumption,  and  will  pass  upon 
taialLj  made  in  the  bill  of  exceptions,  that  is  not  made  in  the 
,  and  for  the  following  reasons :  A  new  trial  was  moved  in 
case  and  refused  by  the  Court.  The  bill  excepts  to  this  de- 
m,  and  error  is  claimed  to  have  been  committed,  and  is  as- 
ed  upon  all  the  grounds  specified  in  the  rule  for  a  new  trial. 
\  is  very  well.  But  the  bill  of  exceptions  goes  behind  the 
,  and  charges  divers  errors  upon  the  Court  in  its  rulings  on 
trialy  and  the  assignment,  in  this  regard,  follows  the  bill. 
se  rulings  on  the  trial  loere  mt  excepted  to  at  the  limej  and  not. 
g  taken  in  the  rule  as  grounds  for  a  new  trial,  were  not  ex- 
ed  to  in  the  exception  to  the  decision  of  the  Court  on  the 
They  have,  consequently,  no  where  and  at  no  time  been 
ipted  to,  and  for  that  reason  cannot  be  considered  by  this 
rt  7  Howard?s  Miss.  JR.  414.  24  Wend.  496.  12  Ohio 
.32.  6  Black/.  417.  1  Scam.  281.  4  S.  ^  M.  113.  7 
er,  270.    2  Brock.  75. 

he  protest  fsuther  claims,  that  the  Court  shall  pass  no  judg- 
t  upon  this  writ  of  error,  but  that  the  same  be  dismissed,  be- 
e  the  execution  which  was  levied  upon  the  property  in  dis- 
y  is  not  sent  up.  The  rule  of  this  Court  is,  that  the  plaintiff 
Tor  must  bring  up  all  the  evidence,  documentary  or  by  parol, 
h  is  necessary  to  elucidate  the  questions  made  for  review. 
i  does  not,  the  defendant  has  the  right  to  move  for  a  dismis- 
of  the  writ,  and  if  he  fails  so  to  move,  the  Court  wUl,  upon 
wn  motion,  confirm  the  judgment  below.  Under  this  con- 
^n  of  our  rule,  the  question  is  this :  is  the  execution  nec- 
ty  to  elucidate  any  point  taken  in  the  bill  ?  Can  we  fairly 
justly  adjudicate  all  the  points  made  without  it?  We  think 
we  can.  We  see  no  purpose,  whatever,  which  .the  execu- 
could  subserve,  if  it  was  here,  but  to  show  the  lien  and  the 
of  the  judgment  wUch  is  sought  to  be  enforced.  Tiers  is 
ontestation,  whatever,  about  the  lien  of  the  judgment.  On 
rontraiy,  throughout  the  record,  the  existence  of  the  judg- 
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ment  and  its  date,  are  conceded.     Upon  this  ground,  we  over- 
rule the  protest 

[2.]  One  of  the  grounds  taken  for  a  new  trial  in  this  rule  is, 
the  admission  of  evidence  on  the  trial  contrary  to  law,  which  was 
not  objected  to  oh  the  trial.  It  is  oiir  opinion  that  the  admission  of 
evidence  on  the  trial,  contrary  to  law,  which  is  not  objected  to  at 
the  time,  is  not  a  good  cause  for  a  new  trial.  The  party,  against 
whom  it  is  admitted,  by  not  objecting  and  invoking  a  decision  of 
the  Court,  is  held  to  waive  his  objection,  and  is  bound  by  that 
waiver.  This  being  true,  it  is  not  error  in  the  Court  to  refuse  a 
new  trial  because  illegal  evidence  was  admitted  without  objec- 
tion, and  a  writ  of  error  in  such  a  case  will  not  lie  to  this  Court 
We  do  not  apply  this  opinion  to  this  case,  but  consider  it  just  to 
the  profession  to  announce,  that  to  th^s  effect  will  be  our  judg- 
ment whenever  the  point  is  made.  Tidi?$  Pradktj  907,  908, 
marg.  p.  1  T.  R.  717.  1  Bos.  fy  PuU.  429,  noUa.  1  MOU 
Comi.  Reps.  296.  1  WasL  C.  C.  R.  440.  5  Pick.  217.  11 
Pick.  469.  7  S.fy  R.  219.  4  Pet.  102.  11  Bid,  185.  4 
Humph.  27.     4  Sheph.  187.     5  Black/.  436. 

I  shall  not  undertake  to  consider  each  one  of  the  very  numer- 
ous specifications  of  error  found  in  this  assignment  There  is 
really  but  four  or  five  questions  raised.  .  In  considering  them,  I 
shall  dispose  of  the  case* 

[3.]  And  first,  it  is  claimed  that  the  presiding  Judge  eired  in 
holding  that  the  Superior  Court  had  jurisdiction  over  die  certifi- 
cate in  bankruptcy  of  the  defendant  in  execution,  Mr.  Bennett 
llie  position  taken  by  the  plaintiff  in  error  is,  that  it  is  oompt^ 
tent  to  attack  j^d  set  aside  that  certificate  only  in  the  Court 
where  it  viras  granted.  If  it  is  intended  to  annul,  altogetlrari  a 
judgment,  rendered  by  any  Court,  as  a  general  rule,  fhe  pn^ 
ceeding  must  be  instituted  before  the  Court  that  rendered  it; 
so  as  to  the  judgment  in  bankruptcy.  But  it  is  also  true,  that  i^ 
in  the  exercise  of  its  rightful  jurisdiction,  the  certificate  in  bank- 
ruptcy impedes  or  prevents  the  ri^ts  of  a  party  before  the  Supe- 
ifor  Court,  or  any  other  Court,  it  may  be  there  attacked  for  firand 
and  opened,  so  far  as  that  party's  rights  are  concerned.  The  ce^ 
tificate  in  bankruptcy  was  set  up  in  this  case  in  bar  of  the  ligkl 
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of  the  plaintiff  in  execution  to  collect  his  money  on  the  judgment 
out  of  the  property  levied  upon.  It  was  introduced  to  protect  the 
title  of  the  claimant  We  hold  that  it  vrdiS  competent  for  the 
plaintiff  in  execution  to  attack  it  for  fraud.  I1ic  Act  of  Congress 
declares  that  the  certificate  may  be  plead  as  a  full  and  complete 
bar  to  all  suits  brou^t  in  any  Court  of  judicature  whatever,  un- 
less impeached  for  fraud,  on  prior  reasonable  notice  being  given 
of  such  fraud,  &c.  By  the  Act,  the  right  to  impeach  it  for  fraud 
is  given*  See  Bellamy  4*  Co.  vs.  Woodson j  4  Ga.  Reps.  179. 
Flaupwy  vs.  JfewUm^  8  Ga.  R.  309.    8  Alabama  R.  858. 

[4.]  It  is  farther  assigned  for  error,  that  the  partnership  books 
of  G.  M.  Logan  &  Co.  were  admitted  in  e\idence  at  the  instance 
of  the  plaintiff  in  execution.  The  execution  was  le\ied  upon  a 
slave  named  Martin,^^and  a  claim  put  in  by  Mr.  Bond.  Aside 
from  the  discharge  in  bankruptcy  of  Bennett,  the  defendant  in 
execution,  it  is  not  pretended  but  that  the  lien  of  the  judgment 
attached  upon  the  slave.  The  claimant  plead  the  discharge,  in 
bar  of  the  Hen  of  the  judgment,  and  the  plaintiff  in  execution  gave 
notice,  under  the  Act  of  Congress,  that  he  would  impeach  the  cer* 
tificate  of  discharge,  on  the  ground  of  fraud  and  wilful  conceal- 
ment and  suppression  in  his  schedule,  returned  to  the  Bankrupt 
Court,  of  a  part  of  his  effects,  specifying  the  slave  Martin  and  the 
interest  of  Bennett,  the  bankrupt  and  defendant  in  execution,  in 
(he  film  of  G.  M.  Logan  &  Co.  Logan  &  Bennett  were  engaged 
in  business  prior  to  March,  1842,  at  which  time  a  notice  of  dis- 
solution appeared,  and,  as  testified  by  Mr.  Logan,  Bennett  retired 
from  the  concern,  Mr.  Logan  continuing  the  business.  Tins  vras 
before  Bennett  had  filed  his  petition  in  bankruptcy.  In  August, 
1846,  Logan  and  Bennett  formed  a  new  partnership.  This  was 
aft»  Bennett's  discharge.  The  books  of  the  old  firm  were  used 
and  continued  for  the  purposes  of  the  new  concern.  The  books 
Aaw  no  setdement  of  the  first  partnership,  and  no  opening  of 
the  new  firm.  -  They  exhibit  a  considerable  amount  standing  to 
the  credit  of  Bennett  The  invoices  into  the  books  are,  some  of 
them,  made  out  in  the  name  of  G.  M.  Logan  &  Co.  and  that  dvr 
ling  the  time  that  Bennett  was  stated  to  be  out  of  the  business, 
Logan  bought  Martin,  and  another  slave,  Sam,  in  October,  1842, 
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as  the  property  of  Bennett,  at  SherifTs  sale.  In  Noyembery  1845, 
he  sold  tliem  back  to  Bennett,  receiving  a  part  of  the  purcbue 
money,  and  reserving  the  title  to  himself  until  the  balanoe  "wu 
paid.  In  Januaiy,  1846,  Logan  &  Bennett  (Bennett  not  htving 
paid  the  balance  of  the  purchase  money)  sold  Martin  to  tlie  clai- 
mant. Bond,  Logan  making  the  title.  The  proceeds  of  this  sale, 
Mr.  Logan  testifies,  were  paid  to  him,  and  by  him  passed  to  Mr.^ 
Bennett's  credit  on  tlic  books.  So  the  books  in  1846  exhibit  a 
credit  for  the  purchase  money  of  Martin  in  Bennett's  iavor. 
These  facts,  in  relation  to  the  books,  and  what  they  exh3)it  and 
what  they  purport  to  be,  are  to  be  known,  that  their  admissibilitj 
may  be  determined.  Now,  the  issue  before  the  Court  yvBS  iqx)ii 
the  certificate  in  bankruptcy,  and  it  was  this :  was  there  a  fi[aud 
or  not  on  the  part  of  Bennett,  in  procuring  this  certificate,  by  with- 
holding from  his  schedule  of  effects  these  two  negroes,  or  any  in- 
terest which  he  held  in  them,  or.by  withholding  any  interest  ^^di 
he  held  in  the  firm  of  G.  M.  Logan  &  Co.  ?  In  other  wordf|  (for 
the  issue  comes  down  to  that,)  was  Bennett  interested  in  these 
negroes  ?  and  had  he,  either  in  the  old  firm  or  in  the  buaness 
conducted  by  Logan,  individually,  after  the  dissolution,  any  in- 
terest? The  schedule,  it  is  conceded,  contains  no  return  of  any 
such  interests.  If  he  had  no  such  interests,  the  aUegationt  of 
fraud  are  unsupported ;  if  he  had,  such  interests,  failing  to  return 
them,  his  discharge  is  fraudulent,  and  ought  to  be  set  aside.  It 
was,  then,  an  issue  of  fact,  and  the  question  simply  is,  were  diese 
books  admissible  to  elucidate  that  issue  ?  Divesting  thus  this 
point  of  the  facts  extraneous  to  it,  and  stripping  it  of  the  sabl^ 
ties  vdiich  the  ingenuity  of  counsel  has  thrown  around  il^  we.  do 
not  consider  it  very  difficult.  We  have  seen  that  the  oertifieate 
maybe  attacked  for  fraud,  when,  in  this  juiisdiction,  it  it  in  cobp 
ffict  with  the  rights  of  a  party.  It  is  set  up  in  this  case  to  defeat 
the  lien'of  the  plaintiff's  judgment  It  is  replied  to  by  an  aU^- 
tion  of  fraud  in  this :  that  the  defendant  in  execution  did  not  make 
a  full  return  of  his  effects,  with  the  specifications  farther,  that  at 
Ae  time  of  making  it,  he  held  an  interest  in,  or  was,  in  fact,  the 
equitable  owner  of  the  veiy  slave  now  levied  on ;  and  that  he 
held,  and  was  owner  of  an  interest  in  the  firm  of  Q.  M.  hoguk 
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A  Co.  wluch  are  not  returned.  Tlie  question  then  is  made,  as 
befiue  stated,  was  he  such  owner,  or  had  he  such  interest? 
There  is  nothing  in  the  character  of  the  case  (a  claim)  wliich  will 
exclude  this  evidence.  The  contest  is  between  the  plaintiff  in 
execution  and  the  claimant.  The  plaintiff  in  execution  relies 
primarily  upon  the  lien  of  his  judgment,  which  binds  all  the  pres- 
ent property  and  future  acquisitions  of  the  defendant.  The  clai- 
mant sets  up  the  certificate  in  favor  of  the  defendant  in  execution, 
^rfdch  primarily  discharges  him  and  his  future  acquisitions  from 
UabiHtj  on  the  judgment,  and  thus  asserts  the  nullity  of  the  judg- 
ment The  issue  on  the  certificate  is  tendered  by  the  claimant. 
He  cannot  object  to  the  reply  which  the  plaintiff  makes  to  it  He 
has  no  legal  right  to  evade  the  issue ;  and  if  so,  he  cannot  object 
to  any  evidence  legally  applicable  to  that  issue.  It  is  as  compe- 
tent for  the  plaintiff  to  deny  the  legal  effect  of  this  certificate,  as  it 
would  be  to  deny  the  force  and  effect  of  any  muniment  of  title 
which  tibe  claimant  might  produce.  The  claimant  claims  under 
Bennett ;  for  the  evidence  is,  that  he  bought  of  Logan  &  Bennett, 
paying  the  purchase  money  to  Logan,  which  was  passed  to  Ben- 
nett's credit  The  parties,  no  doubt,  considering  that  although 
Ike  legal  title  to  Martin  ^'as  in  Logan,  yet  that  Bennett  was  the 
equitable  owner.  Bennett  Is  not,  technically,  a  party  to  the  issue, 
ind  realfy  has  no  interest.  The  banajides  of  his  return  is  in  is- 
sue, and  upon  that,  he  is  in  Court  represented  by  the  claimant 
What  ri^t  has  he  to  complain  ?  It  was  plausibly  argued,  tliat 
claimant  claimed  through  Logan,  a  third  person,  and  therefore, 
die  business  relations,  between  that  third  person  and  Bennett, 
00^  not  to  be  adduced  to  disturb  his  title ;  to  which  it  is  replied, 
that  if  diat  be  so — ^yet  it  is  competent  for  plaintiff  to  show  that 
liOgan  bought  from  Bennett,  and  that  Logan's  ownership  vras 
eoknrable,  and  designed,  from  the  beginning,  to  sliield  this  slave 
from  the  operation  of  the  Bankrupt  Law — that  the  title  did  never 
pass  firom  Bennett,  and  therefore,  the  slave  ought  to  have  been 
returned.  Iii  this  view  qf  it,  the  books,  sliowing  tliat  the  pur- 
chase money  paid  by  claimant,  was  passed  to  Bennett's  credit, 
particularly  taken  in  connection  witli  other  facts,  were  admissible. 
Again,  the  tide  of  Mr.  Bond  was  through  Bennett.     He  was  the 
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\irtual  vendor,  as  is  demonstrated  in  his  getting  the  purchase 
money,  and  in  this :  that  he  indemnified  tlie  title  by  bond  tnd 
security  to  Mr.  Bond — Mr.  Logan  being  released  by  Bond  on 
his  warranty  title  to  him.  Aside  from  all  this,  Bond,  the  clai- 
mant, defends  against  the  judgment,  by  the  plea  of  the  certificate. 
Thence  sprang  the  question  of  fraud  or  not.  No  objection,  to 
my  mind,  can  be  made  to  the  admissibility  of  this  evidence,  from 
the  relation  which  the  defendant  in  execution  bears  to  the  cause. 

The  e\idence  was  pertinent  to  the  issue.  The  books  contain 
statements  which  were  proper  to  be  submitted  to  the  Jury  rdatne 
to  Bennett's  interest  in  the  firm  of  G.  M.  Logan  &  Co.  The  in- 
voices were,  some  of  tliem,  made  out  in  that  name^  and  they  ex- 
hibited credits  standing  in  his  favor  to  a  considerable  amount  unset- 
tled and  unexjilained  by  the  books  themselves.  They  show  no 
settlement  of  the  old  business,  and  no  opening  of  a  new  business. 
These  facts  were,  in  our  judgment,  proper  to  be  sent  to  the  Juiy 
for  them  to  consider  in  determining  the  question  of  fraud  in  the 
certificate.  In  passing  upon  their  admissibility,  we  are  not  to 
consider  the  explanations  of  the  books  made  by  Mr.  Logan,  after 
they  were  admitted.  The  recoixl  does  not  show  that  any  objec- 
tion was  made  on  the  trial  to  their  admissibilit}^  Mr.  Logan  was 
examined  to  explain  the  books.  That  was  right  Our  duty  by 
this  record  is  to  say,  whether  these  books,  as  thus  appearing,  were 
'  upon  their  face  admissible. 

Being  pertinent  to  the  issue,  they  were  admissible,  as  contain- 
ing the  firm  relations  of  the  partners.  They  are  the  records  of 
the  firm  kept  by  them,  or  by  a  common  agent,  to  which  Bennett 
had  access,  and  are,  in  the  nature  of  admissions,  by  all  the 
members  of  the  firm  as  to  the  facts  which  they  set  forth.  They 
are  evidence  for  the  plaintiff  to  prove  fraud,  as  showing  by  tfa* 
assent  of  both  Logan  and  Bennett,  the  interest  in.  the  fiinn  which 
they  exhibit  Bennett  to  have  held.  They  ought  first  to  be  shown 
to  be  the  books  of  that  firm.  Doijbtless  they  were.  No  point 
on  this  head  is  made  by  the  record. 

We  are  satisfied  that  this  assignment  cannot  be  sustained. 

[5.]  One  of  the  grounds  taken  in  the  rule  for  a  new  trial  is, 
that  the  verdict  of  the  Jury  was  contrary  to.  the  evidence,  and  it  is 
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insisted  with  much  zoal,  that  the  Court  orrcd  in  not  granting  it  on 
thai  account  The  nile  over  and  over  again,  laid  down  by  this 
Court  is,  that  it  will  not  control  the  discretion  of  the  Court  below 
in  granting  or  refusing  a  new  trial,  because  tlie  verdict  was  con- 
trarj'  to  evidence,  but  in  s-trong  and  unequivocal  cases.  The  ver- 
dict must  be  without  endenfc,  or  againsf  the  clear  and  unques- 
tionable proof  made  in  the  cas(».'  If  the  evidence  is  simply  con- 
ffictingy  wc  will  not  interfcn?.  Nor  will  wc  interfi-re  where  thi^ 
dedded  preponderance  of  evidence  is  agiiinst  the  verdict.  Even 
if  Ae  evidence  is  slight,  upon  whi(!h  the  verdict  rests,  we  will  not 
disturb  it  If  the  verdict  is  so  manifestly  unjust  as  to  constrain 
the  Court  to  believe  that  the  Jurj-  acted  from  prejudice  or  corriip- 
tion,  we  will  set  it  aside.  This  belief  must  be  irresistable.  It  is 
obnous  that  tlie  rule  cannot  in  these  cases  be  singly  st.ited  in  pn*- 
cise  Words.  That  the  Court  below  is  clothed  with  power  to  pn»- 
vent  injustice  by  setting  asid^  the  verdict,  is  not  qiiestioned.  To 
prevent  manifest  injustice,  the  Court  has  paramount  authority  over 
the  verdict ;  whilst  at  the  same  time  it  is  the  appropriate  function 
of  the  Jury  to  decide  upon  the  facts.  Tliat  function  we  are  stu- 
diously careful  not  to  permit  the  presiding  Judge  to  exercise. 
Whetiier  he  will  or  will  not  disturb  the  vcrdi(*t,  is  necessarily  left 
to  his  discretion,  regidated  by  the  law  as  settled  in  the  books. 
We  will  control  that  discretion,  but  with  great  forbearance,  and 
only  when  it  has  been  palpably  exercised  in  promoting  injustice. 
His  discretion  is  more  latitudinary  than  ours,  and  we  will  not 
control  that  by  reversing  his  action,  even  in  cases  where,  from  the 
record,  we  might  be  led  to  believe  we  would  have  acted  differ- 
ently ;  because,  from  his  position  relative  to  tlie  cause,  he  has 
better  means  of  knowing  whether  tlie  Jury  abused  their  power 
over  tli6  &cts,  than  we  can  have  tlirough  the  record.  See  Rob- 
erts vs.  the  Slate  of  Georgia,  3  Keliy,  322,  '3.  1  Kelly's  R.  618. 
Mays  vs,  Stroud,  7  Geo.  JR.  269.  Floiimoy  vs.  Jfewt&n,  8  Geo. 
R.  311. 

We  cannot  interfere  in  this  case.  It  falls  ^rithin  none  of  the 
cases  where  we  have  granted  a  reversal.  It  Ls  not  a  case  where 
there  is  no  evidence  to  sustain  the  verdict ;  tlu»  verdict  is  not 
against  uncontradicted  and  unimpeached  e\idence,  nor  is  it  so 
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manifestly  unjust  as  to  constrain  us  to  believe  that  the  Juiy  acted 
from  prejudice  or  corruption.  The  Jury  found  for  the  plaintiff  k 
execution;  they  set  aside  the  certificate  of  bankruptcy;  they 
therefore  believed  from  the  evidence,  that  Bennett  either  had  an 
interest  in  the  two  negroes  or  in  the  partnership,  which  he  did 
not  return.  Now,  it  is  Insisted  in  the  argument,  that  there  is  in 
this  record  no  evidence  that  he  had  such  an  interest,  but  that,  on 
the  contrary,  Mr.  Logan  proves  directly  that  he  had  no  interest 
in  the  negroes  or  in  the  partnership.  Mr.  Logan  does  testify 
that  he  had  no  interest  in  either,  and  it  is  not  attempted  to  im- 
peach liis  credibility.  Yet  his  testimony  is  not  uncontradicted. 
The  books  were  in  evidence,  and  they  do  afford  seme  evidence 
that  he  had  an  interest  in  the  firm  of  G.  M.  Logan  &  Co. ;  for 
example,  they  show  a  credit  in  his  favor  for  a  considerable 
sum  of  money,  and  exhibit  no  final  settlement  of  the  concern. 
They  show,  too,  evidence  to  some  extent  that  he  was  interested 
in  the  business  after  the  alleged  dissolution,  and  whilst  it  was 
conducted  by  Mr.  Logan  individually.  They  exhibit  invoices 
made  out  in  the  name  of  G.  M.  Logan  &  Co.  the  old  firm  name. 
They  also  afford  some  evidence  of  the  ownership  of  the  negroes 
by  Logan,  being  merely  a  cloak,  and  that  Bennet  was  interested 
in  them ;  for  they  show  that  the  purchase  money  paid  by  BIr. 
Bond  for  Martin  was  passed  by  Logan  to  his  credit  on  the  boolo. 
T%ere  is  other  evidence  of  his  being  interested  in  the  negroes. 
It  is  proven,  for  example,  by  Mr.  Saulsbury,  that  whilst  Logan  was 
the  alleged  owner  in  1844,  he  gave  his  note  to  Bennett  for  the 
hire  of  one  of  the  negroes,  and  this  is  confirmed  by  the  testimony 
of  Mr.  Rutherford,  that  this  note  was  deposited  in  bank,  and  was 
made  payable  to  Bennett.  It  is  said,  however,  that  this  evidence 
is  slight,  and  ought  not  to  weigh  against  the  positive  testimony  of 
B(r.  Logan,  whose  credibility  is  unimpeached.  That  may  be  true. 
The  question  is  not  what  we  may  believe  as  to  the  weight  of  evi- 
dence, or  what  we  would  have  done  as  Jurymen.  The  question 
simply  is,  was  there  any  conflicting  evidence  ?  If  there  was,  we 
cannot  disturb  the  verdict,  because  the  Jury  have  the  excluave 
right  to  weigh  the  evidence,  reconcile  confticts,  and  determine 
what  force  is  to  be  given  to  any  portion  of  it    There  was  some 
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eridence  on  both  sides  of  the  question  in  this  rase.  But  it  is  in- 
geniously aigued  that  Mr.  Logan  removes  the  conflict  between  his 
testimony  and  that  of  the  booki|  diat  his  explanations  of  tlic  books 
destroy  ail  proof  of  what  tliey  exhibit  as  Bennett's  interest  in  the 
negroes  and  in  die  partnership,  and  that  the  books  are  to  be  con- 
sidered as  evidence  before  the  Jury,  as  tlius  explained,  and  not 
otherwise.  In  this  light,  argues  the  counsel,  there  is  no  conflict 
of  testimony.  It  may  be  true,  in  point  of  fact,  that  Logan's  ex- 
planations do  altogether  neutralize  the  evidence  which  the  books 
contain  against  Bennett  Still,  the  books  were  in  evidence  as 
distinct  and  independent  testimony.  So  was  Mr.  Logan's  state- 
ments, both  direct  and  explanatory  of  the  books.  The  Jury  had 
all  before  them.  It  was  their  province  to  consider  of  all  the  e>i- 
dence,  and  tliey  arc  presumed  to  have  done  so,  and  to  have  giv- 
en effect  to  the  explanations.  Having  found  the  issue  against 
Bennett's  certificate,  the  inference  which  we,  as  Judges,  arc  to 
draw  is,  that  die  explanations,  to  their  minds,  were  unsatisfacto- 
ry. Again,  it  is  argued  that,  in  considering  tlie  books,  the  Jury 
looked  to  other  entries  than'those  submitted  to  them  as  evidence, 
and  therefore  the  verdict  is  against  evidence.  The  reply  to  this 
ii,  that  from  the  record,  the  books,  as  a  whole,  were  in  evidence. 
The  record  does  not  show  that  tliey  were  admitted  with  any  limi- 
tation or  restriction.  We  are  of  course  to  be  governed  by  the 
record. 

[6*3  It  is  claimed  by  the  plaintiff*  in  error,  that  the  Court  erred 
in  instructing  the  Jury  that  the  acquisitions  of  the  bankrupt,  Ben- 
nett, made  t^Ur  his  discharge^  were  exempted  from  the  opera- 
tion of  the  judgment,  he  holding  that  all  acquisitions  made  from 
and  afl^  the  filing  of  hit  fdiiion^  are  exempted.  The  law  is,  as 
daimed  by  the  plaintiff  in  error,  and  we  think  according  to  a  fair 
construction  of  the  charge  of  the  Court,  he  did  so  instruct  the  Ju- 
ly. The  Court  says, "  if  the  property  was  not  Bennett's,  when  he 
applied -for  the  benefit  of  the  Bankrupt  Law,  then  he  had  no  right 
to  include  it  in  his  schedule,  and  it  is  not  subject ;"  which  is 
equivalent  to  saying  that  the  property,  to  be  subject,  must  belong 
to  Bennett  when  he  applied  for  the  benefit  of  the  Bankrupt  Law. 
If  so,  the  Court  meant  to  say^  that  property  which  belonged  \o 
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him  not  until  after  his  application,  was  not  subject.  His  c^pfplir 
cation  was  the  filing  of  his  petition.  So,  in  a  like  form  of  ex- 
pression, the  Court  again  says,  "  but  if  the  defendant,  at  the  timi 
of  his  application  for  the  benefit  of  the  Bankrupt  Law,  owned  the 
slaves,  Martin  and  Sam,  and  had  a  valuable  interest  in  the  firm 
of  Geo.  M.  Logan  &  Co.  then  it  was  his  duty  to  have  included 
the  slaves,  as  well  as  his  interest  in  said  firm,  in  the  schedule," 
&c. 

The  clause  which  is  relied  upon  as  demonstrating  the  view 
of  the  charge  taken  by  the  plaintiff,  is  as  follows ;  "  But  if  the 
schedule  is  a  full,  faithful,  and  fair  account  of  all  Bennett's  estate 
ai  (lie  timey  all  the  property  acquired  by  the  bankrupt  since  his  dis- 
charge  is  exempt  from  the  payment  of  his  debts  previously  con- 
tracted." 

If  these  remarks  were  all  that  was  said  by  the  Court  on  this 
subject,  the  true  meaning  would  not  be  very  clear ;  taken,  how- 
ever, in  connection  with  other  parts  of  the  charge,  (and  that  is 
the  only  fair  way  of  arriving  at  its  meaning,)  we  conclude  that 
di$duxrge^  as  here  used,  has  not  reference  to  the  certificate  and 
its  date  alone,. but  is  intended  to  express  the  whole  process  of 
getting  the  discharge,  which  begins  with  the  filing  of  the  petition. 
Besides,  the  Court  speaks  of  ^^  all  Bennett's  estate  at  the  UnytP 
What  time  ?  It  refers  to  the  time  previously  designated,  to  wit: 
the  time  of  his  making  application  to  the  Bankrupt  Court 

Apart  from  these  things,  the  question  is  not  made  by  the  re- 
cord, for  there  is  no  evidence  that  Bennett  acqidred  this  property 
intervening  the  filing  of  his  petition  and  his  discharge. 

Let  the  judgment  be  afiirmed. 
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No.  4. — John  Whittington,  plaintiff  in  error,  vs.  Doe  ex  dem. 
Wm.  Wright  and  another,  defendants. 

£1.]  Where  two  are  in  the  joint  occapancy  of  land,  tbe  one  baviug  no  title, 
wiU,  inthe  absence  of  all  proof,  be  considered  as  bolding  in  subordination 
to  hina  who  has  tbe  title. 

[5.]  Failure  to  record  a  deed,  concerns  no  person,  except  those  who  derive 
title  from  the  same  feoffor,  by  a  deed  of  subsequent  date. 

[3.]  The  chiim  laws  are  cumulative  only ,  permiMtive  and  not  mandatory, 

[4.]  Where  a  person  having  title  to  property,  of  which  ho  is  apprised,  stands 
by  and  sa£fers  it  to  be  sold  by  tbe  iSberiff,  without  a»srrtiug  bis  title  or 
making  it  known  to  bidders,  be  cannot  afterwards  set  up  biM  rlaiui.  And 
in  inch  case,  eren  infancy  would  be  no  pmtection,  provided  tbt?  minor  had 
arrirvMl  at  those  years  of  discretion  when  a  fraudulent  intent  could  be  rea- 
sonably imputed  to  him. 

[5.]  An  adverse  possession,  held  during  the  minority  of  tbe  true  owner,  can- 
not  operate  against  bis  right. 

[6.]  A  confliet  between  tbe  equities  of  a  ^oita  Jide  purchaser  and  a  votHuUtr, 
can  only  arise  where  both  parties  claim  under  the  same  grantor. 

Ejectment,  in  Crawford  Superior  Court  Tried  before  Judge 
Stabk. 

This  was  an  action  of  ejectment,  brought  upon  the  sereral  de- 
mises of  liVilliam  Wright  and  James  Pressnol,  against  John 
Whittii^ton,  who  pleaded  the  general  issue  and  the  Statute  of 
Limitations.  At  the  August  Term,  1848,  a  trial  was  had,  and  a 
verdict  rendered  in  favor  of  the  plaintiff,  and  an  appeal  was  ta- 
ken bj  the  defendant  Pending  the  appeal,  the  defendant,  James 
Pressnol,  filed  his  bill  in  Equity,  to  perpetually  enjoin  the  action 
of  ejectment  from  proceeding. 

llie  bill  alleged  that  Wm.  Wright  gave  in  for  a  draw  in  the 
land  lottery  of  182-,  and  sold  said  draw  to  one  Jacob  Pressnol, 
of  the  County  of  Walton,  for  a  valuable  consideration;  that 
Wright  drew  in  said  lottery  lot  of  land  No.  86,  in  the  2d  district 
of  originally  Houston,  now  Crawford  County,  the  same  for  the  re- 
covery of  which  the  action  of  ejectment  was  instituted ;  that  at 
the  time  of  said  transfer,  there  was  a  judgment  against  the  said 
Jacob  PiessmA  and  others^  in  favor  of  one  Henry  MiUisons,  oi^eik 
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I  if  ;..v.ur'/fl  jrtU'.d'i'i;iJ  in  cvidcnit  a  Errant  frpm  the  State  to 
Vk'.  V. ..;r,-<^  .u,v„j 0...  f,t)j  Febnian-,  1S25— a doed  of  giftfrom 
•A ,,    Vi  ..;.*..  v.  J»„,..v  W.-s«r...l,  dated  tlie  4tli  June.  3832. 

- '-  '-'-Ii  ■(,';:.  irt  iiitrrnliirx'd  and  read  tlie  bill  and  ansver 
'*"■'"'  *■''''  "  ''"'''1  from  the  Slieriff  of  Crawfoid  County  Up  Jdin 
W...;^,..  .Vjjj  7,),  ,]„^.  ^,f  Januaij",  1S34;  a  quit  claim  deed 
1"".  V,.  1.^,1,  I,,  ,i,.f,-,„]a,rt,  daitd  the  ISth  day  of  January,  1834. 
iy!ii<:i.  ^^]„„,uy  t^-Ni,],.  was  introduced,  which  it  is  not  necessary 
ij'-.  \;  j.,M^  i-K.i-jrt  that  it  appeared  that  Jacob  Pressnol  and 
W".rf''  »iot  "iloi^AWNsiontogetlierin  the  year  lS23or'4,and 
)*<.  hM,.,l  .  .«itj,„i,.d  in  ].osscssion  until  1S34.  It  did  not  aHJcar 
»'  wl^t  ij„„.  WrigJrt  left  the  premises,  llie  deed  exccated  by 
luiu  V,  JwuMt  Frcwnol  nolHi  kia  then  residence  in  Merriwether 
din  eridenre,  that  James  Pressnol  ms 
I  aiecutioD  of  the  deed  of  giA  from 

the  Court  to  charge  theJiny, 

notice  of  the  sale  by  the  Shei- 

wi  the  day  of  «Sttnd  givt-  no- 
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tice  thereof  to  the  bidders  at  the  sale,  the  deed  of  gift  from  Wri^t 
to  James  Pressnol  not  being  recorded,  plaintiff  is  in  Equity  es- 
topped from  asserting  his  tide  against  the  defendant,  provided  the 
Juy  believed,  from  the  testimony,  that  defendant  had  no  actual  no- 
tice ot  plaintiff's  deed  from  the  grantee,'  and  that  notice  by  the 
Sheriff^s  advertisement  of  sale  was  sufficient  to  charge  te  plauv 
tiff.    The  Court  refused  so  to  charge. 

Tlie  defendant  also  requested  the  Comt  to  charge  the  Jury  ,^  that 
if  they  beKeved,  fix)m  the  testimony,  that  the  defendant  was  a  iona 
Jiie  purchaser  for  value,  without  notice,  that  Equity  will  protect 
him,  even  though  his  vendor  may  have  had  notice.  The  Court 
refused  so  to  charge,  but  did  charge,  that  tfie  defendant  in  lliis 
case  was  in  no  better  condition  than  Walpole.  The  counsel  for 
defendant  also  requested  the  Court  to  charge  the  Jury,  that  if  they 
should  believe  that  Whittington  was  a  bona  fide  purchaser  for 
value,  he  was,  under  the  circumstances,  to  be  preferred  to  a  vol- 
unteer;  that  the  lessor  of  plaintiff  is  a  volunteer  against  a  credit- 
or or  subsequent  purchaser  for  value,  unless  his  paid  a  valuable 
conaderaAion  for  th^  deed  of  giit  The  Court  refused  so  to 
charge,  but  did  charge,  that  a  bona  fide  purchaser,  without  notice,^ 
may  be  protected,  under  such  circumstances,  against  an  equitable 
title ;  Aat  such  a  purchase  can  never  operate  as  a  protection 
aglunst  a  legal  title,  and  the  Court  further  charged,  that  the  docv 
trine,  as  to  volunteers,  did  not  apply. 

'The  Court  also  charged  the  Jury,  that  defendant",  by  the  pur- 
chase at  I9ieriff's  sale,  only  became  the  owner  of  Jacob  Press- 
Bol's  tide — alleged  to  be  a  perfect  one  under  the  Statute  of  Limi- 
tations ;  that  in  order  to  make  that  tide  a  good  one,  it  must  have 
been  shown  that  Jacob  Pressnol  had  been  in  the  peaceable  and 
adverse  possession  of  the  land,  under  claim  of  ownership,  for  sev- 
en years  previous  to  the  sale ;  that  if  Wright  and  Jacob  Pressnol 
were  both  in  possession  of  the  land  together,  that  the  law  woidd 
consider,  in  the  absence  of  proof  to  the  contrsury,  that  the  posses- 
rion  WM  the  possession  of  the  one  who  had  the  title ;  that  while 
they  lived  together  on  the  land,  if  the  title  was  in  Wright,  and  the 
possession  waiS  otherwise  unexplained,  die  law  would  consid- 
er PressnoFs  possession  subordinate  to  Wright's  tide,  and  riot  as 
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^dveme  to  h ;  that  a  possession,  to  be  available  under  die  Statute, 
most  be  exclusive  of  the  possession  of  any  one  else,  except  the 
alleged  owner  and  those  claiming  under  him ;  that  the  joint  pos- 
session of  Pressnd  and  Wright  could  not  operate  so  as  to  Test  the 
title  in  Pressnol  under  the  operation  of  the  Statute,  unless  Press- 
nol  claimed  adversely  to  Wright,  and  to  make  Pressnol's  posses- 
sion adverse  to  Wright's,  he  must  have  had  either  the  exclushre 
possession,  or  Wright  must  have  held  under  him. 

To  which  charge,  and  refusals  to  charge,  the  defendant  except- 
ed,  and  error  was  assigned. 

HuHTER,  Hall  and  Hammoio),  for  plaintiff  in  error. 

PoE  and  NisBET,  for  defendants. 

By  the  OmrL — Lumpkin,  J.  delivering  the  opinion. 

An  action  -of  ejectment  was  brought  to  the  February  Term, 
1848,  of  the  Superior  Court  of  Crawford  County,  upon  the  seve- 
ral demises  of  William  Wright  and  James  Pressnol,  against  James 
Whittington,  for  lot  No.  86,  in  what  was  originally  the  2d  district 
of  Houston,  but  now  Crawford  County.  The  general  issue,  and 
the  Statute  of  Limitations  were  pleaded.  On  the  final  trial,  the 
plaintiff  tendered  in  evidence  a  grant  fi-om  the  State  to  William 
Wright,  dated  in  February,  1826,  and  a  deed  of  gift  from  the 
grantee  to  James  Pressnol,  dated  in  June,  1832,  proved  posses- 
sion in  the  defendant,  the  value  of  the  rent,  and  closed  his  case. 
The  defendant  relied  on  Sheriff's  title.  It  seems  that  this  same 
lot  of  land  was  sold  under  execution  the  first  Tuesday  in  January, 
1834,  as  the  property  of  one  Jacob  Pressnol,  bought  by  one 
John  Walpole,  to  whom  a  deed  was  made,  and  who,  on  the  18th 
day  of  the  same  month  executed  a  quit  claim  conveyance  to 
James  Whittington,  the  defendant,  who  was  the  SheriflF  that  sold 
the  land.  Whittington  proved  that  Jacob  Pressnol,  together 
with  William  Wright,  the  grantee,  and  one  Kelly,  went  into  pos- 
session of  the  premises  in  1823  or  1824,  before  the  land  was 
granted,  and  that  Jacob  Pressnol  remained  there,  making  im- 
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provements,  and  exercising  acts  of  ownership,  up  t6  the  time  of 
sale  in  1832,  by  the  Sheriff,  and  that  Whittington  had  been  in 
possession  ever  since.  At  what  time  Wright  left  the  land,  does 
not  appear.  The  deed  which  he  made  to  James  Pr^ssnol  in 
1834,  Tecites,  Aat  he  was  then  a  citizen  of  Merriwether  County. 
To  aid  in  the  defence  of  the  action  at  law,  Whittington  filed  a 
bill  setting  forth  the  foregoing  facts,  and  charging  that  the  con- 
yeyance  to  James  Preasnol  was  fraudulently  made  to  defeat  the 
creditors  of  Jacob  Pressnol,  who,  it  was  alleged,  was  the  purchas- 
er of  the  draw  of  WUiam  Wright  in  the  lottery.  It  further  charg- 
ed a  want  of  notice,  actual  or  constructive,  of  the  claim  of  James 
Pressnol,  when  the  land  was  bought  at  Sheriff's  sale.  It  prayed 
a  perpetual  injunction  against  the  action  of  ejectment  T%e  an- 
swer denied  all  the  equity  in  the  bill,  and  both  cases  were  sub- 
tiiitted  to  the  Jury  at  the  same  time. 

The  presiding  Judge  instructed  the  Jury,  that  if  the  ^.  Jh. 
which  sold  the  land  had  been  levied  on  it  as  it  was,  and  a  claim 
had  been  interposed  by  William  Wright,  and  they  would  have 
fouifd  the  property  sul>ject,  that  their  verdict  in  the  present  issue 
should  be  ibr  the  defendant ;  and  further,  that  if  the  creditors  of 
Jacob  Pressnol  could  have  condemned  this  land  to  the  payment 
of  his  debts,  tiiat  their  finding  should  be  for  Whittington ;  that  if 
they  believed,  firom  the  testimony,  that  Jacob  Pressnol  had  seven 
years*  continued  and  adverse  possession  of  the  land  previous  to 
the  sale  by  the  Sheriff,  that  the  legal  tide  was  vested  in  him, 
and  that  the  purchaser  at  Sheriff's  sale,  Walpole,  and  Whitting- 
ton, his  vendee,  acquired  a  good  tide. 

[1.]  That  if  Wright  and  Jacob  Pressnol  were  in  the  joint  oc- 
cupancy of  the  land,  that  in  the  absence  of  all  proof  to  the  con- 
trary, the  law  woidd  construe  it  to  be  the  possession  of  him  who 
held  the  tide,  and  that  Pressnol's  possession  was  in  subordina^^ 
tion  to  tiie  title  of  Wright,  and  not  advsrse  to  it ;  that  a  posses- 
sion to  be  available  under  the  Statute,  must  be  exclusive  of  the 
posHesrion  of  any  one  else,  except  the  alleged  owner,  and  those 
daiming  under  him ;  that  the  joint  possession  of  Wright  and  Press- 
nol could  not  operate  to  defeat  Wright's  titie,  unless  Pressnol 
claimed  adversely  to  Wright. 
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I  have  repeated  the  substa&ce  of  that  portion  of  the  charge 
¥rhich  relates  to  the  actual  fraud  which  might  be  connected  with 
this  transaction,  as  well  as  to  the  Statute  of  Limitations,  and  we 
think  that  it  was  not  only  full,  but  exceedingly  clear  and  discrim* 
inating,  and  should  have  been  altogether  satisfactory  to  the  de- 
fendant 

[2.]  But  it  is  complained  that  the  Court  ou^ht  to  have  instnict- 
ed  the  Jury,  as  it  was  asked  to  do,  thpt  the  fiilure  to  record  the 
deed  from  Wright  to  James  Pressnol,  until  af):er  the  purchase  by 
Whittington,  and  no  actual  notice  being  given  of  this  title,  was  a 
fraud  upon  the  defendant,  and  that  James  Pressnol,  although  a 
minoTi  was  bound,  at  his  peril,  to  take  notice  of  the  Sheriff's  ad- 
vertiAment,  and  to  have  forbidden  the  sale.  Such  is  not  our 
understanding  of  the  law.  It  was  neitiier  the  duty  of  William 
Wright,  James  Pressnol,  nor  any  body  else,  to  notify  the  p\]T' 
chaser  at  Sheriff's  sale,  that  the  defendant  in  execution  had  no 
title  to  the  property  which  was  selling.  Caveat  emptor — let  a 
purchaser  beware  what  he  does — ^is'  the  correct  doctrine.  It  is 
the  duty  of  bidders  to  inform  themselves — ^to  search  the  rec-  ' 
ords — ^to  exercise  all  proper  caution,  that  they  may  not  be  igno- 
rant of  the  amount  and  nature  of  that  person's  interest  tvliich  they 
are  about  to  buy.  )[^  ignarare  rum  ddrntquod  jus  aliemmk 
mrUt. 

[3«]  Our  claim  laws  are  cumulative,  perndssive  and  Hot  f?Mii^ 
iisfery.  They  do  not  take  from  the  owhers  of  property  th^ 
right  to  assert  their  tide  by  trover  or  ejectment  or  trespass 
against  the  Sheriff,  as  at  Common  Law ;  and  a  sale  by  the  Sber* 
iff  cannot  divest  the  owner  of  his  tide,  unless  he  does,  or  omits 
to  do  tomething,  and  thereby  entraps  the  purchaser. 

[4.]  If  he  is  present,  and  his  property  is  offered  for  sale,  and  he 
stands  by  and  encourages  the  sale,  or  does  not  Jbrbid  U^  and 
thereby  another  is  induced  to  purchase  the  estate,  under  the  sup- 
position that  the  tide  is  good,  neither  the  owner  nor  his  privies, 
under  such  circumstances,  will  -be  at  liberty  to  dispute  the  validi- 
ty of  the  purchase.  1  Fanb.  163,  164.  And  even  in/imcy  wiU 
constitute  no  excuse  for  such  conduct ;  for  infant^  are  not  prhri- 
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l^ed  to  practice  deceptions  or  cheats  on  innocent  persons.    9 
JUbd.  33. 

» 

[5.]  But  James  Pressnol  was  in  a  distant  County  on  the  day 
of  sale,  and  knew  nothing  of  what  transpired  until  long  subse- 
quently. Neither  the  rights  of  infants  nor  adults  would  be  af- 
fected under  such  circumstances.     1  Story's  Eq.  Jur.  §§385,  386. 

As  to  the  failure  of  James  Pressnol  to  have  his  deed  from  Wil- 
liam Wright  reccMpded,  what  has  that  to  do  with  the  case }  Had 
his  coDveyance  been  from  Jacob  Pressnol,  the  defetidant  in  exe- 
cution, tliere  would  have  been  force  in  the  objection.  But  the 
doctrine  of  registration  has  no  application,  we  apprehend,  to  a 
case'  like  this.  What  insight  could  the  registration  of  the  deed, 
from  Wm.  Wright  to  James  Pressnol,  have  given  any  bocl|^'«8  to 
Jacob  PressnoPs  title  to  this  land,  between  whom  and  the  other 
two  parties,  the  records  showed  no  privity  in  estate }  ^  Had  the 
records  shown  title  at  any  time  in  Jacob  Pres^ol,  then  it  would 
have  been  right  and  proper  that  the  records  should  have  shown 
tide  out  of  him,  but  it  is  sufficient  to  suggest  that  James  Press- 
nol does  not  derive  title  through  Jacob  Pressnol,  but  Wm.  Wright, 
the  grantee  of  the  land  from  the  State  of  Georgia.  In  Roe  and 
oihers  vs.  Doe  ex  dem*  Jfegly  {Dudley's  &p.  170,)  it  was  decided 
that  the  deed,  not  being  recorded,  concerns  no  persons  except 
those  who  derived  title  from  the  same  feoffor  by  a  deed  of  sub- 
sequent date  to  that  under  which  the  party  claims  title. 

[6.3  But  there  is  another  point.  Counsel  for  the  plaintiff  in  error 
deare  to  treat  Whittington  as  a  purchaser  for  viduey  and  James 
Pressnol  as  a  volunteer j  and  consequently  contend,  that  in  the 
absence  of  notice,  the  former  is  to  be  preferred.  The  answer  to 
be  made  to  this  argument  is,  that  admitting  Whittington  to  be 
the  l)0na  fide  purchaser  of  Jacob  PressnoPs  title,  how  does  that 
give  him  any  preference  over  a  volunteer  under  William  Wrightf 

The  truth  is,  both  parties  here  are  standing  on  their  legal  title ; 
die  one  by  peeper,  the  other  by  the  Staktte ;  and  the  only  question 
is,  which  shall  prevail  ?  And  believing,  as  we  do,  that  the  law 
of  the  case  has  been  fairly  and  forcibly  given  to  the  Jury,  we  do 
not  see  that  justice  requires  that  a  new  trial  should  be  granted. 
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¥ 


No.  5. — ^JoHN  F.  Troutman,  plaintiflF  in  error,  vs.  Samuel  B. 

Babnett,  et  al.  defendants. 

[1.]  At  Cominoii  Laiy,  a  contract  which  u  not  tainted  with  usury  iu  its  b* 
ceptiou,  is  not  mode  usurious  by  a  subsequent  ggreemeut  to  pay  usury  in 
cousideiation  of  forljearancc. 

[2.]  Under  the  Statutes  of  Georgia,  if  a  judgment  not  tainted  with  usury  is 
transferred,  and  the'  trax|sferee  agrees  with  the  defendants  to  forbear  iti 
collection  fot  eFterm  of  time,  in  consideration  ofiUHirious  interest  paid  him, 
such  subsequent  agreement  is  usurious,  and  afleeta  the  judgment  so  far  ai 
to  make  the  principal  doe  thereon  only  collectible. 

CMtiorari,  in  Crawford  Superior  Court.  Decided  by  Judge 
STjS^Tebruary  Term,  1860. 

John  F.  Troutman  purchased  a  judgment  against  one  Artbur 
F.  Walker  and  Samuel  B.  Bamett.  In  order  to  secure  indul- 
gence thereon,  Walker  executed  to  Troutman  his  note  for  fif- 
teen dollars ;  afterwards,  the  judgment  was  renewed — ^Walker 
and  Bamett  giving  to  Troutman  their  notes  for  the  principal  -and 
interest  due  thereon.  Troutman  brought  suit  upon  the  notes,  in  a 
Justice's  Court  in  Crawford  County,  against  the  defendant,  who 
filed  a  plea  of  usury  to  the  same. 

On  the  trial,  the  JmyYetumed  a  verdict  for  the  principal  ^one 
due  on  the  notes. 

A  certiorari  was  taken  by  the  plaintiff  to  the  Superior  Court 
The  Court  affirmed  the  verdict  of  the  Jury,  and  dismissed  the  cer- 
fiorari. 

To  which  dedsion  counsel  for  plaintiff  excepted. 

Strono  and  Hammond,  for  plai^itiff  in  error. 
CuLVEBHousE,  for  defendants.  ^         ^ 


By  the  Oourl. — ^NisbbTi  J«  delivering  the.  opinion. 


•^- 


[1.]  Under  Hie  British  Statutes  of  usury,  it  has  been  firmly 
^^  settled,  that  to  defeat  a  contract  on  the  ground  of  usury,  it  must 
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ive  been  usurious  at  the  time  the  debt  or  demand  was  created 
lereby.  No  subsequent  reservation  of  usurious  interest,  or  poste- 
or  arrangement  for  a  usurious  securilyy  irill  taint  or  invalidate 
le  original  claim.  Under  the  English  Statutes,  such  subsequent 
Knuity  vrill  be  infected  with  usury,  and  the  penalty  is  incurred. 
ut  if  the  original  contract  be  pure,  it  remains  so,  dnd  is  a  valid 
>Dtractin  whosesoever  hands  it  may  legally  fall.  Taievs,  Wei- 
ngsj  3  T.  R.  639.  1  Sound.  295,  n.  1.  Parr  vs.  EUiMm^ 
Etui.  92.  PAtZZfptf  n$.  Cockayne j  3  Camp.  1 19.  Parker  vs. 
axnsbottomy  3B.^C.  857,  270.  5  D.  ^  R.  138,  151.  13 
\mn.  249.  1 1  Mass.  359.  19  J(Jms.  R.  394. 
I  accede  to  the  reasoning  upon  which  this  rule  is  founded.  A 
ifi^nid  fair,  under  the  law,  when  made,  b  fair  to  the  enifk-  As 
te  evidence  and  rule  of  the  liabilities  of  the  parties,  it  is  fixed,  and 
mtinues  to  be  the  measure  of  tlieir  rights  and  liabilities,  irrespect- 
e  of  subsequent  collateral  arrangements ;  and  the  assignee  of  such 
contract,  accedes  to  all  the  rights  of  the  original  payee.  So  far 
i  it  is  concerned,  it  stands  unaffected  by  any  usurious  contracts 
rowing  out  of  it,  either  bet^^'een  the  maker  and  the  payee,  or  the 
laker  and  the  si^bsequent  holder.  AH  this  is  true  and  sound,  as 
•  the  Common  Law  principles  upon  which  it  rests.  But  when 
consider  how  stringent  is  the  Statute  against  usury,  and  how 
boriously  the  Courts  have  struggled  against  any  evasion  of 
em,  and  how  many  technical  rules  have  been  broken  down  to 
*t  at  and  annul  usurious  contracts,  I  confess  that  I  am  aston- 
lied  that  so  palpable  a  shift — so  clumsy  a  device  as  this,  should 
ive  been  so  long  tolerated.  A  promissory  note  for  a  sum  loan- 
I,  and  lawful  interest,  and  due  one  day  after  date,  is  a  valid 
ite.  But  two  days  after  its  date,  the  parties  come  together,  and 
is  agreed  between  them,  that  for  forbearance  to  sue  on  that 
>te  for  one  year,  the  maker  will  pay  25  per  cent  and  for  such 
rbearance  does  pay  25  per  cent.  Now,  such  a  transaction,  so 
rriously  a  device  to  evade  the  Statute,  cannot  be  reached.  The 
3te  is  good,  although  it  may  be  a  hook  whereon  to  hang  usury 
•r  years.  This  is  the  more  remarkable,  because  the  British,  and 
may  say,  American  law-makers,  instead  of  attempting  to  speci- 
'  all  the  cases  wherein  usuiy  may  be  found  to  exist,  Vvave  \w\.        '  '5 
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flie  axe  at  the  root  of  the  tree,  by  making  all  shifts,  deyices  and 
pretences,  bjr  which  usury  is  reserved,  subject  to  the  law  of  usu- 
ry. The  Legislature,  seeking  by  such  guarantees,  to  reach  any 
ease,  when  it  is  within  the  intention  of  the  parties  to  pay  and  re- 
ceive more  than  lawful  interest  Lard  Man^idd  in  Lowe  vs.  Wdr 
fer,  Doug.  739.  The  language  of  our  own  Statute  is  rery  general 
and  comprehensive.  The  Legislature  h«ve  charged  tiie  Courts 
in  this  way,  with  the  doty  of  preventing  usuij.  The  wonder  is, 
that  the  Courts  have  not^made  the  subsequent  reservation  of  usu- 
rious interest  a  new  contract,  embracing  within  it  the  old.  A 
good  rule,  certainly,  would  be,  to  hold  the  subsequent  reservation 
of  usury  as  evidence  of  an  original  intent  to  reserve  it.  I  am 
awaielliat  such  a  rule  has  heesi  refused.  See  JVtm/  vs.  BrockSj 
2C.tr  P.  318.     Chitty  an  Ondrads,  705. 

At  Common  Law,  then,  the  plaintiff  below  was  entitled  to  re- 
cover his  principal^  with  lawful  interest,  notwithstanding  he  did  re- 
ceive usury  in  consideration  of  forbearance  on  the  judgment. 
The  judgment  is  not  tainted  with  usury,  for  the  contract  on  which 
it  is  founded  was  not.  Coming  into  the  plaintiff's  hands  by  pur- 
chase^ he  acquired  all  the  rights  under  it,  of  the  plaintiff  in  exe-* 
cution^  and  the  renewal  of  the  debt  at  the  expiration  of  one  yeaiy 
by  note,  for  principal  and  lavdiil  interest,  is  but  the  continuation 
"of  the  ^jginal  contract    Upon  authority  at  Common  Law,  we  so 

^-      rule. 
.  [2.]  But  this  Court  is  not  bound  by  the  English  Statutes  of 

lfy^inry>  and  the  constructions  put  upon  them  by  the  English  Courts.. 
3lfe  £d  not  adopt  them,  &r  we  had  a  Colonial  Act,  which  was 
t&Jfglt»dj  passed  in  ir59.  Prince,  294.  Whether  the  construe* 
tion  a  our  Act  of  1759,  by  the  Colonial  Courts,  or  of  the  State 
Courts,  up  to  the  adoption  of  our  present  Usury  Law  in  1822,  was^ 
in  accordance  with  that  adopted  in  England,  upon  the  subject 
now  under  review,  I  have  no  means  of  knowing.  Of  the  judg^ 
ments  of  these  Courts,  we  have  no  record.  That  which  does^not 
appear,  so  far  as  tUs  question  is  concerned  with  the  maxkn,  does 
not  exist  We  are,  therefore,  free  to  construe  the  Act  of  1822 
for  ourselves,  and  are  at  liberty  to  cany  out  the  policy  and  intent 
of  the  Legislature  in  relation  to  usury.    The  Act  of  1759  made 
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all  usurious  contracts  void,  and  subjected  the  lender  to  a  forfeit- 
ure of  treble  the  value  of  the  thing  or  money  loaned  The  Act  of 
1822  repeals  the  Act  of  1769,  as  to  the  forfeiture  and  the  mak- 
ing void  the  whole  contract,^  but  declares  that  the  principal  due 
thereon  shall  be  recoverable,  and  no  more,  leaving  the  contract, 
as  to  the  lawful  and  esurious  interest,  void.  iVtnce,  295.  The 
Act  of  184§  re-enacts,  in  a  different  form,  the  Act  of  1822,  ad- 
ding the  words,  ^'by  or  with  an  incorporated  bank,  or  any  other 
person  or  persons,  whether  natural  or  artificid,"  and  chfuiging 
the  lawful  rate  of  mterest  from  eight  to  seven  per  centum.  The 
Act  of  1846  is  in  the  following  words:  ^^ That  all  contracts, 
bonds,  notes  and  assurances  whatsoever,  made  after  the  passage 
of  this  Act,"  by  or  with  an  incorporated  bank,  or  any  other  per- 
son or  persons,  whether  natural  or  artificial,  ^^  for  the  payment  of 
any  princqial  on  money,  goods,  wares  or  merchandise,  or  other 
commodities  whatsoever,  to  be  lent,  covenanted,  to  be  performed 
upon,  or  for  any  usury  whereupon  or  whereby  there  shall  be  re- 
served or  taken  above  the  rate  of  seven  per  centum  per  annum, 
shall  be  void  and  of  no  effect,  except  so  far  as  to  authorize  the 
recovery  of  the  principal  due  thereon,  and  no  more."  Pamphlet 
of  l&iby  page  35. 

In  construing  the  Act  of  1845,  the  preceding  Acts  are  to  be 
considered,  because  m  pari  materia.    Under  the  Acts  of  IflS2  and^ 
1846,  the  contract,  so  fieir  as  the  interest  is  concerned,  is  upon        'L 
the  same  footing  with  the  Act  of  1759,  so  far  as  the  whole  con- 
tract is  concerned ;  that  is  to  say,  it  is  utterly  void.    Now,  wo/^  "^W 
are  to  do  witk  the  contract,  only  so  far  as  the  interest  it  coneeoH 
ed ;  and  the  question  is,  under  these  Acts,  i^  this  judgment  void 
as  to  the  interest,  on  account  of  usury,  becaus  the  eassigoe€^  o^ 
cupying  the  place  of  the  plaintiff  in  the  judgment,  agreed  widi  the 
defendant,  in  consideration  of  usurious  interest  paid  him,  not  to 
enforce  it  for  a  term  of  one  year  ?    We  have  seen  that,  at  Com- 
mon Law,  it  is  not  v<Hd- 

According  to  the  reason  upon  which  all  km  against  usury  are 
based|  k  is.  One  of  those  reasons  is,  that  tbe  money  holder,  Bad 
in  this  case,  the  creditor,  shall  not  avail  himself  of  the  necessi- 
tous condition  of  his  debtor,  to  exact  of  him  burdensome  and 
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oppressive  terms.  The  law  mercifully  restrains  both  the  power 
and  the  cupidity  of  the  creditor,  by  limiting  interest  upon  loans 
and  all  contracts  to  a  fixed  rate — seven  per  centum — and  to  in- 
sure against  cruel  exactions^  makes  lawful  interest  irrecovera- 
ble, if  more  is  contracted  to  be  paid.  Does  not  the  reason  i^ 
ply  in  this  case  ?  Here  the  plaintiff  pays  no  money  in  hand  to 
the  defendant,  but  he  gives  time  upon  money  due,  fa  considera- 
tion of  usurious  interest — ^he  forbears  day  of  payment,  because 
the  debtor  has  paid  him  usury.  It  does  not  differ  from  an  origi- 
nal loan.  The  money  due  on  the  judgment  belongs  to  the  plain- 
tiff; it  is  in  the  hands  of  the  defendant.  It  is  the  same  in  prin- 
ciple as  if  the  plaintiff  had  said  to  the  defendant,  "you  have  in 
your  hands  so  much  money  which  belongs  to  me ;  if  you  will  pay 
me  so  much  interest  per  annum,  you  may  retain  and  use  it  for  a 
year."  To  which  the  defendant  agrees,  and  the  contract  is  closed. 
Is  not  that  an  usurious  contract  ?  It  is  not  questioned  but  that  it 
is,  and  if  remaining  executory,  could  not  be  enforced.  The 
agreement  to  pay  usury  thus,  could  be  defeated  by  the  plea  of 
usury,  and  clearly,  under  thef  old  law,  would  subject  the  lender  to 
the  forfeiture ;  and  if  executed,  as  it  was  here,  very  clearly^  the 

4  w    usury  may  be  recovered  back.     But  the  inquiry  goes  farther  and 

leaches  deeper.    Is  it  not  such  a  new  contract  as  merges  the 

judgmfait,  and  defiles  that  with  the  taint  of  usury  ?     The  money 

due  on  the  judgment  is  the  basis  of  the  new  contract ;  it  is  for 

V    the  use  of  that  money  that  the  defendants  pay  the  usury ;  it  is  in 

-  •  icference  to  the  judgment  that  the  parties  contract;  it  is  about 
it  that  they  "  covenant."  Now,  if,  imder  the  old  law,  such  a 
Iraxisactioii  would  subject  the  plaintiff  to  the  forfeiture,  and  it 
cleariy  would,  I  enquire,  what  would  be,  in  such  a  case,  the  for- 
feiture ?  It  would  be  treble  the  value  of  the  money  loaned !  And 
what  is  the  money  loaned  ?  Why,  the  sum  due  on  the  judgment 
Under  the  new.  law,  the  contract  has  the  same  relation  to  the 
judgment,  which  it  would  have  under  the  old  law,  so  far  as  the 
interest  is  concerned*  If  so,  is  not  die  interest  forfeited  ?  That 
!•  not  collectible  under  the  new  law.  If,  under  the  circumstan- 
ces, the  lender  moves  (not  upon  the  judgqient,  for  that  was  ex- 
tinguished by  giving  the  notes,  but  upon  those  notes)  to  collect 
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his  money,  is  he  not  fairly  met  by  a  plea  of  usury  under  our  Stat- 
ute ?  The  notes  are  but  a  continuation  of  the  subsequent  agree-* 
ment,  by  which  usury  was  contracted  to  be  paid,  and  which 
agreement  drew  after  it  the  judgment.  However,  as  I  concede, 
this  reasoning  may  be  obnoxious  to  some  technical  objections,* 
yet,  I  am  satisfied  that  it  is  fairly  drawn  from  the  Statute,  and 
certainly,  in  Vtiict  conformity  with  its  policy.  That  policy  is  to 
iMbU  the  taking  of  itfiiiy,  under  every  and  any  pretence  or  con- 
trivanoe.  Note,  too,  that  in  this  case,  the  lender  occupies,  above 
all  others,  the  position  most  commanding  for  taking  advantage  of 
the  necessitous  condition  of  the  borrower.  He  holds  him  under 
execution— one  more  turn  of  the  screw,  and  he  is  crushed.  If 
the  Statute  of  usuiy  cannot  prevent  the  enforcement  of  this  con- 
tract, then  it  needs  no  argument  to  show  that  it  is  impotent  to 
effect  the  very  object  of  its  enactment. 

But  let  us  apply  the  Statute  with  more  closeness  to  this  trans- 
action. This  judgment  is  an  evidence  of  a  debt  due ;  it  is,  I  ad- 
mit, the  evidence  of  a  debt  due  upon  the  primaiy* contract; 
but  what  is  it  under  this  new  arrangement— this  subsequent  con- 
tract ?  It  is  an  assurance  of  the  debt  at  the  time  of  this  subse- 
quent contract,  recognized  by  the  parties.  It  is  agreed  to  be 
collectible  by  the  plaintiff  at  the  end  of  a  given  term  of  time,  and 
for  not  collecting  it  before,  the  usury  is  paid.  How  is  thif  new  con- 
tract evidenced  ?  By  the  note  given  for  1 5  dollars  of  usurious  in- 
terest, and  ^by  the  judgment.  The  plaintiff  is  assured  in  his 
principal  and  lawful  interest  by  the  judgment,  and  he  takes  a 
note  separately  for  the  usury.  Now,  by  the  Statute,  all  atiurafh 
ces  for  the  payment  of  money  to  be  lent^  covenanted  or  per/brmed 
t^xm,  orjbr  any  usury  whereupon  or  whereby  there  shall  be  reserved 
or  taken  above  the  rate  of  seven  per  centum  per  anaumy  shall  be  void 
and  of  no  j^ed,  except  to  authorize  the  recovery  of  the  principal, 
&c.  Does  not  the  Act  embrace  the  transaction  ?  It  seems  to 
me  that  it  does.  It  is  within  its  spirit  and  its  policy,  beyond  all 
question ;  and  if  so,  no  rule  of  the  CSmiAO&  Law  is  appUcable 
to  it.    The  Statute  is  our  guide. 

Let  the  judgment  be  affirmed. 
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No.  6. — Samuel  B.  Babnett,  plaintiff  in  error,  vs.  John  F. 

Troutman  et  al.  defendants. 

[1.3  In  an  action  against  the  security  of  a  note,  to  which  the  defence  was  usu- 
ry :  Heldt  that  the  maker,  upon  being  relieved  from  all  liability,  was  a 
competent  witness  for  the  defendant. 

Certiorari,  to  Crawford  Superior  Court.  Decided  by  Judge 
Stark,  at  February  Term,  1S50. 

JohnT.  Troutman  commenced  four  actions  in  a  Justice's  Court, 
in  Crawford  County,  against  Samuel  B.  Bamett,  upon  notes  made 
by  one  Arthur  F.  Walker,  as  principal,  and  Bamett,  as  security, 
to  which  Bamett  pleaded  payment  and  usury. 

On  the  trial  before  the  Jury,  having  first  released  him  from  aD 
fiability  on  account  of  the  notes,  Bamett  sought  to  introduce 
Walker,  his  principal,  as  a  witness,  to  estalblish  his  pleas.  The 
Justices  h'eld  that  he  was  incompetent.  From  this  decision,  a 
certiorari  was  taken  to  the  Superior  Court,  upon  the  hearing  of 
which.  Judge  Stark  affirmed  the  decision  of  the  Justices,  and 
dismissed  the  certiorari,  and  counsel  for  plaintiff  in  error  excepted. 

Greene  and  Culverhouse,  for  plaintiff  in  error. 
Strong  and  Habimond,  for  defendants  in  error. 

Bjf  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  Winkler  vs.  Scudder^  (1  Kdly,  108,)  tiiis  Court  held, 
that  the  maker  of  a  note,  who  is  released,  is  a  competent  wit- 
ness to  prove  usury  in  its  consideration,  in  a  suit  by  an  indorsee 
against  an  indorser.  Here,  the  action  is  by  the  payee  against 
the  security.  Of  coarse  there  can  be  iio  distinction  in  principle 
between  the  two  cases. 

In  Starkweather  vs.  Mathews  and  cithers,  {i  HUPs  Jf.  Y.  Bqn. 
131,)  this  identical  question  is  decided.  The  Supreme  Court  of 
New  York  there  held,  that  in  an  action  against  the  maker  of  a 


DECATUR,  AUGUST  TERM,  1850.  37 

Brf;wer  vs.  Bowman. 

note,  and  his  accommodation  indorsers,  to  which  the  defence 
was  usuiy,  that  the  former,  upon  being  released  from  all  costs 
and  charges  on  account  of  the  suit,  was  a  competent  witness  for 
the  latter. 

In  the  case  before  us — ^the  maker  not  being  sued,  or  at  anj 
rate,  senrect-^we  are  inclined  to  think  that  he  was  competent, 
eren  without  a  release.  If  the  defence  failed,  he  would  be  an- 
swerable  to  the  security  for  the  amount  of  the  note ;  and  if  it  pre- 
Tsiled,  he  would  still  be  Uable,  as  maker  to  the  plaintifil  His  in- 
terest was  balanced.  At  any  rate,  there  can  be  na  doubt  of  his 
competency  with  the  release. 


No.  7. — ^Thomas  A.  Brewer,  plaintiff  in  error,  w.Jno.  Bowman, 

defendant.  .  « 


• 


Vw' 


[1.]  The  Act  of  1834,  authorizing  the  Inferior  Courtt  of  the  seyeral  Ooufitiei 
in  this  State  to  grant  the  right  of  private  ways,  in  certain  cases,  containing 
no  provision  for  making  any  just  compensation  to  the  owner  of  the  lands, 
which  might  he  taken  for  such  private  ways :  Hdd^  to  be  unconstitutional 
tad  void. 

In  £f}uity,  in  Bibb  Superior  Court.    Decided  by  Judge  Stark, 
at  Chambers. 

John  Bowman  applied  to  the  Inferior  Court  of  Bibb  Count}-, 
in  1848,  in  accordance  with  the  Statute  of  1834,'*'  to  appoint 

• 

*An  Act  to  authorize  the  Justices  of  the  Inferior  Courts  of  the  several  Oonn- 
ties  in  this  State  to  grant  the  right  of  private  ways,  in  certain  cases : 

Be  k  enaetedf  /^e.  That  from  and  after  the  passage  of  this  Act,  the  Inferior 
Oonrti  of  the  several  Counties  in  this  State  are  herehy  authorized  and  em- 
powered, on  application,  (whenever,  in  their  opinion,  it  shall  seem  reasona* 
ble  and  just,)  to  grant  settlement  roads  or  private  ways  to  individuals,  to  go 
(rota  and  retnm  to  his,  her  or  their  farm  or  place  of  reiidence 
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commissioners  to  lay  out  and  establish  a  private  way  for  his  use 
and  benefit,  from  his  plantation,  on  the  Ocmulgee  river,  in  said 
County,  to  the  Forsjih  road.  The  order  was  granted,  and  the 
road  established  accordingly.  Afterwards,  Thomas  A.  Brewer, 
through  whose  land  the  said  private  road  passed,  obstructed  the 
same  by  erecting  a  gate,  thereby  preventing  its  use  by  Bow- 
man. 

Bowman  applied  to  the  Superior  Court  for  an  injunction  to 
restrain  Brewer  from  obstructing  the  road,  which  was  granted  by 
Judge  Stark. 

Upon  the  coming  in  of  the  answer  of  defendant  to  complain- 
ant's bill,  counsel  for  the  defendant  moved  the  Court  to  dissolve 
the  injunction  and  dismiss  the  bill,  which  motion  was  overruled 
by  the  Court,  and  defendant,  by  his  counsel,  excepted. 

Hikes  and  Hall,  for  plaintiff  in  error. 

Powers  and  Whittle,  for  defendant 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

In  May,  1848,  Bowman  obtained  an  order  from  the  Inferior 
Court  of  Bibb  County,  to  establish  a  settlement  or  private  way, 
from  the  Forsyth  road  to  his  plantation  on  the  Ocmulgee  river. 

This  road  passed  over  the  land  of  Thos.  A.  Brewer,  who  ob- 
structed the  use  of  it  by  the  erection  of  a  gate  across  it. 

Sec.  n.  Whenever  application  is  made  to  the  Inferior  Court  by  any  indiTid- 
ual,  for  a  road  or  way,  as  aforesaid,  it  shall  be  the  duty  of  said  Court  to  ap> 
point  three  disinterested  men  in  the  district  where  the  applicant  wishes  the 
road  or  way  to  run,  whose  duty  it  shall  be  to  go  and  mark  out  a  suitable  rosd 
or  way,  having  due  regard  to  the  least  possible  injury  to  the  land  tkroogfa 
which  said  road  or  way  is  intended  to  be  run,  and  return  to  the  next  Inferi> 
or  Court,  for  County  purposes,  the  situation  and  nature  of  the  case. 

Sec  III.  When  said  return  is  made,  it  shall  be  the  duty  of  said  Court  to 
grant  such  order  to  the  applicant  as  they  may  think  proper ;  so  as  to  allow  to 
him,  her  or  them,  a  way  to  pass  out  and  in  from  and  to  his,  her  or  their 
fium  or  place  of  residence. 

(The  remainder  of  the  Act  provides  for  the  punishment  of  those  wbo  may 
obstruct  such  road  or  way.) 


.♦ 
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Bowmim  filed  a  bill  of  injunction  against  Brewer,  to  restrain  him 
&om  obstructing  his  road.  Brewer  answered  the  bill,  and  moved 
the  Court  to  dissolve  the  injunction,  which  th6  Court  refused  4o 
do ;  whereupon  Brewer  excepted,  and  now  assigns  the  same  for 
error  here. 

[1 .]  We  distincdy  recognize  the  Common  Law  principle,  urged 
by  the  defendant  in  error,  that  where  A  has  a  tract  of  land,  sur- 
rounded bjr  other  lands  of  his  own,  and  he  grants  the  tract  of 
land  80  surrounded  to  B,  the  grantee  shall  have  a  right  of  way 
to  the  land  granted  to  him  by  A,  over  A's  land,  as  an  incident  to 
the  grant ;  for  otherwise,  B  could  not  derive  any  benefit  firom  the 
grant.     Upon  such  a  statement  of  facts,  B  would  be  entitled  to 
a  right  of  way  over  the  lands  of  A,  from  necessity.     But  the  ap- 
pUcation  for  the  injunction  in  this  case,  is  not  based  upon  tiiis 
Common  Law  principle.     The  application  for  the  injunction  is 
founded  exdusivdy  upon  the  Act  of  1834.     Princey  742,    Tile 
question  as  to  the  constiiidionality  of  that  Act,  is  distinctly  made 
by  the  record,  and  is,  really,  the  only  question  in  the  case.    We 
have  endeavored  to  give  it  that  consideration  and  reflection  which 
its  importance  would  seem  to  require,  and  the  result  of  our  de- 
liberations is,  that  the  Act  of  1834,  granting  the  right  of  private 
ways  over  the  lands  of  other  .persons,  without  providing  any  just 
can^pensaHonj  is  in  conflict  with  the  fundamental  law  of  the  land, 
and  therefore  is  tmconstittdianal.     Young  vs.  McKenzie  d  al,  3 
Kdlyj  31.     Doe  ex  dem.  Can  vs.  The  Georgia  Rail  Roadj  I  Keir 
ly^  524.     The  Act  in  question  makes  no  provision  whatever  for 
compensation  to  those  whose  property  may  be  taken  for  the  use 
of  the  road,  and  it  has  been  insisted,  that  if  it  did  make  such  pro- 
vision, still,  it  would  be  unconstiMionalj  for  the  reason,  that  the 
private  fTopeity  of  one  citizen  cannot  be  taken  for  the  private 
*  benefit  of  another,  even  vnih  compensation.    According  to  our 
land  laws,  the  territory  of  the  State  has  been  divided  into  small 
tracts,  and  granted  to  the  citizens  thereof.    The  land  of  the 
complainant  is  surrounded  by  the  lands  of  other  grantees,  or 
those  claiming  under  the  original  grantees,  so  that  he  cannot 
leach  a  public  road,  without  becoming  a  trespasser.    Hundreds 
of  other  citiaEens  of  the  Slate  ar^  probably,  in  the  same  oondi^oiu 
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Now,  upon  what  principle  are  public  roads  established  ?  The 
answer  is,  for  the  benefit  and  convenience  of  the  people  who  may 
have  occasion  to  travel  over  them,  etdier  to  discharge  their  ;x<6- 
lic  duties,  or  to  attend  to  their  private  interest 

But  the  complainant's  land  is  surrounded  by  the  lands  of  oth- 
er proprietors,  so  that  he  is  excluded  from  any  public  road;  he 
cannot  get  out  to  vote  at  elections,  to  perform  juiy  or  road  duly, 
to  perform  either  militia  or  patrol  duty,  to  give  evidence  in  the 
Courts  of  Justice,  or  to  carry  the  productions  of  his  farm  to  mar- 
ket. If  his  land  contained  a  valuable  coal  mine,  or  other  val- 
uable mineral  resources,  the  pui/tc  would  be  deprived  of  the  ben- 
efit of  them,  for  the  reason  that  such  resources  could  not  be  de- 
veloped by  the  owner,  and  carried  to  market,  without  becoming 
a  trespasser.  The  public,  too,  have  an  interest  that  the  lands  of 
each  citizen  should  be  cultivated,  and  the  produce  thereof  be 
distributed,  according  to  the  wants  of  the  people.  It  would  seem, 
therefore,  that  to  have  a  private  road,  as  contemplated  by  the  Act 
of  1834,  woidd  not  necessarily,  in  the  view  in  which  we  have 
been  considering  the  question,  be  exclusively  for  the  benefit  of 
the  party  applying  fox  it,  but  that  the  public  intered  would  also 
be  promoted,  by  enabling  every  citizen  to  perform  all  the  duties 
which  are  required  of  him  by  law,  for  the  benefit  of  the  whole 
community. 

If  it  is  competent  for  the  Legislature  to  authorize  rail  road 
corporations,  to  take  the  property  of  the  citizen  tor  the  constnie- 
tion  of  their  roads,  on  making  just  compensation  therefor,  up- 
on the  principle  that  the  public  are  benefitted  by  the  construction 
of  sucl^  roads,  it  is  difficult  to  understand  why  it  is  not  also  com* 
petent  for  the  Legislature  to  authorize  the  granting  of  private 
ways,  in  cases  of  necessity,  upon  just  compensation  being  made 
to  the  ovmer  of  the  land  which  shall  be  taken  for  that  purpose. 

In  the  former  case,  the  corporation  is  benefitted  by  the  legis- 
lative grant,  and  the  interest  of  the  public  is  supposed  to  result 
from  the  construction  of  the  road.  So,  in  the  latter  case,  the  in- 
dividual is  btoefitted  by  the  Legislative  grant  of  the  private  road, 
and  the  public  interest  must  also  be  supposed  to  be  advanced,  for 
the  reasons  ahready  stated,  by  enabling  any  citizen  to  perform  aU 
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die  duties  required  of  him  by  law.  In  the  case  of  the  rail  road 
corporatioii,  die  Legislature  judges  of  the  necessity  of  the  pubUe 
inteiest,  to  audiorize  the  grant  of  power  to  take  private  property 
fortbe  use  of  the  road;  why  should  not  the  Legislature  also  be 
permitted  to  judge  of  the  necessity  of  the  public  vderesL,  in  granting 
the  power  to  take  private  property  for  private  roads,  upon  just 
compensation  bdng  made  dierdbr? 

In  Taylor  vs.  Parkr,  (4  HUPs  JV.  F.  Bep.  140,)  it  was  held  by 
the  majority  of  the  Court,  that  private  property  could  not  be  ta- 
ken for  a  private  road,  even  wiih  compensaiiony  ahd  that  an  Act  of 
the  L^islature,  granting  the  power  to  establish  such  road,  was 
unconstitutional  and  void.  -  In  Pennsylvania,  it  has  been  held 
that  the  Legislature  may  authorize  the  lajring  out  of  private  wajrs^ 
for  the  purpose  of  enabling  citizens  to  reach  the  public  roads. 
Harvey  vs.  Thomas^  10  WaWs  Bep.  63. 

In.Buchnan.  vs.  The  Saraipga  Schenectady  Rail  Road  Co.  (3 
taigas  Bep.  73,)  Chancellor  Wahoorlh  estates  the  doctrine  upon 
this  subject  to  be,  that  "^  if  the  pi^/tctTi^e^  can  be  tno^u^^^ 
mated  by  the  taking  of  private  property,  it  must  rest  in  the  wisdom 
of  the  Legislature  to  determine  whether  the  benefit  to  th^  pMic 
will  be  of  sufficient  importance  to  render  it  expedient  for  them  to 
exercise  the  right  oC  emvneni  domain^  and  to  authorize  an  interfer- 
ence with  the  private  rights  of  individuals  for  that  purpose."  See 
also  dommomjoeaUh  vs.  Breeds  4  Pickering^s  Bep.  463. 

We  have  endeavored  to  show  that  the  establishment  of  private 
roads,  by  the  authority  of  the  Legislature,  is  not  exclusively  for 
tiie  benefit  of  the  individuals  upon  whose  application  they  may 
be  so  established,  but  that  the  public  are  also  interested  in  every 
citizen  having  a  right  of  way  to  and  from  his  lands  or  residence. 
If  we  are  r^ht  in  this  view  of  the  question,  then  it  would  follow 
that  if  the  Act  of  1834  had  made  provision  for  compensation  for 
the  land  taken  for  the  right  of  way,  the  Act  would  have  been 
constitutional. 

This  view  of  the  question  is  strengthened  by  the  considera- 
tion ttiatthe  State  of  Georgia  never  could  have  intended  to  have 
granted  any  portion  of  her  lands  to  her  citizens,  and  that  such 
gmnteea,  or  the  assigned  of  such  grantees,  should  be  pxeven^^ 

VOL  It  6 
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from  having  the  right  of  way  over  such  granted  lands,  to  perfonn 
all  the  public  duties  which  her  laws  require.  But  inasmuch  as  the 
Act  of  1834  makes  no  provision,  whatever,  for  any  just  cofi^xn- 
sation  to  the  owner  of  the  land  over  which  the  private  road  may 
■be  \aid  out,  we  feel  constrained,  in  accordance  with  tlie  princi- 
ples settled  by  this  Court,  in  Young  vs.  McKvn^  et  oL  and  in 
Doty  ex  dem.  Can  vs.  The  Georgia  Bail  Road  Co.  to  adjudge  that 
Act  to  be  unconstitutional  and  void. 
Let  the  judgment  of  the  Court  below  be  reversed. 


No.  8. — William  F.  Mapp  and  another,  plaintiffs  in  error,  «i. 

John  F,  Tho»ipson,  defendant. 

[1.]  In  an  action  on  a  forthcoming  bond,  given  by  a  claimant,  a  plea  of  tender 
of  the  property,  levied  on  after  the  day  of  sale,  ii  bad.  The  bond  is  forfeit- 
ed by  a  failure  to  deliver  the  property  at  the  tinm  and  place  of  sale,  <and 
no  subsequent  act  of  the  obligors  can  relieve  them  from  such  forfeiture. 

[2.]  To  charge  tl^e  obligors  on  a  delivery  bond,  it  is  necessary  that  they 
should  be  notified  of  the  time  and  place  of  sale,  and  a  legal  advertisement 
of  such  sale  is  sufficient  notice. 

[3.]  When,  by  a  special  Act,  the  Sheriff  is  authorized  to  advertise  his  sales  in 
a  paper  publish^  in  the  County,  it  is  not  necessary  to  advertise  the  sales 
for  that  County,  at  three  of  the  most  public  places  in.  the  County,  to  make 
the  advertisement  legal. 

[4.]  Anything  done  or  said  by  the  plaintiff  in  execution,  which  will  amount 
to  a  waiver  of  the  obligation  to  deliver  the  property  at  the  time  and  place 
of  sale,  is  a  good  defence  to  an  action  on  the  bond. 

Debt  on  forthcoming  bond,  in  Monroe  Superior  Court  Tried 
before  Judge  Stark,  March  Term,  1850. 

Two  slaves  were  levied  upon  by  the  Sheriff  of  Monroe  Coun- 
ty, by  virtue  of  a  fi.  Jo.  in  favor  of  John  F.  Thompson,  the  de> 
fendant  in  error,  against  Elihu  Price  and  Alexander  Russell,  as 
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t|ie  property  of  the  latter,  which  were  clcunied  by  William  F. 
Mapp,  who  executed  a  bond  for  the  forthcoming  and  delivay 
of  the  n^roes  to  the  Sheri£f  at  the  time  and  placer  of  holdiiig 
Sheriff's  sales  in  the  County  of  Monroe/  The  claim  was  subse- 
quently dismissed,  and  Mapp  neglected  to  deliver  the  negroes  to 
die  Sheriff,  according  to  the  terms  and  condition  of  the  forthcom- 
iag  bond.  Upon  this  bond,  Thompson^  the  defendant  in  error, 
instituted  his  action  of  debt;  to  which  the  defendants  pleaded 
a  tender  of  the  negroes  to  the  Sheriff,  subsequent  to  the  day 
on  which  they  were  advettised,*  by  the  Sheriff,  to  be  sold. 

On  the  trial  of  the  cause,  counsel  for  the  plaintiff  moved  the 
Court  to  strike  the  defendants'  plea,  which  motion  was  sustain- 
ed by  the  Court,  and  counsel  for  defendant  excepted.  Coun- 
sel for  the  defendant  moved  to  nonsuit  the  plaintiff,  because  the 
Sheriff  had  not  advertised  said  sale  according  to  law,  having 
neglected  to  give  notice^  of  the  same  at  three  of  the  most  public 
places  in  the  Coimty,  as  well  as  in  the  ^^  Little  Greorgian,"  a  pub- 
lic gazette,  published  m  the  County  of  Monroe,  and  in  the  Town 
of  Forsyth ;  which  motion  was  refused  by  the  Court,  and  coun- 
sd  foir  defendant  excepted. 

And  upon  these  exceptions  has  assigned  error. 

PmcKABD  and  Hammond,  for  plaintiffs  in  error. 

Habman,  and  Pt>w£Rs  &  Wiirmx,  for  defendant 

By  the  Court — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  By  the  Act  of  1811,  where  property  is  levied  upon  and 
claimed,  the  claimant  is  entitled  to  its  possession,  upon  giving 
bond  and  security  in  irMt  the  amount  of  the  execution  lev- 
ied,  for  the  delivery  of  the  property  at  the  time  of  sale,  (provided 
the  property  levied  on  should  be  found  subject  to  the  execution,) 
and  in  case  the  claimant  should  fail  to  deliver  it  at  the  time  and 
place  qfsakj  agreeably  to  the, terms  of  the  bond,  it  is  made  the  du- 
ty of  the  (Acer  taking,  to  transfer  the  bond  to  the  plaintiff  in 
execation ;  ^nd  the  law  declares  that  it  shall  then  be  lecovexv 
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ble  in  any  Court  of  Law  or  Equity  in  this  State,  having  cogni- 
zance thereof.  By  the  Act  of  1841 ,  these  forthcoming  bonds 
are  taken  in  dotible  the  value  of  the  property  levied  on,  and  are 
made  payable  to  the  plaintiff  in  execution,  instead  of  the  levying 
officer,  who  is  authorized  to  sue  and  recover  thereon,  upon  breadi 
of  the  condition.     Prince,  438.    '^d  of  1841,  pamph.  p.  128. 

The  action  in  this  case  was  brought  by  a  plaiiitiff  in  execution, 
upon  a  bond  taken  under  these  Statutes.  It  is  against  the  prin* 
cipal  in  the  bond  and  his  surety.  The  execution  levied  was 
founded  on  a  joint  judgment  against  Price  and  Russell,  and  tiie 
property  was  levied  on  as  the  property  of  Russell.  Mapp  put  in  a 
claim,  and  gave  bond,  with  Jordan  his  surety.  The  bondTedtes 
the  execution  and  the  levy,  and  describes  the  property.  The 
condition  is  in  the  following  words :  ^^  Now,  if  the  said  WiHia^B 
F.  Mapp  shall  have  the  property  so  levied  on  at  ike  place  and  Om 
of  sale,  when  required  by  the  Sheriff  for  that  purpose,  in  die 
event  the  same  should  be  found  subject  to  said  executicm,  iken 
the  said  bond  to  be  void,  else  to  remain  in  full  force."  The 
words  in  the  condition  of  the  bond,  when  required  by  the  Sher^ 
for  thai  purpose,  were  held  by  this  Court  to  impose  no  additional 
duty  on  the  Sheriff  6  Geo.  R.  262.  They  are  not,  therefore,  to 
be  regarded,  in  this  discussion,  as  meaning  anything ;  indeed, 
nothing  was  claimed,  on  their  account,  in  the  argument  To 
the  action,  the  defendants  pleaded  a  tender  of  the  negroes  levied 
on  to  the  Sheriff,  subsequent  to  the  day  on  which  they  were  ad- 
vertised to  be  sold.  The  Court,  upon  motion,  ordered  the  plea 
to  be  stricken,  as  insufficient  Whether  this  order  *wa8  accor- 
ding to  law,  is  the  first  and  main  question  made  in  the  record 
If  the  obligors  in  the  bond  could  discharge  themselves  by  a  ten- 
der cf  the  property  after  the  day  of  sale,  the  plea  is  good,  and 
not  otherwise.  This  question  depends  upon  the  question^  wbedi- 
er  or  not  the  bond  is  forfeited  by  a  failure  to  deliver  tiie  proper- 
ty at  the  time  and  place  of  sale  i  If  it  was  forfeited  by  such  ML" 
ure,  the  defendants  could  not  relieve  themselves  from  the  conse- 
quences of  the  forfeiture  by  a  subsequent  tender*  This  is  mini- 
&st  from  a  consideration  of  the  rights  of  the  plaintiff  in  exeoih 
tion,  (the  obligee  in  the  bcmd,)  and  the  obligations  whidi  de» 
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volTe  upon  the  obligors.  •  The  right  of  the  plaintiff  is  determin- 
ed by  the  Act  of  1841,  which  declares  that  he  may  sue  and  re- 
cover hereon,  upon  a  breaich  of  the  condition.  The  obligation 
d  the  obligors  is,  to  pay  the  debt  when  the  conditions  are  bro- 
ken ;  that  is,  when  the  forfeiture  ^takes  place.  These  rights  ac- 
crue at  the  time  of  forfeiture ;  so  also  the  obligation,  -iliey  are 
fe«d  id  thai  Hme  by  law,  and  it  is  dear  that  no  act  of  the  obligors 
afterwards  can  repeal  the  law  uid  revoke  the  rights  and  cancel 
ibe  oblation.  It  has  been  held,  by  highly  respectable  Courts, 
that  a  fordicoming  bond  is  to  be  regarded,  after  forfeiture,  as  a 
sabsthute  for  the  judgment,  and  is,  in  fact,  a  satisfaction  of  the 
Judgment  iq>on  which  tbe  execution  levied  issues,  and  that  no 
&rtiber  proceedings  can: be  had  under  it;  the  plaintiff  in  exe- 
cution being  remitted  to  and  concluded  by  his  remedies  on  the 
bond.  Ch.  J.  Marthallj  in  The  Untied  States  vs.  Graves  et  al^ 
whilst  he  held  that  the  bond  arrested  all  farther  proceedings  on 
die  judgment,  doubted  whether  it  extinguished  the  original  claim. 
2  BrwJc  385,  '6.  Cook  vs.  PUeSj  2  Munford,  153.  Budc  vs. 
Ramsey  J  3  J&tci,  454.  See,  aUo,  Taylor  vs.  DundaSj  1  Wash.  92. 
2  Ibidy  189.  Jdt  vs.  Walker^  1  Band.  211.  McCombs  vs.  El- 
Uij8  S.  ^  M.  505.  Ibidy  613.  7  Ibid,  791.  Walker's  R. 
175.     iUci,251. 

There  are,  clearly,  cases  where  the  bond,  after  forfeiture,  does 
not  extinguish  the  original  claim.    For  example,  a  judgment  is 
rendered  against  a  surety  alone,  and  a  levy  made,  and  he  gives 
die  forthcoming  bond,  which  is  forfeited ;  in  such  case,  it  cannot 
be  tiiat  the  forfeiture  of  the  bond  extinguishes  the  right  of  the 
creditor  to  go  against  the  principal  in  the  debt,  upon  the  original 
cotitract    So  decided  in  BandolpVs  Executrix  vs.  Bandolphj  3 
Band.  490.    So,  when  there  is  a  joint  judgment  against  two, 
and  a  levy  and  bpnd  by  one,  the  forfeiture  of  the  bond  will  not 
extmguiah  the  judgment  against  the  other  judgment  debtor.    So 
decided  in  BoUnson  vs.  SuTmxm,  2  Gratt.  178.    See,  also.  Lake 
w.  Ferg^uonj  2  Gratt.  419.    The  decided  cases  here  referred  to, 
are  upon  fordicoming  bonds,  made  by  the  defendant  in  execu- 
tion.   I  a{^ffehend  theprinciples  are  the  same,  in  cases  of  claim 
and  bond  by  the  daimanl^  under  our  Statute. 
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Without  entering  farther  into  these  questions,  we  are  prepar- 
ed to  say,  that  the  effect  of  the  forfeiture  of  the  bond  in  this 
case  is,  to  arrest  all  farther  proceedings  on  this  judgment, 
against  the  defendant  in  execution,  whose  property  was  levied 
on,  and  that  the  property  levied  on  is  forever  discharged  from 
the  hen  of  the  judgment.  The  Sheriff,  too,  is  discharged  from  the 
liabiUty  which  the  levy  devolves  upon  him,  ordinarily,  by  Ae  giv- 
ing of  the  bond ;  for  the  Statute  makes  it  his  duty  to  rec«ve  it, 
and  when  given,  to  deliver  the  property  to  the  claimant  Thesse 
consideratibns  are  adduced  to  show  how  vitally  the  rights  of  the 
plaintiff  in  execution  are  affected  by  the  forfeiture  of  the  bond, 
and  thence  to  draw  the  inference  that  no  act  of  the  oblig6r,  after 
its  forfeiture,  can  relieve  him  from  the  consecpepces  of  the  fo^ 
feiture.  I  return  now  to  the  enquiry — what  constitutes  a  breach 
of  the  condition  of  this  bond  ?  In  other  words,  when  is  it  forfeit- 
ed ?  We  find  no  difficidty  in  saying,  that  if  the  property  is  not 
deUvered  at  th^  time  and  place  of  sale,  when  and  at  which  it 
is  advertised  to  be  sold,  the  condition  is  broken,  and  the  bond  is 
forfeited.     The  reasons  for  this  conclusion  are-^ 

1st.  The  Statute  s6  declares  ;  for  it  does  declare,  liiat  if  the 
claimant  or  his  surety  shall  fail  to  deliver  the  property  at  the  tune 
and  place  of  sale,  agreeably  to  the  bond,  the  said  bond  shall  be 
recoverable  in  any  Court  of  Law  or  Equity  in  this  State,  having 
cognisance  thereof.  The  bond,  too,  is  required  by  the  Statute 
to  be  given  agreeably  to  such  condition,  for  it  is  to  be  faken  for 
the  delivery  of  the  property  at  the  time  of  sale.  The  declaration 
of  the  Act,  that  upon  the  condition  prescribed,  the  bond  shall  be 
recoverabley  fyc.  is  a  declaration,  that  upon  that  conditions  it  is 
forfeited,  for  the  right  of  recovery  is  Wholly  incompatible  with 
the  idea  of  non-f orfeitujre. 

2d.  Because  such  is  the  contract  of  the  parties,  and  hy  that 
contract  they  arq  bound.  The  obligors  stipulate,  that  if  they  shdD 
not  have  the  property  levied  on,  at  the  time  and  place  of  sale,  the 
bond  shall  be  in  fiill  force  and  effect,  and  the  obligee  stipulates, 
that  if  it  is  delivered  at  the  time  and  place  of  sale,  the  bond  shaH 
be  null  and  void  Such  is  the  agreement.  Upon  failure  to 
comply  with  this  obligation,  the.  obligors  become  liable  to  die 
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obligee  upon  their  contract;  that  is,  they  then  violate  their 
ccmtract ;  the  bond  is  brok^i  «t  the  time  and  place  of  sale,  and 
dio^  and  there  it  is  forfeited.  Upon  similar  bonds  in  other  States, 
the  same  decision  has  been  made.  Poieet  vs.  Bryson^  7  Iredell^ 
337.  AKnor  vs.  Lancaskirej  4  How.  Miss.  R.  347.  English  vs. 
Fenicy,  5  Blaek/.  298.  4  Bev.  424.  2  Ham.  297.  3  Rand. 
654.     1  Wash.  273,  162. 

There  is  no  error,  therefore,  in  ruling  out  the  defendant's  plea, 
and  upon  that  assignment,  the  judgment  of  the  Court  below  is* 
affirmed. 

[2.]  These  things  being  so,  it  wa3  contended  before  the  Court 
below,  that  the  defendants  are  not  liable  on  their  bonds,  because 
there  was  no  legal  adver&ement  of  the  property  for  sale ;  that 
is,  that  they  had  no  legal  notice  of  the  time  and  place  of  the  sale, 
and  was  not,  for  that  reason,  guilty  of  a  breach  of  the  bond,  in 
not  delivenng  the  property  at  that  time  and  place.  They  moved 
for  a  nonsuit  on  this  ground,  and  the  presiding  Judge  refusing  to 
grant  it,  they  excepted.  The  facts  are,  that  the  property  was 
advertised  for  sale  in  the  Little  Georgian^  a  paper  pubUshed  in 
the  County,  but  was  not  advertised  vi  three  of  th^  most  public 
places  in  the  County.  The  argument  is,  that  the  law  requires  the 
Sheriff's  sales  to  be  advertised  ^i  one  of  the  public  gazettes  of 
the  State,  and  also  at  three  of  the  most  public  places  in  the 
County.  -  This  sale  was  not  advertised  iii  three  of  the  most  pub- 
lic places  in  the  County ;  therefore,  the  defendants  had  no  legal 
notice^  because  this  advertisement  was  not  acqording  to  law. 
It  is  xroncedejd  that  the  defendants  must  be  notified  of  the  time 
and  {Jace  of  sale.  If  not,  they  are  not  liable.  Express  notice 
in  any  form  would  do,  as  we  think,  but  the  plaintiff  is  not  held 
to  prove  express  liotioe.  If  the  4)roperty  was  legally  advertised 
for  sale,  it  is  presumed  that  the  defendants  had  notice.  All,  as 
we  think^  the  plaintiff  is  bound  to  prove  is,  that  it  was  so  adver- 
tised. 

[3w]  The  question  then  is,  was  the  advertisement  in  this  case 
a  l^al  advertisement  ?  The  general  law  is,  as  claimed  by  the 
plaintiff  in  error,,  the  Judiciary  Act  of  1799,  requires  that  no- 
tice  of  Sbariff's  saka  shall  .be  given  in  one  of  the  public  gazeV^ea 
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of  the  State,  and  shall  also  be  advertised  in  three  of  the  most 
public  places  in  the  County.  Prince^  427.  The  reason  ot  tins 
last  requirement  is  obvious.  It  is  to  insure  general  nodc€^  in 
order  that  the  property  might  be  brought  fairly  into  market,  and 
command  its  full  value.  Publication  at  three  of  the  most  public 
places  in  the  County,  was,  in  1799,  believed  to  be  indispensable 
to  give  thorough  notice  of  the  sale.  Then,  there  were  compar- 
atively few  gazettes  published  in  the  State,  and  they  at  remote 
points^from  many  of  the  Counties,  and  had  but  a  limited  circula- 
tion. The  requirement,  tlien,  was  a  reasonable  one.  The  rea- 
son of  the  law,  in  that  regard,  has,  it  must  be  admitted^  to  a 
great  extent,  ceased.  Now  newspapers  are  numerous  and,  par- 
ticularly those  in  which  SherifTs  sales  are  advertised,  have  a 
very  extensive  circulation.  Now,  almost  every  citizen  either 
takes  or  has  access  to  a  newspaper.  The  law  which  requires 
sales  to  be  advertised  at  three  of  the  most  public  places  in  the 
County,  has  grown  into  disuse,  and  there  is  strength  in  the  ar- 
gument, that  it  is  obsolete.  To  hold  it  necessary,  would  be  to 
destroy  the  title  to  a  vast  apouAt  of  property  in  this  State.  We, 
however,  do  UQt  decide  now  that  it  is  obsolete.  In  this  case  it 
is  not  necessary.  The  SherifTs  sale's  in  the  County  of  Monroe 
are  advertised,  by  a  special  Act,  in  the  paper  published  at-  For- 
sjrth,  in  that  County.  That  special  Act  does  not  require  that 
they  shall  be  also  advertised  at  three  of  the  most  public  places 
in  that  County.  If  the  advertisenient  was  in  accordance  with 
the  requirements  of  that  special  Act,  it  is,  in  our  judgment,  a  le- 
gal advertisement.  The  special  law  iot  Monroe  County  must  be 
considered  as  repealing  the  general  law,  so  far  as  that  County  is 
concerned.  There  is  no  pretence  but  that  the  advertisement^  in 
this  case,  was  in  accordance  with  that  special*  Act  We  there- 
fore hold  that  it  was  legal,  and  that  the  defendants  had  notice  of 
the  time  and  place  of  the  sale,  and  affirm  the  judgment  on  tins 
head  also. 

[4.]  If  the  failure  to  deliver  the  property  at  the  time  and  place 
of  the  sale,  was  on  account  of  anything  said  or  done  1)y  the  plain- 
tiff, amounting  to  a  waiver  of  that  obligatiion,  it  would  be  a  good 
defence  to  the  action.    The  defendants  had  the  benefit  of  this 
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position  before  the  Juiy,  for  the  Court  gave  it  in  charge  to 
them. 

Other  grounds  of  error  ^re  taken  in  the  assignment  and  bill, 
upon  none  of  which  could  we  send  the  case  back.  And  as  the 
points  now  ruled  control  this  cause,  we  do  not  consider  that  they 
require  a  more  particqiiu  notice. 

Judgment  affirmed. 


Ifo.  9. — ^RowAN  Sficer,  plaintiff  in  error,  vs.  The  State  of 

Oeobgia,  defendant 

[1.]  It  is  nd  plea  for  a  lurety,  that  a  bond  wa«  obtained  by  doreM. 

[2.]  Bail  ia  vgnally  abwlmU  in  the  fint  instance ;  itiU,  if  the  Bflagistrate  haa 
been  deeerred,  or  taken  insofficient  bail,  he  may  require  fresh  lareties.  To 
entitle  the  sureties  in  the  $eeomd  bond  to  their  discharge,  they  most  arer,  in 
their  plea,  that  the  first  bond  was  good  and  sufficient.  Is  this  a  good  plea 
to  the  second  bond  f     Qvere* 

[3.]  A  recital  in  the  judgment  of  forfeiture,  that  the  principal  and  bail  were 
called  in  open  Court,  and  did  not  appear  in  terms  of  theif  undertaking,  is 
nfficient. 

[4.]  The  judgment  of  forfeiture  ne«d  not  specify  the  anjount  of  the  bond. 

Scire  /udasj  in  Monroe  Superior  Court  Tried  before  Judge 
Stabk,  March  Term,  1850. 

On  the  third  day  of  April,  1847,  William  Spicer,  at  that  time 
flie  Jailor  of  Monroe  County,  was  arrested  '^  for  aiding  in  the 
escape  of  Josiah  Hudgins  from  the  common  jail  of  said  County, 
convicted  and  under  sentence  of  death  for  murder."  He  was 
brought  before  Benjamin  King  and  Jonathan  Johnston,  Justices 
of  the  Peace  in  and  for  said  County,  and  entered  into  a  bond  in  the 
som  of  1800,  witii  Rowan  Spicer  as  security,  for  his  appearance 
before  the  Superior  Court  of  said  County,  at  the  Septembef 
Term  fdknring,  to  answer  to  said  chai^ge. 

VOL  JX  7 
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JU  March  Tenn,  1848,  the  folkmingjodgiiiaitimt  was  tdnn 
and  entered  of  reccml: 

State  of  Geoboa  ^ 

RowA5  Spicer,         J 

It  appearing  to  the  Court,  that  when  the  aforesaid  cause  was 
called  in  open  Court,  the  aforesaid  William  Spicer  was  three 
times  called,  and  required  to  appear  in  Court  and  defend  his 
cause,  and  he  having  failed  so  to  do,  and  the  said  Rowan  %»- 
cer,  security  for  William  Spicer  upon  said  bond,  having  been 
likewise  three  times  called  and  required  to  produce  the  body  of 
his  principal,  and  he  having  failed  so  to  do :  whereupon  it  is 
ordered,  considered  and  adjudged  by  the  Court,  that  said  bond 
be  forfeited  to  the  State  of  Georgia,  and  that  the  Clerk  of  the 
said  Court  issue  sdre  facias,  in  the  terms  of  the  law,  requiring 
the  said  William  and  Rowan  Spicer  to  be  and  appear  at  the  next 
Superior  Court  of  said  County,  to  show  cause,  if  any  they  have, 
why  flhal  judgment  should  not  be  taken  on  said  bond,  for  the 
amount  of  the  same,  as  well  as  cost,"  &c 

On  the  14th  day  of  August,  1848,  a  sdre  facias  was  issued 
against  the  defendants,  returnable  to  the  September  Term  of  said 
Court,  1848,  calling  upon  the  defendants  to  show  cause  ^y  judg- 
ment should  not  be  taken  upon  their  bond.  The  judgment  mft 
and  the  bond  were  recited  ii\  said  sdre  facias. 

To  this  action,  the  defendant.  Rowan  Spicer,  by  his  counsel 
pleaded  specially,  in  substance,  as  £d11ows:  ^^That  plaintiff 
ought  not  to  maintain  his  action  against  the  defendant,  because  the 
said  bond  was  unlawfully  taken  of  this  defendant,  in  this,  that 
the  said  William  l^icer,  was,  on  the  18th  day  of  March,  1847, 
raquirad  to  enter  into- bond  before  the  «ame  Justices  ofthePeace^ 
for  his  appearance  before  the  Superior  Court  of  said  Couity,  at 
September  Term,  1847,  to  ^swer  for  the  offence  of  aiding  Hudg«* 
ini  to  escape  from  the  common  jail  of  said  Coim^,  and  that  tfie 
said  William  did  enter  into  audi  bond  in  the  aava  0f  4800 
with  Josiah  Spicer^  John  W«  Thomaaton  and  B.  ML 


DECATUR,  AUGUST  TERM,  1850.      51 

Spicer  v«.  The  State  of  Georgim. 

his  securities^  who  then  and  there  justified,  upon  demand  of  the 
prosecution  and  order  of  said  JWices;  that  afterwards,  to  wit: 
on  the  30th  day  of  April,  1847,  the  said  William  Spicer  was  again 
arrested  for  the  offence  of  permitting  said  Hudgins  to  escape 
from  jail,  whilst  he,  the  said  William,  was  keeper  thereof;  that^ 
whilst  under  said  second  arrest,  for  the  offence  last  aforesaid,  the 
said  William  was  required  to  give  another  bond,  conditioned  to 
answer  at  the  Superior  Court  for  the  offence  first  aforesaid,  and 
did  accordingly  execute  the  bond  sued  on,  and  gave  the  defend- 
ant, Rowan  Spicer,  as  his  security ;  which  last  bond,  defendant 
allegred,  was  void  and  inoperative,  because  the  Justices  had  no 
audiority  to  require  it,  and  no  investigation  being  had  before 
them,  as  to  tfie  sufficiency  of  the  first  bond  given. 

On  the  trial  of  the  cause,  counsel  fpr  defendant  moved  the 
Couit  to  strike  defendant's  plea,  which  motion  was  granted,  and 
the  plea  ordered  to  be  stricken,  and  the  defendant  excepted. 

The  plaintiff  submitted  in  evidence  the  bond  of  William  and 
Rowan  l^cer,  and  then  tendered  the  judgment  rdsi;  to  the  in- 
troduction of  which,  counsel  for  defendant  excepted.  The  Court 
overruled  the  objection,  and  the  judgment  nisi  was  admitted  in 
evidence,  and  counsel  for  defendant  excepted,  and  on  these  sev- 
eral exceptions  has  assigned  the  following  errors  in  the  rulings 
and  decisions  of  the  Court  below: 

'  Ist  Hiat  the  Court  erred  in  striking  out  the  plea  of  the  de- 
fendant 

2d.  Hie  Court  erred  in  admitting,  in  evidence  the  bond 
and  judgment  of  forfeiture,  (so  called,)  because  there  was  no  re- 
totd  shewing  that  William  Spicer,  the  principal,  was  called  and 
did  not  appeal. 

3d.  The  Court  erred  in  admitting  in  isvidence  the  above  bond 
and  judgment,  because  it  was  not  a  sufficient  judgment  of  for- 


Ist,  Because  diejre  was  no  recital  or  statement  of  a  bond 
IiBviyig  been  given,  nor  what.was  the  foundation  of  said  bond. . 
-  9d.  Because  die  s$dd  judgment  was  void  for  uncertainty — ^the 
JQ4gBMnt  being  for  no  amount,  and  in  such  general  terBis, 
m^jttlfftmKA  abtohite  eouk)  be  rendered  upon  it. 
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PoE  and  Thippe,  tor  plaintiff  in  error. 

Sol.  Gten.  McCuNE,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  is  a  proceeding  by  scire  Jhcias  upon  a  bond  to  an-, 
swer  to  a  criminal  prosecution.  The  bail  only  was  seryed. .  He 
pleaded  specially  to  the  action,  to  the  effect  that  his  principal  had 
already  given  bond  for  his  appearance.  A  demurrer  to  the.  plea 
was  interposed  and  sustained,  and  this  constitutes  the  first  ground 
of  complaint  in  the  bill  of  exceptions.  It  i^  alleged  in  the  plea, 
and  by  the  demurrer  admitted  to  be  true,  that  William  Spicer,  the 
principal,  was  arrested  and  brought  before  the  committing  Ma- 
gistrates, for  the  offence  of  aiding  in  the  escape  of  one  Joaah 
Hudgins  fi'om  the  jail  of  which  he,  Spicer,  was  the  keeper.  And 
that  he  gave  bond  to  answer  to  the  charge ;  that  some  short  time 
thereafter,  another  warrant  was  issued  against  him,  for  the  offence 
of  permitting  the  prisoner^  while  in  his  custody  as  Jailor,  to  es- 
cape ;  that  while  under  this  second  arrest,  he  executed  the  ob- 
ligation, which  is  the  foundation  of  this  action,  and  that  he  was 
discharged  by  the  Justices.  But  the  plea  does  not  allege  that 
the  giving  of  this  second  bond  by  Wm.  Spicer,  was  the  condition 
of  his  discharge.  Even  if  it  did,  it  would  constitute,  we  appre^ 
hend,  no  sufficient  defence  for  the  bail,  who  acted  voluntarily  in 
the  premises.     Cro.  C.  C  16.. 

[2.]  The  plea  is  defective  in  another  particular ;  it  does  not 
aver,  except  argumentatively,  that  the  first  bond  ta^cen  was  good 
and  sufficient  in  law.  It  states  that  the  securities /tu^^f^ed  upon 
being  required  to  do  so,  and  that  no  proof  was  produced  to  the 
Court  of  Inquiry,  and  ho  investigation  had  as  to  the  sufficiency 
of  this  first  bond ;  whereas,  it  should  have  [affirmed,  positively, 
that  it  was  sufficient  Ordinarily,  bail  is  absolute  in  the  first  in* 
stance ;  but  if  the  magistrate  be  deceived,  he  may  requiie  finesh 
sureties.    Hawk,  b^  2,c.  16.  .|  .'■ 

[3.]  It  is  objected,  that  no  judgment  can  be  rendered  upottttift 
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scire  faooB — 1st  Because  there  was  no  record,  showing  thai 
William  l^icer,  the  principal,  was  called  and  did  not  appear. 
2d.  Because  the  previous  judgment  o£  forfeiture  was  void  for 
uncertainty ;  the  same  being  for  no  amount,  and  in  such  general 
terms,  that  no  final  judgmeiit  can  be  rendered  on  it. 

This  Court,  in  Pork  w.  The  State,  (4  Kdly  ^  Cobb,)  held,  that 
ibe  record  must  show  a  judgment  of  forfeiture ;  and  this  fact  is 
iiilly  evidenced  by  this  record.  It  recites,  that  William  Spicer 
was  called  in  open*  Court  three  times,  and  required  to  appear 
and  defend  his  case,  and  that  Rowan  Spicer,  the  defendant,  wbs 
called  and  required  to  produce  the  body  of  his  principal,  which  he 
fidled  to  do ;  whereupon,  their  bond  was  declared  to  be  forfeited, 
and  the  Clerk  was  ordered  to  issue  a  scire  Jadas  thereon,  in  terms 
(d  the  law. 

By  the  Act  of  1831,  {Prince,  470,)  it  is  provided  that,  ^enev- 
er  any  person  shall  enter  into  any  bond  for  the  appearance  of  an- 
other to  answer  for  any  offence  committed  against  the  laws  of 
die  State,  and  shall  fail  to  produce  the  body  of  his  principal  at 
Court,  according  to  the  tenor  and  eff*ect  of  the  bond,  when  re- 
quired to  do  so,  that  it  shall  be  the  duty  of  the  Solicitor  Gene- 
ral or  prosecuting  officer  to  forfeit  said  bond  in  the  manner  here- 
tofore practiced  in  this  State. 

[4.]  It  is  apparent,  from  the  record  before  us,  that  all  this  has  been 
done  in  this  case.  Counsel  for  the  plaintiff  in  error,  assuming  the 
Common  Law  doctrine,  as  contained  in  Tidd^p.  1091,  and  other 
worksH  of  practice,  that  a  scire  fan^  i3  founded  on  a  record,  and 
consequently,  must  be  restricted  to  it,  insist  that,  inasmuch  as  the 
judgment  of  forfeiture  does  not  set  forth  the  amount  of  the  bond, 
there  can  be  no  recovery.  The  answer  to  this  is,  that  by  the 
Statutie  which  I  have  just  recited,  the  Clerk  is  directed  to  issue 
the  jccre  Joaas  upon  the  hvnd,  and  that  admitting  the  omission  in 
&e  judgment  of  forfeiture  to  recite  the  amount  of  the  bond  to  be 
fatal,  by  the  English  practice,  stiU^  it  is  fully  obviated  by  our  own 
legislation. 

Upon  aDthe  grounds,  then,  taken  in  the  bill  of  exceptions,  the 
judgnent  below  must  be  affirmed. 


«<• 
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No.  10. — ^Williams  Rutherford,  Sr.  plaintiff  in  error,  vs.  The 
Executive  Committee  of  the  Baptist  CoNVEBmoir  of  the 
State  of  Georgia,  for  the  benefit  of  the  Mercer  Unhrersity. 

[1.]  An  iiutroment,  undeRthe  hand  and  teal  of  the  party  execnti^  it,  im- 
ports a  consideration  in  law,  and  a  demurrer  to  the  admiiaibilitj  of  nich 
an  instrument  in  evidence,  for  tpot^  of  eontideraiionj  will  beovenmled. 

Debt,  in  Monroe  Superior  Court    Tried  before  Judge  Stabs, 
^       March  Term,  1850- 

The  defendant  in  error  brought  an  action  of  debt  against  the 
plaintiff  in  error,  upon  the  following  instrument :  ^^  In  consideia-. 
tion  of  the  importance  of  literary  and  religious  institutions  to  the 
wellbeing  of  society,  I  hereby  promise  to  pay  to  the  treasurer 
of  the  Georgia  Baptist  Convention,  or  bearer,  fQr  the  benefit  of 
the  Mercer  University,  the  fallowing  sums,  to-wit :  Fifty  dollars 
on  the  1st  of  January,  1839 ;  fifty  dollars  on  the  1st  of  Januaiy, 
1840;  fifty  dollars  on  the  1st  of  Januaiy,  1841 ;  fifty  dollars  on 
the  1st  of  January,  1842 ;  fifty  dollars  on  the  1st  of  Januaiy, 
1843 ;  for  the  faithfiil  payment  of  which  sums,  I  hereby  bind  my- 
self, my  heirs  and  assigns."  \^tness  my  hahd  and  seal,  tl^ 
3d  day  of  April,  1838- 

Signed  Williams  Rutherford,  [l.  s.] 

The  two  first  instalments  had  been  paid  by  the  defendant 

To  this  action,  the  defendant  filed  the  plea  of  the  want  o?  con- 
sideration. On  the  trial  of  the  cause,  the  counsel  for  defendant  ob- 
jected to  plaintiff^s  giving  in  evidence  the  instrument  sued  on, 
*on  the  ground  that  the  paper,  on  its  fticc,  was  void  as  a  con- 
tract at  law,  for  want  of  a  legal  consideration  to  support  it'' 

The  Court  overruled  the  objection,  and  counsel  for  defendant 
excepted. 

Hammond,  for  plaintiff  in  error. 
Pdtcsard,  for  defendant  in  error. 
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By  ike  Cbiirt— Wabner,  J.  delivering  the  opinion. 

[1.]  Tbf  defendant  in  the  Court  below  demurred  to  tlie  in- 
strument declared  on,  when  offered  in  evidence,  upon  the  gRmnd 
tbkt  it  was  void  as  a  contract  in  law,  for  want  of  a  Ug^  iPWfM> 
rottm  to  support  it    The  Court  overruled  the  demurrer,  and  the 
defendant  excepted,  and  now  assigns  the  same  for  error  here. 

The  instrument  set  forth  in  the  record  is  executed  under  the 
hand  and  seal  of  the  defendant,  and  necessarily  imports  a  eon* 
sideration.  In  the  case  of  a  speciaUy,  no  consideration  is  neoea- 
saiy  to  give  it  validity,  even  in  a  Court  of  Equity.  Odtfy  on 
CoviradSy  page  2.  CUtiy  an  Bills,  8.  Fallawes  vs.  Taylor,  7 
Term  Rtf.  473.  But  it  is  said  this  rule  is  merely  techmcal.  Ad- 
mit it  to  be  so,  yet,  we  have  no  disposition  to  alter  it,  even  had 
we  the  power  to  aid  this  defendant  in  making,  what  appears  to 
nil  on  the  face  of  this  record,  to  be  an  unjust  defence  against  the 
payment  of  the  pIainti£Rs  demand. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  11. — ^Fbakcis  Sobbell,  executor  of  John  6.  Gaudry,  plam- 
tiff  in  error,  vs.  Melton  M.  Ham  and  Stephen  R.  Ham,  de- 
fendants in  error. 

[1.]  An  executor  may  bring  cgectment  to  recover  lanclf ,  bat  hii  right  to  re- 
eorer  depends  xxp^  the  wfll^  and  that  nnit  be  prodaced  ai  part  of  hai  title. 

[2.]  A  grant,  in  letten  teitamentarf,  of  power  to  adminiiter  the  goodt  and 
chalteU,  righta  and  credits  of  the  testator,  gives  authority  to  admiaister  the 
wiUalso  asto  real  estate. 

E|ectment,  in  Houston  Superior  Court    Tried  before  Judge 
Stabk^  Appl  Term,  1850. 
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This  was  an  action  of  ejectment,  brought  by  the  plaintiff  in 
error  against  the  defendant,  under  tt^  Act  of  1847,  for  the  re- 
eoveiy  of  a  tract  of  land  lying  in  Houston  County,  and  mesne 
profits. 

On  the  trial  in  the  Court  below,  the  plaintiff  introduced  in  ey- 
'^fcnctfb  grant  from  the  State  of  Georgia  to  James  Gould,  and  a 
deed  from  Gould  to  John  B.  Graudry.  The  plaintiff  tben  read 
in  evSience  his  betters  testamentary,  as  follows : — 

Georgia: 

By  the  Honorable  the  Court  of  Ordinary,  for  the  County  of 
Chatham,  in  the  State  aforesaid.  To  all  to  whom  these  pres- 
ents shall  come,  greeting ;  Know  ye,  that  on  the  eleventh  day 
of  January,  in  the  year  of  our  Lord,  one  thousand,  eight  hundred 
and  forty-seven,  the  last  will  and  testament  of  John  B.  Graudry, 
late  of  said  County,  in  this  State,  merchant,  de(;eased,  was 
proved,  approved  and  allowed  of;  the  said  deceased  having, 
whilst  he  lived,  and  at  the  time  of  his  death,  been  possessed  of  di- 
vers goods,  chattels  and  credits,  within  the  County  and  State 
aforesaid,  by  means  whereof  the  approbation  and  allowing  of  his 
testament,  and  the  power  of  granting  the  administration  of  all 
and  singular,  the  goods,  chattels  and  credits  of  the  said  deceas- 
ed, to  this  Court,  is  manifestiy  known  to  belong ;  and  that  the 
admimstration  of  all  and  singular  the  goods,  chattels  and  credits 
of  the  s^d  deceased,  and  of  his  testament^  any  manner  of  way 
concerning,  is  hereby  granted  and  committed  unto  Francis  Sor- 
rell,  named  executor  in  the  said  last  will  and  testament,  being 
first  sworn  on  the  holy  Evangelist  of  Alnughty  Grod,  well  and 
faithfully  to  administer,  and  make  a  full,  and  perfect  inve^toiy  of 
all  and  singular,  the  goods,  chattels  and  credits  of  the  said  deceas- 
ed, and  to  exhibit  the  same  into  the  Clerk  of  the  Co^rt  of  Ordinaiy's 
office,  of  the  said  County,  m  order  •to  b#  recorded  on  or  before  the 
thirteenth  day  of  April  next  ensuing,  and  to  render  a  just  and  true 
account,  calculation  and  reckoning  thereof,  when  thereunto  re- 
quired. 

Wtness,  the  Honorable  Anthony  Porter,  one  of  the  said  Jus- 

•       •    • 

tices,  this  the  13th  day  of  Janiiaiy,  1847. 

Seaborn  Gtoodall,  c.  c.  o*  c.  c.  [l.  s.] 
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The  plaintiff  proved  the  locus  and  possession  of  the  defendants) 
and  the  value  of  rent,  and  closed  his  case. 

Counsel  for  the  defendants  moved«the  Court  for  a  non  suit 

Which  motion  was  sustained  by  the  Court,  and  a  non-suit  wi^ . 
awarded,  ^^  for  the  reason  that  these  letters  testamentary  on^ 
gave  the  executor  power  over  the  ^^  goods  and  chattels,'^  ^ligpijl^ 
and  cndits,"  and  this  action,  not  being  for  the  recovery  dh  term 
or  other  chattel  interest,  but  being  an  action  for  the  reooveiy  cf 
real  estate  and  mesne  profits. 

To  which  decision,  counsel  for  plaintiff  excepted,  and  has  as- 
signed error. 

PoE  and  NisBET,  for  plaintiff  in  error. 
Giles,  for  defendants. 

By  the  CourL — ^Nisbet,  J.  delivering  the  opinion. 

[1.}  The  plaintiff  brought  his  action  of  ejectment  for  the  re- 
covery of  land,  as  executor  of  the  last  will  and  testament  of  John 
B.  Gaudry.  It  was  non-suited,  on  the  ground  that  the  plaintiff^s 
letters  testamentary  only  gave  him  power  over  the  goods  and 
chattels,  rights  and  credits  of  the  testator,  and  therefore,  he  could 
not  recover  lands.  Whilst  we  sustain  the  judgment  of  the  Court, 
we  do  not  sanction  two  propositions  which  seem  to  have  been  rul- 
ed by  the  Court  The  first  is,  that  the  executor  cannot  bring 
qectment  for  lands.  We  hold  that  he  can,  but  that  his  right  to 
recover,  depends  upon  the  will.  The  right  of  recovery  will  de- 
pend upon  the  fact,  whether  the  lands  have  been  bequeathed  at 
all  ot  not — ^they  may  not  be.  In  that  event,  no  right  of  action 
passes  to  the  executor,  and  it  may  depend  upon  the  character  of 
tiie  bequest  of  lands  in  fbf  wiQ.  The  will  is,  therefore,  an  indis- 
pensable part  of  his  title,  and  must  be  produced  on  the  trial.  It 
was  not  produced,  and  for  that  reason  we  hold  that  the  plaintiff 
was  necessarily  non-suited.  On  this  ground  alone,  the  judgment 
isafSrmed. 

[2.]  The  other  proposition  is,  that  the  plaintiff  is  not  entitled 
to  recover  lands,  because  the  letters  empower  him  to  adnuxnietat 

VOL  a 
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only  the  goods  and  chaii^ls^  rights  and  credits  of  tlie  deceased.  It 
is  not  necessary,  to  enable  tlie  executor  to  administer  the  real  es- 
tate, that  there  should  be  an  express. grant  of  power  to  that  eflfect 
in  the  letters.  It  would  be  better  that  they  contain  such  a  grant; 
but  under  our  laws,  the  right  to  execute  the  will,  both  as  to  per- 
sonalty and  realty,  follows  in  the  general  grant  of  power  to  ad- 
minister the  goods  and  chattels,  rights  and  credits.  Princess  Dig, 
225,  233, 241.  1  AcMy,  540.  3  KeUy,  105. 
Judgment  afErmed. 


No.  12. — ^William  Terrell,  plaintiff  in  error,  vs.  The  State 

OF  Georgia,  defendant. 

[1.]  It  appearing,  from  the  statement  in  the  face  of  the  indictment,  that  tlie 
Grand  Jury  were  sworn,  it  is  not  competent,  on  a  motion  in  arrest  of  judg^ 
menty  to  disprove  the  recital  by  aliunde  testimony. 

Indictment  for  murder.     Tried  before  Judge  Hill,  at  March 
•  Term,  1850. 

At  the  September  Term,  1848,  of  DeKalb  Superior  Court,  a 
true  bill  for  murder  was  found  and  returned  by  the  Grand  Juiy 
against  William  Terrell^  the  plaintiff  in  error.  At  March  Term, 
1850,  the  defendant  was  put  upon  his  trial,  and  the  Jury  returned 
a  verdict  of  voluntary  manslaughter. 

The  defendant,  by  his  Qounsel,  moved  to  arrest  the  judgment 
of  the  Court  on  two  grounds : 

1st.  Because  the  prisoner  was  not  charged  in  the  bill  of  in- 
dictment with  having  committed  the  offence  of  murder  unlaw- 
fully. 

2d.  Because  the  name  of  Patterson  M.  Hodge  appeared  as  a 
Grand  Juror  in  the  bill  of  indictment,  and  it  no  w  here  appeared,  oi^ 
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die  records  of  said  Court,  that  said  Patterson  M.  Hodge  was  sworn 
as  a  Grand  Juror  at  that  term  of  the  Court,  and  that  it  appeared, 
from  the  certificate  of  the  Clerk  of  said  Court,  that  he  was.  not 
sworn  as  a  Grand  Juror  at  said  term  of  the  Court. 

It  appeared,  from  the  certificate  of  the  Clerk  of  the  Court,  that 
Patrick  M.  Hodge  was  sworn  as  one  of  the  Grand  Jury,  at  the 
term  of  the  Court  tie  said  bill  of  indictmfent  Mjas  found,  to  wit : 
September  Term,  1848. 

The  Court  overruled  the  motion  in  arrest  of  judgment,  and 
counsel  for  defendant  excepted,  and  assigned  error  upon  the  sec-     ^ 
ond  ground  only. 

A.  H.  H.  Dawson,  for  plaintiff  in  error. 

Sol.  Cien.  TmwELL,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[L]  We  do  not  find  it  necessary  to  express  any  opinion  upon 
die  merits  of  the  objection  taken  to  this  proceeding.  We  are 
filling  to  concede,  that  it  would  have  been  valid  if  taken  at  the 
proper  time  and  in  the  right  way;  for  no  man  shall  be  held  to 
answer  for  any  capital  or  infamous  offence,  until  he  shall  have 
been  first  chained  with  the  same  by  a  Grand  Jury  of  the  County, 
who  have  taken  th6  oath  prescribed  to  them  by  law.  But  was  it 
good  in  arrest  of  judgment  ?    We  think  not. 

We  understand  that  nothing  is  good  in  arrest  of  judg- 
ment, which  does  not  arise  fi-om  intrinsic  causes  appearing  upon 
the  face  of  the  record.  The  record  of  this  case  commences  with 
the  bill,  and  on  the  face  of  the  indictment,  it  is  stated  that  the 
Grand  Juror,  Patterson  M.  Hodge,  was  sworn.  To  controvert 
this  recital,  and  to  show  that  the  Juror  was  not  sworn,  recourse  is 
had  to  the  minutes  of  the  Court,  at  the  beginning  of  the  term, 
and  to  the  certificate  qf  the  Clerk,  neither  of  which  are  admissi- 
ble upon  such  a  motion.  The  <lefendant,  to  take  advantage  of 
this  irregularity,  should  have  pleaded  it  specially  in  bar,  upon 
the  arraignment,  {Prince,  660,)  and  before  proceeding  lo  VnaX. 
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I  wooki  not  say  that  it  wookl  not  be  ground  for  a  new  trial,  had 
die  fatct  come  to  the  knowledge  o(  the  defoMlant  too  late  to 
make  it  aTsdlable  in  any  c4her  way. 


No.  13. — Sherwood  R.  Wormack,  plaintiff  in  error,  vs.  Samab 
L.  RoGEBS  and  William  A.  Pullen,  administrators,  &c. 
d  al.  defendants. 

[L]  Iiiadequacj  of  price,  at  a  genend  propovitioD,  will  not,  per  je,  be  a  niffi- 
cient  ground  to  set  aside  a  conveyance  in  a  Court  of  Equity ;  yet,  that  cir- 
cnmstance,  taken  in  connexion  with  others  of  a  suspicious  nature,  mayaf> 
ford  such  a  Tehement  presumption  of  fraud,  ai  will  authorize  the  Court  to 
set  it  aside. 

In  Equity,  in  Troup  Superior  Court  Decision  on  demurrer, 
by  Judge  Hill,  May  Term,  1850. 

Sarah  L.  Rogers  and  William  A.  Pullen  filed  their  bill,  return- 
able to  the  Superior  Court  of  Troup  County,  alleging,  that  in  the 
year  1848,  Henry  A.  Rogers,  of  said  County,  died  intestate,  leav- 
ing Sarah  L.  Rogers  and  bis  sister,  Lucretia  Jane,  then  the  wife 
of  Pullen,  his  only  heirs  at  law  surviving ;  that  before  the  death 
of  the  said  Henry  A.  Rogers,  to  wit:  in  the  year  1845,  Collen 
Rogers,  the  father  of  Henry  A.  Rogers,  died,  leaving  Sarah  L. 
the  said  Henxy  A.  and  the  said  Lucretia  Jane,  his  heirs  at  law, 
surviving ;  that  previous  to  his  death,  he  executed  his  last  will 
and  testament,  bequeathing  his  entire  estate,  after  the  paymait 
of  his  debts,  to  be  distributed  amongst  his  said  heirs ;  that  after 
the  payment  of  his  debts,  amongst  his  property  to  be  distributed, 
were  twenty-six  negroes,  to-wit :  George,  Gift,  Beverly,  Peggy 
and  her  eight  children,  Elendor  and  four  children,  Marieh  and 
her  two  children,  Nancy  and  her  four  children,  and£iiodb»aboyf 
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in  which  the  said  Henry  A.  Rogers  would  have  been  endded  to 
an  undivided  interest,  it  being  one-third  part  thereof. 

The  bill  alleges,  that  on  the  5th  day.  of  January,  1848,  a  short 
time  after  the  arrival  at  legal  age  of  the  said  Henry  A.  Rogers, 
and  wbUe  his  said  undivided  interest  in  his  father's  estate  was 
yet  in  the  hands  of  Thomas  B.  Greenwood,  his  executor,  and  the 
prospect  of  his  recovering,  remote  and  uncertain,  on  account  of 
the  demands  in  suit  and  then  pending,  by  and  against  the  said 
Greenwood,  as  executor,  and  the  said  Henry  A.  being  of  im- 
provident and  extravagant  habits,  and  pressed  by  his  creditors 
with  judgments^  on  some  of  which  he  was  threatened  with  ca. 
908,  and  being  ihdebted,  in  some  small  amount  to  Sherwood  R. 
Wormack,  of  said  County  of  Troup,  he  was  induced,  by  the  said 
Wormack,  to  transfer  and  assign  to  the  said  Wormack  the  whole 
of  his  undivided  interest  in  the  said  negroes ;  that  the  price  paid 
by  the  said  Wormack  was  wholly  inadequate  and  disproportion- 
ed  to  the  v^ue  of  the  interest  so  conveyed. 

The  bill  charged,  that  the  said  Henry  A.  Rogers  was  over- 
reached and  defrauded  by  the  said  Wormack  in  making  said 
transfer,  who  was  the  uncle  of  the  said  Henry  A.  and  in  whom 
he  reposed  great  confidence. 

The  bill  charged,  that  some  years  before  Heruy  A.  Rogers 
came  of  age,  Wormack,  taking  advantage  of  his  youth  and  in- 
experience, procured  from  him,  for  some  inadequate  considera- 
tion, a  bill  of  sale  for  one  of  said  negroes,  to  wit :  Beverly,  long 
before  the  said  estate  was  ready  for  distribution,  and  while  it 
was  in  the  hands  of  the  executor  for  settlement,  which  said  ne- 
gro, the  said  executor.,  for  several  years  after  the  execution  of 
said  biD  of  sale,  hired  out,  at  public  outcry,  and  the  said  Wor- 
mack influenced  the  said  Henry  A.  Rogers,  after  each  year's  hir- 
ing, to  give  his  note  for  the  amount  for  which  the  said  negro 
hired ;  that  the  notes  so  given  formed  a  large' part  of  the  con- 
sideratioQ  for  the  conveyance  of  his  interest  in  his  father's  estate, 
executed  by.Henry  A.  Rogers  to  the  said  "Wormack ;  that  an- 
odier  item  in  said  consideration  consisted  of  a  note  made  by  Hen-i 
ry  A.  Sarah  L.  and  Lucretia  Jane,  for  one  hundred  and  Seventy- 
five  dbOarSy  ^^Mdi  note  vnts  not  delivered  up  to  the  said  \lenx) 
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A.  Rosrers,  a  :.?:r»iir.i:  •?  2Lrreen'r:!",  or  if  ceSrered  up,  iras  af- 
terwards fraui'iler-tiv  .:rti2iei  ^iTiL-e  szid  Wonnack.  and  after 
the  deadi  of  lie  ssid  iienrr  A-  traced  by  Lira  to  one  James  Bee- 
land. 

The  bin  charter:,  tLat  ccrai?5aizLants  did  net  believe  4e  said 
Wonnack  paid  to  the  said  He^jr  A.  more  than  three  hun- 
dred dollars  lor  Lis  interest  ia  the  ne<rroes,  and  that  said  inter- 
est had  recently  been  pardtioned,  and  by  the  paftitioners  valued 
at  tliirtv-eitrht  hundred  and  seventv  dollars. 

The  bill  alleired,  that  ailer  the  death  of  Hennr  A.  Roeers,  to 
wit :  in  the  year  1S4S,  Lucretia  Jane,  the  wife  of  PuDen,  died, 
and  that  he  had  been  appcuited  administrator  on  her  estate. 

'  That  Wormaek,  as  assignee  of  Henry  A.  Rogers,  had  h«eto- 
fore  commenced  and  was  prosecuting  his  suit  in  Equity  agamst 
Greenwood,  executor  of  Collen  Rc^rs,  for  his  said  interest  in 
the  negroes,  and  also  against  William  A.  PuUeri,  one  of  the  com- 
plainants, as  administrator  of  Heniy  A.  Rogers,  to  prevent  him 
from  recovering  and  taking  possession  of  the  said  Heniy  A.*s 
share  of  the  said  negroes. 

The  bill  charged,  that  complainant  had  offered  and  still  offers 
to  account  to  VVormack  for  the  amount  which  was  jusdy  doe 
liim  from  the  estate  of  the  said  Henry  A.  Rogers,  so  soon  as  the 
Mamc  can  be  ascertained  and  duly  administered  upon.  The  bill 
prayed  that  Wormaek  might  be  enjoined  from  proceeding  in  his 
»uit  against  Cireenwood,  as  executor  ol  Collen  Rogers,^  and  com- 
plainant, as  adminihirator  of  Henry  A.  Rogers;  also,  that  he 
mi^ht  hi'  peqirtiiaiiy  enjoined  from  any  further  proceedings  at 
Law  or  in  Kquity,  for  the  recovery  of  the  said  negroes,  and  Sher- 
wood enjoined  from  delivering  or  accounting  to  him  for  the  same; 
ai«o,  that  the  said  Sherwood,  as  executor,  &c.  should  be  decreed 
to  account  with  and  deliver  to  complainant,  as  administrator  of 
Henry  A.  Rogers,  the  said  share  in  the  said  negroes,  to  be  duly 
adrnini.Htered  for  the  benefit  of  complainants  and  the  creditors  trf 
Hfnry  A.  Rogers.  .         *  . 

To  thif*  bill,  th<!  defendant  filed  a  general  demurrer  for  walit 
r»f  Kcjiiiiy. 


DFX'ATIJR,  AUCJLST  TKILM,  180(>.  03 

\V<»riiiji<k  vs.  Ko^'f'fs  uijii  riilK-n. 


Upon  the  hearing  of  which,  the  Court  ovcrruU'd  tlie  demurrer, 
and  this  decision  is  assigned  as  error. 

Stephens,  for  plaintiff  in  error. 

Bull,  for  defend^ts  in  error. 

By  the  Court. — Wahner,  J.  delivering  tlie  opinion. 

Does  the  bill  of  the  complainants  make  such  a  case  as  .will  en- 
title them  to  relief  in  a  Court  of  Equity? 

[1.]  The  conveyance  sought  to  be  set  aside,  was  made  by 
Heniy  A.  Rogers -to  Wormack  of.  a  vested  interest  in  tlic  estate 
of  his  deceased  father.     What  the  amount  of  that  estate  would  be, 
after  the  payment  of  the  debts  or  the  time  of  its  enjoyment  til 
possession^  was  uncertain.     Wormack,  who  was  the  uncle  of  Ro- 
gers, in  whom  he  had  great  cojtfideiKej  first  procures  a  bill  of  sale 
from  him  of  one  of  tlie  negroes,  to  which,  at  tliat  time,  Rogers 
had  no  legal  title.     This  pretended  purchase  took  place  some 
years  before  Rogers  became  of  age ;  this  negro  was  in  the  pos- 
session of  his  father's  executors,  and  was  annually  hired  out  by 
them.     W^ormack  influenced  young  Rogers  to  execute  to  him  a 
note,  each  year,  for  the  amount  for  which  tliis  negro  was  annual- 
ly hired  by  the  executors.     It  also  appears  tliat  Henrj-  A.  Rogers 
was  a  profligate  and  extravagant  young  man  in  lus  habits ;  was 
pressed  with  debts  by  his  creditors,  some  of  which  were  in  judg- 
ment, and  threatened  witb  ca.  sas.     Under  tliese  circumstances, 
Wormack  procured  from  Rogers  an  assignment  of  all  his  inter- 
est in  his  deceased  father's  estate,  which  has  since  been  setded 
in  the  due  coiu-se  of  admmistration,  and  the  interest  of  each  leg- 
atee ascertained  and  set  apart — the  share  of  Henry  A.  Rogers  be- 
ing of  the  value  of  thirty-eight  hundred  and  seventy  dollars.  The 
complainants  al9o  charge,  that  the  defendant  did  not  actually  pay 
Diore  for  this  interest  of  Henry  A.  Rogers  in  his  deceased  fath- 
er's estate,   tiian  three  hundred  dollars.      This  is  not  an  ap- 
plication to  set  aside  this  conveyance,  on  the  part  of  the  admin- 
istrators of  Henry  A.  Rogers,  for  the  benefit  of  his  creditors.  The 
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application  is  made  by  the  legal  reperesentatives  of  Henry  A. 
Rogers,  to  have  this  conveyance  set  aside  for  their  own  benefit, 
as  we  understand  the  question.  Inadequacy  of  consideration,  as 
a  general  proposition,  is  not,  per  se^  a  sufficient  ground  to  set 
aside  this  conveyance,  although,  as  was  remarked  by  Lord 
TkurloWy  in  Gwynne  vs.  Heatorij  (1  Brown* s  Ch,  Rep,  9,)  the  inad- 
equacy of  the  price  paid,  compared  to  the  value  of  the  property 
purchased,  ^  is  so  gross  and  manifest,  that  it  must  be  impossi- 
ble to  state  it  to  a  man  of  common  sense,  without  producing  an 
exclamation  at  the  inequality  of  it."  While  we  do  not  place  our 
judgment  exclusively  upon  the  ground  of  the  inadequacy  of  the 
consideration,  yet,  that  circtanstancey  taken  in  connexion  with  the 
other  fads  charged  in  the  bill,  furnishes  the  most  vehement  pre- 
sumption oi  fraxtd.  The  young  man  was  extravagant  and  prof- 
%ate  in  his  habits ;  was  pressed  by  his  judgment  creditors ;  the 
defendant  was  his  uncle,  in  whom  he  had  great  oomfiAenot;  he  ex- 
hibited claims,  for  the  hire  of  the  negro,  Beverly,  against  iiim  for 
payment,  and  in  procuring  a  conveyance  of  that  negro  from  him, 
while  under  age,  showed  a  capacity^  at  least,  to  take  the  advan- 
tage and  overreach  him  in  making  (contracts.  The  judgment 
of  the  Court  below  in  overruling  the  demurrer,  is  sustained,  both 
uponprinciple  and  authority.  1  Stary^s,  Equity,  260,  §246.  Pidcd 
vs.  Loggan,  14  Vesey,  214.  Butler  vs.  Haskell,  4  Dessausuf^i 
Rep.  651. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  14. — The  Justices  of  the  Infehior  Court 'of  Morgan 
'County,  for  the  use  of  Moses  Davis,  administrator  of  Levi 
Butler,  deceased,  plaintiff  in  error,  vs.  Alphonso  Hemphill, 
defendant 

[1.]  By  the  Act  of  1820,  in  all  the  caact  where,  by  the  53d  tec.  of  the  Act  of 
1799,  the  Superior  Courts  are  authorized  to  exercise  the  powers  of  a  Court 
of  Equity,  a  party  shall  not  be  driven  to  the  forms  of  Equity,  butmay  in- 
ftitnte  his  suit  on  the  Law  side  of  the  Court,  if  ho  conceives  that  he  can  es- 
tablish his  claim  without  resorting  to  the  conscience  of  the  defendant.  - 

[3.*]  The  jurisdiction  in  all  such  cases  is  concurrent. 

Debt  on  guardian's  bond.  Decided  in  Troup  Superior  Court, 
bjr  Judge  Hill,  May  Term,  1850. 

The  declaration  alleged,  that  in  the  year  1831,  the  Cooit  of 
OrtKnaiy  of  Morgan  County  appointed  one  Thomas  J.  Butler 
guardian  of  Levi  D.  Butler,  and  that  the  defendant  and  one  Bar- 
nabas Woolbright  became  securities  on  the  bond ;  that  by  vir- 
tue of  this  appointment,  Thomas  J.  Butler  obtained  the  property 
of  his  ward,  and  appropriated  the  same  to  his  own  use ;  that  the 
guardian  subsequently  died  insolvent,  without  accounting,  and 
diere  has  never  been  any  administration  upon  his  estate;  the 
vmrdj  also,  subsequently  died,  and  Moses  Davis  was  appointed 
his  administrator.  For  his  use,  the  action  was  instituted  against 
the  defendant  alone,  as  security  on  tiie  bond — the  other  security 
being  beyond  the  jurisdiction  of  the  Court. 

On  the  trial  in  the  Court  below,  the  defendant  moved  to  non- 
suit the  plaintifi^lHi  the  ground  that  it  did  not  appear  that  any 
devastavit  nad  ever  been  established  against  the  principal  obligor 
in  the  bond. 

The  Court  sustained  the  motion,  and  counsel  for  plaintiff  ex- 
cepted, 

■  • 

Hill,  for  plaintiffs,  in  error. 
Stephens,  for  defendant  in  error* 

VOL  TX  9 
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By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

We  have  determined  that  the  liability  of  the  surety,'  on  a  guar- 
dian's, executor's  and  administrator's  bond,  is  ultimate,  and  that 
no  recovery  can  be  had  against  him,  until  there  is  a  judgraeut 
or  decree  of  a  Court  of  competent  jurisdiction  against  the  princi- 
pal  in  his  representative  character.  Om*  Act  of  1820,  authoriz- 
ing principals  and  sureties  on  such  bonds  to  be  sued  in  the  ^ame 
action,  does  not  dispense  with  this  judgment  or  decree.  Whm 
thai  is  hady  it  authorizes  suit  against  the  principal  in  his  individ- 
ual character,  and  the  surety  or  sureties  in  the  same  action ;  but 
there,  the  principal  must  be  first  sued,  or  must  be  joined  in  the 
action  with  the  surety,  if  he  is  within  the  limits  of  the  State.  That 
iSy  the  siirety  cannot  be  proceeded  against  alone  in  but  one  iil- 
stance,  and  ,that  is,  when  the  principal  is  not  within  the  limits  of 
the  State.     6  Gep.  JR.  31. 

It  is  claimed  in  this  case,  that  the  principal  being  dead  and  in- 
solveniy  and  no  administration  on  his  estate^  and  those  facts  being 
averred ,  in  the  declaration,  the  plaintiff  may  proceed  at  law  to 
charge  tlie  sureties,  although  no  judgment  or.  decree  has  been 
had  against  him  in  his  representative  character,  and  although  he 
has  not  been  personally  sued  to  insolvency,  and  is  not  a  party  to 
the  action.  This,  clearly,  cannot  be  done  upon  Common  Law 
principles.  In  such  a  case,  a  Court  of  Common  Law  has  no  ju- 
risdiction. The  sureties  are  not  liable  tlicre  at  all  until,  by  judg- 
ment or  decree,  their  principal  has  been  charged  with  a  devasta- 
viiy  and  sued  personally  to  insolvency.  Nor  does  the  Acit.of 
1820  help  the  plaintiff.  Since  that  Act,  the  judgment  or  decree 
against  the  principal,  in  his  representative  character,  is  still  indis- 
pensable; and  moreover,  by  the  Act,  he  must  be  first  sued,  or 
must  be  joined  with  the  surety,  if  within  the  State.  .  There  is  re- 
lief for  the  plaintiff  in  Chancerj'.  The  necessity  of  the  case,  and 
^its  manifest  equity,  gives  jurisdiction  to  Chancery.  The  law,  by 
reason  of  its  universalitj^  affords  no  relief;  therefore j  Chancery 
will  grant  it.     So  tiiis  Court  has  held.     7  Geo.  R.  552. 

[1.]  Our  Statute,  however,  we  think,  has  repe^ed  the  Com- 
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mon  Law  in  this  regard,  and  in  the  case  made,  has  given  juris- 
diction to  a  Court  of  Law,  concurrent  with  the  jurisdiction  of  a 
Court  of  Equity.  Our  judgment  is,  that  the  plaintiff  has  his  op- 
tion to  proceed  at  law,  if  he  conceives  that  he  can  establish  his  claim 
ujiUund  resorting  to  the  conscience  of  the  defendant,  or  go  into 
Chancery.  He  elects  at  his  peril.  If  he  resorts  to  a  Court  of 
Law,  he  must  abide  the  forms  of  proceeding — ^the  law  and  the  re- 
lief of  that  forum.  The  Statute,  injudiciously,  as  I  think  and 
have  before  said,  gives  him  the  right,  if,  in  his  imaginings,  he 
conceives  that  he  can  get  along,  to  make  experiments  in  a  Court 
of  Law.  He  takes  the  play  at  the  hazard  of  having  the  piper  to 
pay.'  The  rul^  is,  if  a  party  has  an  ample  reihedy  at  law,  he 
cannot  go.  into  Chanceiy ;  and  if  he  can  go  into  Chancery,  nev- 
ertheless, he  can  go  into  law,  if  he  will.  It  is  paradoxical, 
rather.  We  cannot,  howeyer,  get  over  the  broad  grant  of  juris* 
diction  to  a  Court  of  Ldw,  by  the  Act  of  1820.  That  is  an  Act 
declaratory  of  the  53d  sec,  of  the  Judiciary  Ad  of  1799i  That 
section  specifies  the  cases  in  which  the  Superior  Courts  shall  ex- 
ercise the  powers  of  a  Court  of  Equity.  The  enumeration  em- 
braces many  of  the  powers  of  the  Courts  of  Chanceiy  in  Ei^land. 
We  have  held,  however,  that  the  jurisdiction  is  not-  confined  to 
the  enumeration  of  powers  specifically  made,  but  by  virtue  of  our 
adopting  Statute,  and  authority  given  to  exercise  the  powers  of  a 
Court  of  Chanceiy,  "in  all  cases  'where  a  Common  Law  remedy 
is  not  adequate,"  general  Equity  jurisdittion  is  conferred.  4  Geo. 
JR.  423.  The  specification  of  tlie  Act  of  1799,  of  cases  in  which  . 
the  powers  of  a  Court  of  Chancery  shall  be  exercised,  are — 1st.  To 
discover  transactions  between  copartners  and  co-executors.  2d. 
To  compel  distribution  of  intestates'  estates,  and  pajrment  of  lega- 
cies. 3d.  To  discover  fisiudulent  transactions,  for  the  benefit  of 
creditors.  In  addition  to  these,  there  is,  as  before  stated,  a  broad 
grant  of  authority  to  exercise  the  powers  of  a  Court  of  Chance- 
ry, '^  in  all  cases  where  a  Common  Law  remedy  is  not  adequate'  to 
compel  parties,  in  any  cause,  to  discover,  on  oath,  all  requisite 
points  necessary  to  the  investigation  of  truth  and  justice."  Prince^ 
447.  Now,  although  the  last  quoted  clause  is  general,  and  em- 
braces *aff  cases  belonging  to  a  class,  that  is  to  say,  aW  caBes 


68  SUPREME  COURT  OF  GEORGIA. 

The  Jnvticei  of  the  Inferior  Court  of  Morgan  County  vt.  Hemphill. 

•where  a  Common  Law  remedy  is  not  adequate, yet  it  is  an  enu- 
meration of  cases.  It  differs  from  the  other  enumerations,  only 
in  this — ^that  it  is  more  comprehensive.  It  is  not  much  more 
gieneric  in  its  character  than  st)me  of  them ;  for  example,  that 
which  gives  power  to  compel  distribution  of  intestates'  estates 
and  payment  of  legacies,  which  confers  jurisdiction  over  the 
whole  subject  of  intestacies  and  wills.  Now,  the  General  As- 
sembly of  1820,  legislatmg  upon  this  clause  of  the  Act  of  1799, 
an4  the  subject  matters  therein  embraced^  have  said,  "  that  from 
and  after  the  passage  of  this  Act,  whenever,  in  any  of  Xht  cases 
emimerakd  in  the  before  recited  section,  (htiving.  before  recited 
it,)  a  plaintiff  or  complainant  shall  conceive  that  he,  she  or  they 
can  establish  his,  her  or  their  claim,  without  resorting  to  the  con^ 
science  of  the  defendant,  it  shall  and  may  be  lawful  for  any  such 
plaintiff  or  complainant  to  institute  his,  her  or  their  action  on  the 
Common  Law  side  of  the  Court,  and  shall  not  be  held  to  proceed 
with  the  forms  of  Equity." 

The  case  made  in  this  record,  is  a  case  where  the  Common  Law 
not  only  affords  no  adequate  remedy,  but  no  remedy  at  aU.  It 
is,  therefore,  palpably  a  case  enumerated  in  the  Act  of  1799,  and 
by  the  Act  of  1820,  one  of  the  cases  where  the  plaintiff  shall  not 
he  held  to  the  forms  of  Equity ;  but  if  he  conceives  that  he  can 
make  out  his  case  without  resorting  to  the  conscience  of  the  de- 
fendant, shall  be  at  liberty  to  institute  his  suit  on  the  Common 
Law  side  of  the  Court.  Princey  447.  This  is  too  plain  to  require 
further  comment.       . 

[2.]  The  Legislature,  whilst  conceding  jurisdiction  to  the 
Courts  of  Chancery  in  this  case,  have  said  that  the  plaintiff  shall 
not  be  driven  there,  but  may  go  into  a  Court  of  Law.  Whether 
he  will  go  into  the  one  Court  or  the  other,  th&  Legislature  has 
left  to  his  conception  of  the  sufficiency  of  his  remedy.  Where  the 
Legislature  has  placed  the  plaintiff,  there  we  also  locate  and 
leave  him. 

Let  the  judgment  be  jreversed. 
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ISo.  16. — ^Heitry  p.  Brawner,  plaiittiff  in  error,  vi.  Littleton 
P.  Sterdeyant,  executors,  &c.  defendant. 

1 1.]  The  old  Commoii  Law  nazim,  that  a  personal  right  of  action  dies  with 
.  the  person,  s^U  applies  where  a  tort  is  committed  to  a  man's  person,  feel- 
ings or  reputation,  as  for  assault,  libel,  slanderer  g^duetum  of  ki$  davghter. 

Scire  JkciaSy  to  mdke  fZTiies.  In  Troup  Superior  Court,  de- 
cided by  Judge  Hill,  at  May  Term,  1860. 

r 

The  plaintiff  commenced  his  action  for  the  seduction  of  his 
daughter,  an  ordinary,  ^^per  quod  servitiam  amisity'*  against  one 
Winston  OliYer.  Pending  the  action,  OliYer  died,  and  the  plain- 
tiff sued  out  a  scirt  Jacias  against  the  defendant,  as  his  executor, 
to  show  cause  why  he  should  not  be  made  a  party  defendant  to 
the  suit 

The  executor  showed  for  cause,  that  the  action  being  in  form, 
**er  ddictoj^  abated  on  the  death  of  the  defendant 

The  Court  below  sustained  the  showing,  and  gaYC  judgment 
of  abatement,  and  counsel  for  plaintiff  excepted. 

Hill,  for  plaintiff  in  error. 
Stephens,  for  defendant 

■ 

By  the  Court. — ^Lumpkin,  J.  delivering  tlie  opinion. 

This  was  an  action  by  the  father,  for  the  seduction  of  his 
(laughter.  Pending  the  suit,  the  defendant  died,  and  a  scire /aeias 
was  issued  against  his  executor,  to- make  him  a  party.  The  rep- 
resentatiYe  showed  for  cause,  that  it  was  a  personal  action  for  a 
ioriy  which  abated  on  the  death  of  the  party,  and  the  Court  sus- 
tained the  objection,  and  this  judgment  is  assigned  for  error. 

[1.]  We  have  struggled  hard  to  maintain  this  proceeding,  but 
find  it  impossible  to'  do  so.  The  old  Common  Law  maxim  of 
actio  perstmaliSj  notwithstanding  the  modifications  made  by  the 
Statute  of  Etkoardy  in  relation  to  personal  property,  and  \he  s^Sl 
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more  recent  Act  of  4  Williamy  respecting  real  estate,  still  applies 
where  a  iorl  is  committed  to  a  man's  person,  feelings  or  reputa- 
tion, as  for  assault,  libel,  slander  or  seduction  of  his  davghicr. 
Broom^s  Legal  Maxims^  254. 

We  must  not,  in  this  or  any-  otlier  ease,  permit  our  sympathy, 
or  anjiliing  else,  to  draw  us  off  from  the  position  so  early  taken, 
and  so  firmly  and  uniformly  adhered  to  by  this  Court,  namely : 
that  what  is  or  is  not  sound  policy,  is  a  qiiestioafor  the  Legisla- 
ture, and  not  for  the  Judiciary.  The  line  between  the*  legisla- 
tive and  judicial  power,  should  be  kept  constantly  in  \'iew  by 
both  these  departments,  and  never  invaded  or  transcended  by 
eitlier.  It  is  ourjwovince  to  expound  and  apply,  and  not  make  or 
change  the  law.  We  protest  alike  against  judge-made  law,  and 
the  exercise  of  judicial  power  by  tlie  Legislature. 


No.  16. — LovicK  P.  HoDNETT,  plaintiff  in  error,  vs.  William  V. 

Tatum,  defendant. 

[1.]  Where  a  payment  of  money  is  made  to  tlie  authorized  agent  of  the  princi- 
pal, it  is,  iu  law,  equivalent  to  a  payment  made  to  the  principal  himself. 

[2.]  The  priucipjJ cannot,  of  his  own  mere  authority,  ratify  the  acta  of  his 
agent  in  part,  iuregai:d  to  a  particular  transaction,  and  repudiate  them  as  to 
the  rest.  He  must  either  adopt  the  whole  br  none. 

\ 

•  Assumpsit,  in  Troup  Superior  Court.     Tried  before  Judge 
Hill,  May  Term,  1850. 

s 

In  May,  1844,  the  plaintiflf  in  error,  Lovick  P.  Hodnett,  gave 
his  promissoiy  note  to  the  defendant  in  error,  Wm.  V.  Tatum, 
for  seven  hundred  and  twenty-five  dollars. '  Hodnett  resided  in 
Georgia  and  Tatum  in  the  Stat^  of  Alabama. 

On  the  trial  in  the  Court  below,  it  wa3  in  evidence,  that  some 
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time  after  the  note  became  due,  to  wit :  in  May,  1844,  Tatum 
sent  one  Jeremiah  A.  Spencer,  as  his  agent,  to  Hodnett,  to  collect 
of  him  a  portion  of  the  note,  giving  Spencer  a  blank  order,  to  be 
by  him  filled  with  the  sum  tliat  Hodnett  should  pay  him,  and  the 
order  thus  filled,  to  be  left  with  Hodnett  as  a  receipt  from  Tatum. 
Spencer  received  of  Hodnett  four  hundred  dollars  in  bills  on  Ala- 
bama banks,  which  at  this  time,  were  at  a  discount,  generally, 
of  some  ten  of  twelve  per  cent,  though  receivable  at  par  in  pay- 
ment of  State  tax,  and  sometimes  received  at  par  by  merchants. 
Spencer  received  the  money  from  Hodnett. at  par,  and  filled  the 
order  accordingly.  On  the  same  day  that  Spencer,  tlie  agent, 
received  the  money  from  Hodnett,  he  paid  it  over  to  Tatum,  who 
objected  to  receiving  it  isit  par.  Spencer  then  informed  him,  that 
if  he  was  not  willing  to  receive  it  at  par,  he  should  return  it  to 
Hodnett  Tatum  refiLsed  to  return  the  money,  and  also  refused  to 
receive  it  at  par,  and  entered  it  on  the  note,  as  received  at  ten  per 
cent,  discount.     The  balance  of  the  note  had  been  paid  ofi*. 

The  discount  on  the  $400  constituted  the  subject  matter  of 
litijjation  in  the  Court  below. 

The  Court  charged  against  the  defendant,  Hodnett,  in  the 
Court  below,  and  the  Jury  returned  a  verdict  accordingly. 

The  defendant,  by  his  counsel,  moved'  for  a  new  trial  on  the 
grounds — 

1st  Because  the  Court  erred  in  not  charging  the  Jury,  that  if 
Spencer  received  the  money  on  Alabama  banks,  as  agent  for 
plaintifT,  without  objections,  and  receipted  Hodnett,  or  filled  out 
the  order  at  par  value,  that  plaintiff  was  bound  by  such  act  of  his 
agent 

2d.  Because  the  Cou'1;  erred  iii  charging  the  Jury,  that  plaintiff 
had  a  right  to  receive  the  money  of  his  agent  and  retain  it  at  the" 
customary  discount,  without  offering  to  return  it  to  defendant^ 
or  giving  him  notice  of  his  unwillingness  to  receive  it  at  par 
value. 

3d.  Because  the  Court  erred  in  charging  the  Jury,  that  plaintiff, 
if^he  objected  to  receiving  the  money  at  par,  was  not  bound  to 
retiim  it  to  defendant 
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4th.  Because  the  verdict  of  the  Juiy  was  contrary  to  fhe  evi- 
dence. 

The  Court  overruled  the  motion  for  a  new  trial  on  all  the 
grounds  taken,  and  counsel  for  defendant  excepted. 

Hill  and  Wilkes,  for  plaintiff  in  error. 

Stephens,  for  defendant. . 

By  the  Court. — ^W-^rner,  J.  delivering  the  opinion. 

[1.]  The  only  question  in  this  case  is,  whether  Tatum  was 
bound  by  the  act  of  his  agent,  Spencer,  in  receiving  the  Alaba-r 
ma  money  at  par  value.  The  money  was  received  by  Spencer^ 
the  special  agent  of  Tatum,  from  Hodnett,  at  its  par  value,  and 
by  Spencer  paid  over  to  Tatum,  with  a  knowledge  that  it  was  so 
received  from  Hodnett. 

Spencer  was  the  agent  of  Tatum,  to  receive  the  payment  of 
the  money  due  on  Hodnett's  note,  and  he  received  four  hundred 
dollars  in  Alabama  money,  trnthauiohjedionj  which,  according  to 
the  written  order  given  by  Tatum  to  Hodnett,  requesting  him 
to  pay  the  money  to  Spencer  his  agent,  was  to  bie  credited  on 
his,  (Hodnett's)  note.  .  j 

The  payment  ^o  Spencer,  the  agent  of  Tatum,  by  Hodnett, 
was,  in  law,  equivalent  to  the  payment  of  the  money  by  Hodnett  to  - 
Tatum  himself.  The  payment  to  the  authorized  agent  of  Tatum, 
was,  in  law,  a  payment  to  him.  Story^s  ^encyy  126.  2  Kents 
Com.  629.  Besides,  the  money  was  pjud  by  Spencer  to  Tatum, 
who  received  it,  knowing  it  was  received  from  Hodnett  at  par 
value,  and  of  his  own  mere  authority,  credited  o;i  the  note  at  ten 
per  cent,  discount. . 

[2.]  The  principal  cannot,  of  his  own  mere  authority,  ratify 
the  transaction  of  his  agent  in  part,  and  repudiate  it  as  to  th^ 
rest;  he  must  either  adop^die  whole,  or  none.  Story* s  ^encyy 
245,  §260.,  If  he  did  not  intend  to  ratify  the  act  of  his  agent  in 
receiving  the  Alabama  money,  he  ought  to  have  returned  it  \rith- 
in  a  reasonable  time,  and  not  have  retained  it  upon  his  own  arbi' 
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inry  terms.  Whiea  a  principal,  vnth  a  knowledge  of  all  the  facts, 
adopts  the  acts  of  his  agent,  he  cannot  aiterwards  impeach  his 
conduct  Cmrmslf  Lord  vs.  Bkukerj  12  Johru  Rep.  306.  We 
are  of  the  €>pimon  that  die  principal  was  bound  by  the  act  of  his 
agent,  ih  receiving  the  money  in  this  case,  and  especially  is  he 
so  bound,  after  receiving  the  money  from  his  agent  and  retain- 
ingit 
Let  the  judgment  of  the  Court  below  be  reversed. 


\ 
I 


No.  17. — ^Babvabd  Brady,  plaintiff  in  error,  vs.  Thomas  Davis, 

jailor,  defendant 

[1.]  a  warrant  to  arrest  a  person  accnsed  of  crime,  h^fbr*  indictment,  nrait 
specify  the  offence  and  the  anthority  ander  which  it  is  issued— the  person  who 
is  to  execute  it  and  the  person  to  be  arrested;  and  the  warrant  of  comn^t* 
meat  must  describe  the  offence  phdnly  and  fully,  and  the  time  and  place  of 
its  commission. 

[2.]  A  bench  warrant  and  a  warrant  of  commitment,  qfUr  mdictBHentj  kn  suf- 
ficient, if  they  recite  the  fact  of  indictment  and  describe  the  offence  gene 
nily. 

Motion  to  discharge  on  ^t  of  habeas  corpus.  Decided  by 
Judge  Hill,  at  Chambers,  June  5th,  1860. 

The  plaintiff  in  error,  being  confined  in  prison  in  Troup  Coun- 
tfj  sued  out  a  vmt  of  habeas  corpus^  and  on  tbe  hearing,  the  jail- 
or diowed,  as  authority  for  his  detention,  a  bench  warrant  and  the 
mitdmus  of  the  magistrate,  and  further  stated^  in  his  return,  that 
the  offisnce  with  which  piisonier  was  charged,  was  '^  peddling 
^out  a  license.''  Both  the  warrant  and  mittimus  stated  the 
offence  simply  as  a  misdemeanor,  founded  on  the  special  present- 
ment of  the  Grand  Jury  of  Troup  County.  Neither  stated  the 
particular  misdemeanor^  or  the  time  and  place  when  and  where 
committedi       .  • 

vox  XT  JO 
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Tbe  piamtiff  in  error,  by  his  counsel,  moved  for  a  disdiaige 
on  two  grounds — 

Ist  Because  it  zffpeaied  diat  die  prosecution  was  not  in  ac- 
cor&mce  widithat  foi6on  of  the  Statute  prescribing  the  mediod 
of  proceeding  in  such  cases — diere  being  no  affidaiit  as  required 
hj  such  Statute. 

2d«  Because  neither  the  crime  of  which  die  [»isoner  was  ac- 
cused, nor  the  time  and  place  when  ahd  where  such  crime  was 
committed,  were  plainly  and  cleariy  set  forth  in  either  the  war- 
rant of  arrest  or  the  mittimus,  and  the  arrest  and  imprisonment  of 
the  prisoner  was  illegal. 

The  Court  orerruled  the  motion,  and  ordered  die  prisoner  to  be 
recommitted,  on  failure  to  give  bond  and  security,  in  the  penalty 
of$400 

To  which  decision,  counsel  for  the  defendant  excepted,  and  as- 
signed error. 

Hill,  for  plaintiff  in  error. 

* 

Stephens,  for  defendant 

By  the  CouH, — ^Nisbet,  J.  delivering  the  opinion. 

It  does  not  appear,  as  claimed  by  counsel  for  the  plaintiff  in  er- 
ror, that  the  prosecution,  in  this  case,  was  instituted  under  the 
Act  of  1824.  If  it  did,  it  would  be  still  a  matter  of  doubt, 
whether  a  person  is  not  liable  to  presentment  for  the  offence  cre- 
ated by  that  Act.  It  is  not  >¥Oith  while,  however,  to  discuss  diat 
questipn,  because  the  Act  of  1846  creates  the  offence  with  which 
die  plaintiff  in  error  is  charged,  to  wit:  peddling  wifliout  a  li- 
cense. That  Act  makes  such  peddling  a  misdemeanor^  and  pr6> 
scribes  no  form  of  procedure.  The  Grand  Jury  may,  theriefbre, 
present  for  that  offence.  The  first  ground  of  eiror  is  not  sus- 
tainable,   ^ds  of  1845,  page  36. 

Nor  do  we  think  die  second  ground  well  founded.  The  ob- 
jection to  the  warrant  is,  that  it  does  not  pbiidy  and  deadlj  set 
feiih  the  ofience,  and  the  time  and  place  when  and  y/ibien  it  was 


*  • 
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committed.  The  same  objection  is  made  to  the  mittimus.  This 
was  a  biiench  warranty  issued  by  the  Circuit  Judge.  It  is  founded 
on  a  special  pmtnbmrd  of  the  Grand  Jury  of  Troup  County.  It 
recites  diat  die  {rfaintiff  in  error  was  presented  at  the  May  Term, 
1850,  for  the  offence  of  a  misdemeanor.  The  mittimus  recites 
die  Ame  &cts  following  die  warrant 

[1.]  A  warrant  issued  before  indictment  must  specify  the  of- 
ioice  charged — the  authority  under  which  it  issues — ^the  person 
who  is  to  execute  it,  and  the  person  to  be  arrested.  1  -Bundl 
m  OnmtSj  618.  And  it  is  necessary  that  the  mittimus  or  war- 
mnt  of  commitment  set  forth  the  particular  species  of  crime  al- 
leged ag^nst  a  party  with  oomoement  certmniy.  This,  for  seve- 
ral reasons,  but  chiefly,  diat  if  the  party  be  brought  up  for  dis- 
charge or  bail  on  habeas  anjmSy  the  Court  may  be  enabled  to 
judge  Aether  or  not  he  be  guilty  of  die  offence  charged.  11 
Sbra.  3P4,  318.  2  WUs.  158.  Oro.  Jac.  81,  %  Hawk.  b.  2, 
c  16,  §16.  1  Hale,  hsi.  2  Ml,  122.  2  Bid.  62.  14  East. 
70,  %  '3.  1  CSUtfy'f  Or.  Law;  90.  Our  own  Statute  requires 
diatthe  offence,  and  time  and  place  of  committing  it,  shall  be 
pbmfy  and  c{easi{y  set  forth  in  the  warrant  of  commitment  JVmee, 
616.   '  Such  is  the  law  as  to  warrants  be/bre  indictment 

[2.]  But  these  warrants  are  ajier  presentment  or  indictment ;  they 
stand  upon  different  ground.    If  the  accused^  after  indictment,  is 
in  Court  or  in  custody,  as  soon  as  convenience  admits,  he  is  ajr- 
niigned  and  put  upon  his  trial ;  if  not,prDoec9  must  issue  to  bring 
Urn  into  Court    It  is  so  called,  because  it  proceeds  or  issues 
foith,  in  order  io  biing  the  defendant  into  Court  to  answer,  and 
signifies  the  writs  or  judicial  means  by  which  he  is  brought  in; 
and  that  proceeding,  which,  be/bre  indictment,  is  called  a  war- 
not,  is,  igfiar  tiie  indictment  found,  called  process.    Its  object  is 
.  amply  to  bring  the  accused  into  Courts  and  wHen  so  brought 
in,  he  is  retained  by  bail  or  commitment.    Every  Court  which^ 
by  law,  can  hear  and  determine  offences,  can  issue  process  to 
bring  the  accused  ih  to  answer.    At  Common  Law,  in  cases  of 
nusdemeanors,  die  bench  warrant  could  issue  to  bring  the  accus- 
ed in  dnnng'tfae  assizes,  and  after  the  sessions,  upon  the  ajqpli;- 
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cation  of  the  prosecutor,  the  clerk  was  bound  to  grant  a  certifi- 
cate of  the  indictment  having  been  found,  upon  which  any  Judge 
of  the  long's  Bench,  or  Justice  of  the  Peace  of  Ihe  County, 
would  grant  a  warrant  By  Statute  of  48  Geo.  IIL  the  power  to 
issue  the  warrant  is  extended  to  all  offences  under  the  grade  of 
treason  and  felony.  Our  Superior  Courts,  having  jurisdiction  to 
hear  and  determine  in  criminal  cai^es,.  upon  Common  Law  prin- 
ciples, and  by  statute,  may,  after  indictment,  issue  the  process 
called  a  bench  warrant,  to  bring  the  defendant  into  Court  1 
CkiUy^  276,  280.  The  warrant,  in  this  instance,  and  the  mitti- 
mus, do  not  recite  that  an  indictment  has  been  found ;  but  that 
does  not  vary  the  principles  which  apply  to  this  case.*  Hey  re- 
cite that  the  Grand  Jury  did,  at  the  term  of  the  Court  designated, 
find  a  special  presentment  against  the  plaintiff^in  error,  for  a  mis- 
demeanor. This  presentment  differs  firom  an  indictment  only, 
in  its  being,  in  the  first  instance,  taken  by  the  Grand  Jury.  It 
is  in  the  nature  l»f  instructions  for  the  indictment,  and  when  de- 
livered into  Court,  it  is  the  duty,  of  the  State's  officer  to  make 
out  an  indictment  thereon,  to  which,  without  further  inquiiy  by 
the  Grand  Jury,  th^  accused  must  answer.  1  CkiUifs  C.  L.  134. 
It  is  equivalent  to  an  indictment  for  the  purpose  of  bringing  the 
accused  into  Court  The  law  presutnes  that  the  •  State's  officer 
has  done  his  duty,  and  that  the  indictment  lias  followed  the 
presentihent  The  process  is  based,  in  all  such  cases,  upon 
the  presentnleAt  That  must  be  as  full  as  the  indictment  it- 
self, for  the  defendant. cannot  be  indicted  but  according  to  the 
presentment.  By  the  presentment,  as  by  the  finding  of  a  true 
bill  in  other  cases,  the  defendant  is  already  found,  probaUyy  guil- 
ty. Now,  the  presentment  being  in  Court,  upon  t/uUj  the  Court, 
cognizant  of  its  ovm  records  and  files,  can  issue  the  {urocess  to 
bring  the  accused  to  trial.  .  Considerii^,  then,  the  groimd  upon  . 
which,  and  Ihe  object  for  which  it  issues,  it  is  alone  necessary 
that  the  process  should  recite  the  presentment  and  the  taime  jf«n- 
eraUy.  The  specifications  as  ^  time  and  place,  and  the  descrip- 
tion of  the  offence,  is  in  the  presentment  and-mdictment ;  or  if 
not,  tlie  defendant  cannot  be  convicted.    And  if  the  defendant 
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is  committed^  the  warrant  of  commitment  need  only  follo\e  the 
bench  warrant. 
Let  the  judgment  be  affirmed. 


No.  18. — ^Hen&y  Jackson,  plaintiff  in  error,  t?^.' Benjamin  H. 

Gbay  and  another,  defendants. 

LI.]  Wbere  G  obtained  the  legal  title  to  land,  as  iecurity  for  the  money  ad- 
Tanced  by  him  to  B,  the  vendor^  for  J,  tho  vrnd^e^  promising  to  re<onvey  the 
nme  to  J^  on  tho  repayment  of  the  -sum  so  advanced,  with  20  per  cent,  in- 
terest, bat  fraudulently  sold  the  land  to  another,  who  bought  with  notice : 
HdJL,  thatiMider  such  circumstances,  a  Court  of  Equity  would  adjudge  the 
defendants  tmaUf  for  the  party  defrauded,  and  decrte  a  specific  perform- 
-ance  of  the  contract,  or  pecuniary  compensation  fur  the  property. 

In  Equity.  Decided  by  Judge  Stahk,  May  Term,  1850,  of 
Houston  Superior  Court. 

This  was  a  bill  filed  to  compel  specific  performance. 

The' bill  aUeges  that  the  complainant,  Henry  Jackson,  was  the 
owner,  in  fee  siiople,  of  lot  of  land  No.  165,  in  the  5th  district  of 
Houston  County ;  that  in  the  year  1^43,  Alger,  as  Constable, 
levied  on  said  lot  of  land,  by  virtue  of  ^.  fas.  issued  from  a  Jus- 
tice's  Court-there  being  personal  property  in  the  possession  of 
complainant,  more  than  sufficient  to  have  satisfied  said  fi.  fas. 
In  the  month  of  May,  1843,  the  land  was  sold  at  public  outciy, 
by  the  Sheriff  of  Houston  County,  when  Charles  H.  Rice  was 
the  hi^est  biddei*,  and  the  same  was  knocked  off  to  him..  Rice 
took  no  titles  firom  the  Sheriff,  and  allowed  the  complainant  to 
remain  in  possession  of  the  land,  under  a  parol  contract  to  the 
effect,  that  if,  in  three  weeks  from  the  time  the  land  was  sold  by 
the  Sherifif,  complamant  would  pay  to  Rice  the  sum  of  $450, 
Bice  was  to  relinquish  all  claim  to  the  same  to  the  com]^\am<as^ 
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The  bill. charges,  that  complainant  applied  to  Benjamin  H. 
Gray,  who  was  at  the  time  a  money  lender,  and  proposed  to 
him  to  advance  the  money  to  Rice,  as  a  loan  to  complaiaant,  who 
should  remain  ^i  possession  gf  the  land,  while  Gray  was  to  take 
titles  to  the  h&d  from  the  Sheriff,  as  security  for  liie  money  so 
advanced,  n^Udi  ^fvere  to  be  re-conveyed  to  complainant,  provid- 
ed complaintilrpttid  to  Gray  $480  by  the  1st  day  of  Jan\]iary, 
1844 

The  bill  alleged,  that  Rice  abated  fifty  dollars  firom  the  origin- 
al amount  proposed  to  be  taken  for  the  benefit  of  complainant ; 
that  the  contract  with  Gray,  owing  to  the  confidence  reposed  in 
him  by  complainant,  was  not  reduced  to  writing )  that  Gray  jhto- 
cured  a  deed  to  be  executed  to  him  firom  the  Sheriff,  without  any 
condition,  and  failed  to  give  to  complainant  any  defeasance  or 
counter  deed — all  with  a  view  to  defirauding  complainant 

The  bill  charges  that  within  the  ti^le  specified,  to  wit :  on  Ae 
1st  day  of  December,  1843,. complainant  tendered  or  offered  to 
pay  to  Gray  the  sum  of  four  hundred  dollars,  with  interest  tfaeie- 
on,  at  and  after  the  rate  of  20  per  cent,  per  annum^  which  he  re- 
fused to  receive. 

The  bill  charges,  that  on  the  10th  day  of  October^  1843,  while 
complainant  was  still  in  possession  of  said  land,  by  virtue  of  his 
contract  with  Gray,  the  latter  sold  said  land  to  Isaac  A^ger,  for 
the  siun  of  seven  hundred  dollars — ^the  said  Alger  purchasing  widi 
a  ftill  knowledge  of  the  agreement  existing  between  con^lain- 
ant  and  Gray. 

Complainant  offered,  in  his  bill,  to  pay  to  Gray  the  amount 
of  money  agreed  to  be*  paid  him  for  the  land,  and  charged  con- 
federacy between  Gray  and  Alger,  to  defiraud  him  out  of  the 
land.  • 

To  this  bill,  an  amendment  was  subsequendy  fil^d,  which  al- 
leged that  although  Rice,  on  the  dayiof  Sheriff's  sale,  was  the 
highest  bidder,  yet  no  money  was  ever  paid,  by  him,  in  compli- 
ance with  such  bid,  and  tihat  no  note  or  memorandum  was  ever 
made  of  the  sale  or  bid. 

By  their  answer,  the  defendants  admitted  the  purchase,  fay 
Rice,  of  the  land,  at  Sheiiff'»  sale,  but  denied  any  kna^ii^edge  4Bf 
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I  eontract  between  Rice  and  the  complainant,  as  charged  in  the 
ML  The  answeralso  denied aU the  obligations iit  the biB,  asto 
Graj's  advancing  the  money  to  Rice  for  the  land,  ibr  the  benefit 
of  complainant,  or  as  a  loan  to  him. 

In  their  answer  to  die  amended  bill,  which  CMM  U|  during  the 
temr  of  the  Court  "at  which  the  cause  was  tiif^  %$  defendants 
I^eaded  die  Statute  of  firiiuds. 

On  the  trial,  counsel  for  complainant  moved  to  strike  said  plea, 
on  two  grounds — 

Ist  Because  said  [dea  was  filed  too  late. 

2d.  Because  the  plea  was  not  set  up  in  bar  of  die  relief  pray- 
ed for  by  the  original  bill,  but  was  embodied  in  die  answer  to  the 
amended  bilL  *^ 

Tlie  Court  proposed  to  allow  the  complainant  to  continue  the 
cause  on  the  ground  of  surprise,  which  was  defined,  and  the 
ebjecdons  to  the  plea  were  overruled.  To  uriiich  counsel  for 
comjdainant  excepted. 

Tlie  bill  and  answer  having  beenread  to  the  Jury,  counsel  for 
d^endant  moved  to  dismiss  the  bill  for  want  of  equity,  which 
motion  was  sustained  by  the  Court,  and  ccmiplainant  excepted. 

KoTG,  Hall  and  Rogers,  for  phuntiff  in  error. 

Wamjkdx  and  Scabbobough,  for  defendants. 

Bjf  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  Should  the  complainant's  bill  have  been  dismissed  for 
^ant  of  equity?  What  are  the  facts  in  this  case  ?  Henry  Jack- 
80a,  die  complainant,  was  the  owner  of  lot  No.  165,  in  the  5th 
diftrict  c^  Houston  County.  One  Heluy  Feagan,  having  some 
Justices'  Court  ^.  jfi».  against  Jackson,  caused  them  to  be  lev- 
ied by  Isaac  Alger,  a  Constable,  on  the  lot  of  Ismd  which  was 
soldby  die  l^eriff,  on  die  first  Tuesday  in  May,  1843;  and 
Chsifes  H.  lUce,  being  the  hi^iest  bidder,  die  same  was  knocked 
off  to  him  at  the  sum  of  $230.  No  money  was  paid  at  the  time. 
Subseqiiail  to  die  sale,  an  agreement  was  entered  into  \>rtweea 
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Rice  and  Jackson,  by  which  the  latter  was  to  retain  the  proper- 
ty, provided' he  would  pay  Rice  $450  in  three-  weeks ;  -and  by 
idrtue  of  this  arrangement,  Jackson  remained  in  possesion  of  die 
premises.  Not  having  the  money  himself,  Jackson  applied  to 
Benjamin  H.  Qray,  a  cash  capitaUst  and  money  lender,  who 
agreed  to  advance  the  $450  to  Rice  for  Jackson,  jn^vided  he 
would  refund  the  amount,  with  20  per  cent  interest,  oner  before 
the  1st  of  January,  1844,  and  Gray  was  to  take  a*  deed  to  him- 
self, as  security  for  the  loan.  Gray  paid  the  purchase  money  to 
Rice — Rice  deducting  $50  Jrom'  the  pricBj  through  kindntts  to 
JacksoTij  aiid  a  Sheriflf 's  deed  was  made  to  Gray.  The  bill  chais- 
es that  Gray  had  nothing  to  do  in  making  the  conrtact,  but  'acted 
solely  as  the  friend  and  trustee  of  Jackson  in  paying  the  money. 
Within  the  time  specified,  to  wit:  on  the  .first  of  December  en- 
suing, Jackson  tendered  to  Gray  principal  and  Isewfiil  interest 
and  usury,  and  demanded  titles.  But  Gray,  in  the  month  of  Oc- 
tober preceding,  sold  the  land  to  Isaac  Alger,  the  Constable,  for 
$700,  who  ejected  Jackiton  firom  the  premises.  The  UD  /charges 
that  Alger  had  notice  of  all  the  equities  between  the  parties(,  and 
that  the  land  is  worthr$1000;  and  it  seeks  to  cancel  &e  deed 
firom  Gray  to  Alger,  and  to  have  a  convejrance  executed  to  the 
complainant,  or  to  have  the  value  of  the  land  paid  the  complain- 
ant, together  with  the  rents,  issues  and  profits  which  have  ac^ 
crued  since  his  eviction.  Is  this  contract  void  by  the  Statute  of 
firauds? 

Most  clearly  not.  Th^  parol  agreement  has  been  so  far  per- 
formed, that  a  Court  of  Equity  will  compel  its  execution.  The 
price  paid  to  Rice  for  the  land,  was  l)ie' money  of  Jackson*  He 
borrowed  it  of  Gray  for  that  purpose,  giving  him  twenty  per  cent 
on  the  loan,  and  a  deed  to  the  land,  as  security  for  its  re-pay- 
ment at  a  time  designated.  Re-payment  was  tendered  widiin 
the  time  stipulated.  Gray  then  held  the  title  as  trustee  for  Jack- 
son. 

But  again,  Jackson's  possession  was  neither  vmmgful  nor 
independent  of  the  contract  with  Rice,  but  under  and  by  viitiie 
of  that  contract  It  viras  not  by  virtue  of  his  original  ownership 
or  tenancy,' but  solely  and  exdusively  under  and  by  viitiie  of 
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the  subsequent  agreement  between  Rice  and  himself.  Under 
the  &LCta  alleged  in  this  bill,  could  Rice,  before  payment,  or 
Gray,  afterwards,  have  treated  Jackson  as  a  trespasser,  had  he 
gone  into  possession  under  this  cohtract  ?  Certainly,  if  this 
parol  contract  is  to  be  deemed  a  nuUity..  And  yet,  if  it  can  be 
established  fay  clear  and  competent  proof^  a  specific  perform- 
ance will  undoubtedly  be  'decreed,  as  upon  every  principle  of  jus- 
tice it  should  be. 

Cameron  vs.  Wordy  (8  Geo.  Rep.  245,)  was  a  weaker  case  than 
this ;  arid  yet  this  Court,  veiy  properly  holding  that  the  Statute 
was  enacted  to  prevent  fraud,  and  not  to  pmded  it,  determined  that 
the  bill  made  a  proper  case  for  Equity  jurisdiction,  and  that  the 
defendants  who  had  there,  as  here,  obtained  the  title  as  securi- 
ty for  the  money  advanced  by  them  for  the  complainant,  should 
be  held  as  trustees  for  the  party  defrauded,  and  should  not  be  al- 
lowed to  shelter  themselves  under  the  Statute. 

And  I  would  take  occasion  to  remark,  that  while  we  renounce 
all  claim  io  a  latitude  of  jurisdiction  in  such  cases,  and  do  not 
feel  at  liberty  to  depart  from  the  settled  course  of  adjudications 
.  upon  the  Statute  of  frauds,  yet,  that  under  our  Special  Jury  sys- 
tem, so  far  from  construing  the  Statute  stridly^  we  are  rather  in- 
clined to  give  a  liberal  construction  to  the  exceptions  which  have 
l)een  established  to  withdraw  cases  from  its  operation,  believing, 
as  we  do,  that  in  this  way  we  shall  best  subserve  the  purposes 
of  justice  and  honesty.* 

And  taking  this  view  of  the  main  question,  it  becomes  lume- 
cessaiy  to  decide  any  other  made  in  the  record 
Let  the  judgment  be  reversed. 
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No.  19.-t-Alfked  Wellbobn,  plaintiff  in  error,  vs.  Robert  Bon- 
neb,  defendant  in  error. 

[1.1  Where  B  obtained  a  judgment  against  W  for  $1200,  and  sabsequeDtly 
thereto,  W  purchased  two  jadgments  against  B  for  the  sudi  of  $1384,  and 
took  a  written  assignment  thereof,  and  filed  his  bill  to  have  the  latter  judg- 
ments set  off  against  the  former,  ^  a  satisfaction  of  the  same :  HeU,  that 
according  to  the  provisions  of  the  Judiciary  Act  of  1799,  it  should  t^firm^ 
iwdy  appear,  that  there  were  no  other  judgment  lieni  upon  the  defendant's 

.  property,  before  a  Court  of  Equity  would  interfere  and  decree  satisfaction 
of  a  particular  judgment  out  of  the  defendant's  property,  and  that,  accord- 
ing to  the  &ct8  stated  iif  the  complainant's  bill,  he  had  an  ample  and  ade- 
quate remedy  at  law,  to  obtain  satisfaction  of  his  judgments  out  of  the  prop- 
erty of  the  defendant. 

Application  for  an  injunction  to  Judge  Hill.  Refused  at 
Chambers,  June  29th,  1860. 

The  bill  alleged  that  Robert  Bonner,  thp  defendant,  at  the 
February  Term,  1860,  of  Merriwether  Superior  Court,  recovered 
a  judgment  against  the  complainant,  for  the  sum  of  twelve  hun- 
dred dollars  damages,  whereon  an  execution  had  been  issued, 
which  was  then  in  the  hands  of  the  Sheriff,  to  be  enforced  by 
levy  and  sale. 

The  bill  further  alleged,  that  on  26th  day  of  March,  1850,  the 
complainant,  in  good  faith,  and  for  i  valuable  consideration,  pur- 
chased from  the  surviving  partners,  in  the  firm  of  Millers,  Rip- 
ley &  Co.  two  executions  against  the  defendant  and  one  Seymour 
R.  Bonner,  amounting  in  the  aggregate,  at  the  date  of  the  judg- 
ments, to  the  sum  of  thirteen  hundred  and  eighty-four  dollers,  and 
which  were  transferred  to  the  complainant  by  written  assign- 
ments. Upon  each  of  these  executions,  there  were  returns  of 
"  no  property,"  by  the  proper  officer ;  that  Seymour  R.  Bonner, 
one  of  the  defendants,  is  beyond  the  jurisdiction  of  the  State,  and 
insolvent. 

The  bill  further  alleged,  that  complainant,  by  his  counsel,  had 
proposed  to  the  defendant  to  set  off  the  executions  which  he  held 
against  defendant  and  Seymour  R  Bonner,  against  the  execu- 
tion in  favor  of  the  defendant  against  complainant,  then  in  the 
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knd^  of  tbe  Sheriff;  that  this  proposition  was  rejected,  and  as  a 
pretence,  the  bill  alleges,  that  the  defendant  stated  that  his  coun- 
sel had  a  claim  upon  the  amount  of  his  recovery  against  the 
complainant  for  their  professional  charges,  in  prosecuting  the 
suit  upon  i^diich  said  judgment  was  founded. 
,  The  bill  further  alleges,  that  complainant  purchased  the  exe* 
cution  firom  Idillers,  Ripley  &  Co.  without  any  notice  of  any  such 
claim  on  the  part  of  Bonner's  counsel. 

The  bill  prays  that  the  executions  may  be  set  off  against  each 
other,  and  that  defendant  may  be  restrained  from  assigning  or 
fiirtbte  prosecuting  his  execution  against  the  complainant 

Judge  I£ll  refused  his  sanction  to  the  injunction,  and  counsel 
for  complainant  excepted. 

SLAvaarsR  and  Rdsseix,  for  plaintiff  in  em>r. 

W.  DouoHEBTT,  for  defendant  in  error. 

>     ■         . 

Bjf  the  Qnat — ^Wabnxr,  J.  delivering  the  opinion. 

[1.]  The  assignee  of  the  judgments  occupieis  precisely  the 
same  position,  as  to  all  his  legal  rights,  as  did  the  original  plain- 
tifi  against  the  property  of  the  defendant,  and  has  the  same 
ri^t  to  collect  the  same  for  his  own  use  and  benefit,  in  as  fuU 
and  ample  a  manner  as  the  original  plaintiffs  could  have  done,  if 
no  mch  transfer  or  assignment  had  been  made.  iVtnce,  466. 
That  judgm^its  may  be  set  off,  both  at  Law  and  in  Equity,  is 
admitted ;  but  the  latter  Court  has  no  jurisdiction,  when,  from 
dte  £acts  of  the  case,  the  complainant  has  an  ample  and  adequate 
lemedy  in  the  Common  Law  Courts. 

In  this  case,  it  appears  from  the  jecord,  that  complainant  was 
not  the  owner  of  the  judgipents  against  Bonner,  until  q/Ur  the 
reodilion  of  the  judgment  in  favor  of  Bonner  against  him.  The 
judgment  in  frivor  of  Bonner  against  Wellborn,  the  complainant, 
^na  rendered  in  February,  1850.  In  the  month  of  March  there- 
.  after,  Qie  coihplainant  purchased  and  obtained  an  assignment  of 
the  judgments  against  Bonner.    At  law,  both  parties  were  en&- 
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tied  to  the  process  of  execution,  to  enforce  the  payment  of  their 
respective  judgments.  The  complainant,  who  is  the  assignee  of 
the  judgments  against  Bonner,  asks  the  interference  of  a  Court 
of  Equity  to  restrain  the  collection  of  Bonner's  judgment  against 
him,  ind  that  the  judgments  which  he  holds  against  Bonner  may 
be  set  off,  and  operate  as  a  satisfaction  of  the  judgment  obtained 
by  Bonner  against  him.  Each  party  holds  a  judgment  against 
the  other  at  this  time,  but  there  was  no  mutual  indebtedness  be- 
tween the  parties  at  the  time  of  the  rendition  of  the  judgmerd  in 
favor  of  Bonner  against  Wellborn.  Wellborn,  as  the  assignee  of 
Millers,  Ripley  &  Co.  has  the  same  right  to  collect  the  judgment 
and  execution  assigned  to  him,  for  his  own  use  and  benefit,  in  as 
ample  a  manner  as  the  original  plaintiffs  could  have  done. 

According  to  the  Judiciary  Act  of  1799,  all  the  property  of 
the  defendant  i&  bouhd'by  the  judgment  from  the  date  thereof. 
Prince^  426»  Bonner  sues  out  his  execution  against  Wellborn, 
and  the  Sheriff  collects  the  money ;  the  money  is  in  the  custody 
of  the  law ;  the  money  is  the  property  of  Bonner,  and  subject  to 
the  payment  of  his  debts.  What  is  to  hinder  Millers,  Ripley  & 
Co.  from  placing  their  judgments  in  the  hands  of  the  Sheriff, 
vdth  notice  to  retain  the  money  until  the  next  term  of  the  Cdurt, 
and  then,  for  the  money  to  be  distributed  according  to  the  re- 
spective liens  upon  it,  created  by  law?  The  com'plainant, 
who  is  the  assignee  of  Millers,  Ripley  &  Co.  has  precisely  the 
^ame  right ;  and  then,  all  the  liens  created  by  law  will  be  con- 
sidered and  adjudicated  accordingly.  But  suppose  a  Court  of 
.  Equity  should  interfere  in  favor  of  the  complainant,  who  is  a  pur- 
chaser of  a  judgment  lien  upon  the  defendant's  property,  subse- 
quent to  the  rendition  of  the  defendant's  judgment  against  him, 
and  decree  a  set  off  or  a  satisfaction  of  the  defendant's  judgment, 
with  the  judgment  so  purchased  by  the  complainant,  it  will  be 
perceived,  that  if  this  is  allowed  to  be  done,  2l  jumor  judgment 
might  be  purchased,  and  satisfaction  had  thereof  out  of  the  de- 
fendant's property,  to  the  exdusion  of  other  judgment  creditors, 
who  might  have  a  prior  lien  upon  the  property  of  the  defendant, 
and  thereby  defeat  the  provisions  of  the  Judiciaiy  Act  of  1799. 
It  is  true,  it  does  not  appear  on  the  face  of  this  record,  that  there 


DECATUR,  AUGUST  TERM,  1850.      85 

Wellborn  vs.  Bonner. 

are  any  older  judgment  liens  against  Bonner  than  the  one  sought 
to  be  set  off;  but  in  our  judgment,  it  ought,  at  least,  to  be  made 
afirmatwdy  to  appear,  that  there  are  no  other  liens  of  older  date 
upon  the  defendant's  property,  before  a  Court  of  Equity  should 
interfere,  to  appropriate  the  defendant's  property,  in  satisfaction 
of  ^  particular  judgment^  in  view  of  the  special  provisions  of  our 
Judiciary  Act  of  1799.  The  sole  object  of  the  complainant's  bill 
is,  to  have  two  judgments,  which  he  has  purchased  from  the 
original  plaintiffs,  satisfied  out  of  the  property  of  the  defendant, 
Bonner,  which  the  latter  is  entitled,  by  law,  to  receive  from  the 
complainant  Now,  whether  this  satisfaction  is  to  be  obtained 
under  the  name  of  a  set  off^  or  by  any  other  name,  the  effect  is 
the  same ;  it  is  to  extinguish  Bonner's  judgment  against  Wellborn 
with  the  two  judgments  which  the  cfomplainant  has  purchased 
since  the  rendition  of  that  judgment  against  him  in  fiavor  of  Bon- 
ner. Wellbom's  two  judgments,  which  he  holds  as  assignee,  are 
to  be  satisfied  out  of  the  defendant's  property,  without  it  being 
made  fjffirmatively  to  appear  to  the  Court  that  t^ere  are  no  other 
hens  created  by  law  which  would  be  entitled  to  satisfaction.  Be- 
fore a  Court  of  Equity  should  interfere,  under  our  law,  to  decree 
the  satisfadian  of  a  particular  judgment  out  of  the  property  or  ef- 
fects of  a  defendant,  by  way  of  set  off,  or  otherwise,  according  to 
the  facts  as  made  in  this  case,  it  should  clearly  be  made  to  ap- 
pear that  there  is  no  other  judgment  /i«n  which  can  claim  priori- 
ty of  payment  and  satisfaction.  Believing,  as  we  do,  that  the 
complainant  has  an'  ample  and  adequate  remedy  at  law,  to  ob- 
tain satbiaction  of  his  judgment,  according  to  the  case  made  by 
hitf  bill,  we  affirm  the  judgment  of  the  Court  below. 
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No.  20. — Carleton  Wellborn  and  Jakes  Duncan,  plaintiff  in 
error,  vs.  Thomas  Williams  et  al.  defendants. 

[1.]  The  lien  of  the  vendor  for  the  purchase  money  will  not  i>e  enforced  in 
favor  of  the  assignuo  of  the  notes  given  therefor. 

In  Equity,  in  Houston  Superior  Court  Decided  by  Judge 
Stark,  April  Term,  1850. 

This  was  a  bill  filed  by  the  complainants,  to  enforce  a  vendor's 
lien. 

.  The  bill  alleges,  that  in  the  year  1838,  one  John  Martin  sold  to 
X  and  S.  Williams  a  lot  of  land  in  the  County  of  Houston,  who 
executed  to  the  said  Martin  their  two  promissory  notes  for  seven 
hundred  dollars  each,  as  a  part  of  the  purchase  price  therefor. 
One  of  the  notes  was  made  payable  on  the  26th  day  of  Decem- 
ber, 1838  ;  the  other,  twelve  montfis  thereafter.  Martin  subse- 
quently obtained  judgment  against  T.  and  S.  Williams  on  the 
first  of  said  notes,  upon  which  execution  issued. 

The  bill  alleges  that  afterwards,  for  a  a  valuable  considera- 
tion, Martin  assigned  and  transferred  to  complainants  &e  said 
judgment  and  execution,  and  also  transferred  to  them  the  other 
note,  on  which  they  afterwards  obtained  judgment ;  that  the 
execution  in  favor  of  Martin  had  been  levied  upon  the  land. 

The  bill  alleges  that  T.  &  S.  WiUiams,  in  a  short  time  after 
the  sale  of  said  land,  became  insolvent,  and  have  ever  since 
been  unable  to  pay  their  debts.  The  bill  ftirdier  alleges,  that 
Wiley,  Parish  &  Co.  and  a  number  of  other  creditors,  had  obtain- 
ed judgments  against  T.  &  S.  Williams,  which  were  of  older 
date  than  complainants',  but  that  the  most  of  the  notes,  upon 
which  said  judgments  were  predicated,  were  made  previous 
to  the  sale  of  the  land.  The  prayer  of  the  bill  was,  that 
the  land  sold  by  Martin  to  T.  &  S.  Williams,  or  the  pro- 
ceeds thereof  might,  by  decree,  be  declared  to  be  subject  to  the 
claims  of  complainant,  in  preference  to  the  judgments  of  other 
creditors,  and  they  perpetually  enjoined  from  levying  upon  said 
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land  or  claiming  the  proceeds  thereof,  when  sold,  until  the  claims 
of  complainants  are  discharged. 
To  this  bill,  die  defendants  filed  a  demurrer  on  several  grounds. 

The.  Court  sustained  the  demurrer  on  the  ground  that  the 
transfer  and  assignment  of  the  note  and  judgment,  the  evidence 
of  the  purchase  price  of  the  land  in  complainant's  bUl  mention- 
ed, wi&out  any  assignment  or  contract  for  the  assignment  of 
the  Tendor'9  liep,  does  not  carry  with  said  transfer  of  said  note 
and  judgment  the  vendor's  lien,  so  as  to  enable  the  assignee  to 
set  up  the  same  and  dismissed  the  bill. 

To  which  decision  of  the  Court  counsel  for  complainants  ex* 
cepted. 

Rogers,  Powebs  and  Gii«£s  for  plaintiff  in  error. 

Hdtes,  Khxen  and  Powers  &  WHmu:  for  defendants  in 
error. 

Bff  the  Court — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  judgment  of  this  Court  is  invoked  to  extend  the 
vendor's  lien  for  the  purchase  money  to  the  assignee  of  the 
note  given  for  the  purchase  money. 

This  was  a  naked  assignment  by  the  vendor  of  one  of  the 
notes  of  the  vendee,  given  for  the  purchase  money,  and  of  a 
judgment  founded  on  the  other  note — there  being  two.  There 
was  no  indorsement  or  undertaking  to  be  liable,  of  any  kind,  on 
die  part  of  the  vendor,  and  no  contract  or  agreement  by  which  the 
Hen  was  assigned.  The  question  is,  whether,  upon  a  naked 
assignment  of  die  notes  of  the  vendee,  the  lien  of  the  vendor  at- 
taches tothe  notes  in  the  hands  of  the  assignee.  Upon  prin- 
ciple and  authorit}',  our  judgment  is,  diat  it  does  not 

I  admit  that  a  contrary  idea  is  sustained  by  some  of  the  anal- 
ogies of  the  law.  Grenerally,  for  example,  the  incidents  follow 
the  prindpal.  The  transfer  of  a  note,  secured  by  a  mortgage,  car- 
ries with  if  the  mortgage  security.  But  the  vendor's  lien  is 
peculiar ;  it  is  m  generisj  and  distinguished  from  those  \]i[axi^ 


88  SUPREME  COURT  OF  GEORGIA. 


Wellborn  titul  Duncan  vs.  Williams  and  others. 

to  which  it  bears  some  resemblance.  Mr.  J.  Story  and  Lord 
Elden  trace  it  to  tlie  Olvil  Law,  By  the  Roman  Law,  the  vendor 
of  property  had  a  privilege  or  right  of  priority'  of  payment^  in  the 
nature  of  a  lien  on  the  property  for  the  price  for  which  it  sold, 
not  only  against  the  vendee  and  his  representatives,  but  against 
his  creditors  and  subsequent  purchasers.  It  was  a  rule  of  that 
law,  that  although  the  sale  passed  the  title  of  the  thing  sold,  yet 
it  implied  a  condition  that  the  vendee  should  not  be  master  of 
the  thing  sold,  unless  he  had  paid  the  price,  or  had  otherwise 
satisfied  the  vendor  in  regard  to  it,  or  unless  a  personal  credit 
was  given  to  him  without  satisfaction..  '  ^^  Quod  vendide  rum  aU- 
tei'Jit  accipienies  quam  si  aid  pretium  nobis  solvium  siij  aid  satis 
eo  nomine  Jadum ;  vel  etiam  Jidem  habuerinms  emptori  sine  cdUe 
satisjaditnue. "  No  such  privilege  or  lien  exists  by  the  Common 
Law.  The  Courts  of  Equity,  impressed,  no  doubt,  with  the  jus- 
tice of  the  rule,  established  what  we  call  the  vendor's  lien.  That 
lien  does  not  exist  by  virtue  of  the  Civil  Law.  Although  the  idea 
of  it  was  thence  derived,  yet  it  is  the  creature  of  the  Courts  of 
Equity ;  and  it  is  of  force  according  as  it  is  regarded  by  those 
Courts.  The  foundation  of  it  is  the  strong  naturally  equitable 
proposition,  that  he  who  has  gotten  the  estate  of  another  ought 
not  to  retain  it  wiithout  paying  the  full  consideration  money .^This 
principle  is  made  available  by  holding  the  vendee  a  trustee  for 
the  vendor,  to  the  extent  of  the  purchase  mOney,  of  the  lapd  sold 
to  him.  Such  is  a  brief  statement  of  the  origin  of  the  vendor's 
lien.  2  Stmy's  Eq.  Jurisp.  §§1217  to  1223.  MadcreOivs. 
SymmonSy  15  Veseyy  340.  1  Mason^s  Rep.  190. 

This  lien  may  be  enforced,  not  only  against  the  vendee  and  his 
heirs,  bi^t  against  purchasers  claiming  under  him,  with  notice  of 
the  vendor's  equity.  2  Story^s  Eq.  Jurisp,  §1217.  It  is  not  so 
well  settled  how  far  it  is  good  against  creditors.  Ch.  J.  Mar- 
shallj  in  Bailey  vs.  Greerdeqfy  says,  that  there  is  not  a  case  to  be 
found  in  the  American  books  which  sustains  it  against  creditors. 
That  case  decides  that  it  cannot  be  sustained  against  creditors 
holding  under  a  bona  fide  6onve)rance  from  the  vendee,  and  this 
decision  meets  the  approval  of  Ch.  Kent.  6  Wheat.  12. 46.  4  KenPs 
Com.  154,  note.  .  The  decision  of  the  Supreme  Court  has  been 
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co&troTerted  elsewhere.     See  note  6,  KeriPs  Com,  154.    I  do 
not  enter  into  this  enquiry.    It  is  good  against  the  assignees  in 
bankruptcy  of  the  vendee.    They  come  in  by  operation  of  law, 
pay  no  valuer  and  occupy  the  position  of  the  vendee.     2  Sug' 
dafs  Vendors,  141.  1  B.  Ch.  R.  420.  6  Vesey,  Jr.  96,  n.  a.  12 
liidf  346.   It  survives  to  the  personal  representatives  of  the  veji- 
<lor.   Sory^s  Eq.  Jurisp.  §1217.    There  are  instances  where  it 
is  enforced  in   favor  of  third  persons.     For  example,  it  may 
be  enforced  by  marshaling  the  assets  of  the  vendee  in  favor  of 
legatees  and  creditors,  and  giving  them  the  benefit  of  it  by  way 
of  substitution  to  the  vendor,  when  he  seeks  payment  out  of  the 
penonal  assets  of  the  viendee.     Stary^s  Eq.  Jwis,  §1227.  Sug^ 
den  qn  VendorSj  ch.  12,  p.  549  to  556,  7  edU.     SMy  ts.  Selly^ 
4  Buss.  R.  336.   Mackreth  vs.  SymmonSy  15  Vesey,  340ir   9  Vt 
^,  209.    This  is  weU  settled,  although  at  one  time  doubted* 
So,  if  a  subsequeiit  incumbrancer  or  purchaser  firom  the  vendee  is 
compelled  to  pay  the  lien  of  the.  vendor,  he  is  entitled  to  be  sub- 
^tuted  to  his  place  against  other  claimants  under  the  vendor    . 
against  the  estate,  and  to  have  the  assets  marshaled  in  his  hy'^ 
vor.  Mahne  vs.  BaUy  2  Vem.  84.    2   Stary^s  Eq.  Jvrisp.  §1227. 
I  do  not  find  in  the  English  books  a  single  case  in  which  it 
has  been  enforced  in  favor  of  the  assignee  of  the  note  for  the 
purchase  money.     An  enquiry  into  the  character  of  the  vendor's 
lien  will  show,  that  upon  principle,  it  cannot  be  done.    As  a 
general  rule,  third  persons  have  no  interest  in  it.     The  two  in- 
stances above  stated,  where  it  has  been  enforced  in  favor  of  third 
p^^ons,  were  rehed  upon  to  sustain  its  extension  to  the  assignee 
of  die   notes.  'When  I  come  again  to  examine   them,  it  will 
be  seen  that  they  go  upon  very  difierent  principles.     We  have 
seen  that  this  is  an  equitable  lien  in  the  nature  of  a  trust.    The 
trust  in  favor  of  the  vendor  is  implied,  and  thus  it  steers  clear  of 
the  Statute  of  firauds.    It  is  really  difficult  to  determine,  from  the 
language  of  the  books,  upon  what  principles  the  Courts  of  Equi- 
ty have  gone  in  establishing  this  lien.  It  is  sometimes  spoken  of 
as  a  natural  equity,  recognized  by  the  laws  of  all  civilized  States, 
which  Courts  of  Equity,  acting  upon  the  conscience  of  the  par- 
ties, will  enforce ;  and  aside  firom  the  idea  of  trust,  that  Co\icV.\i'aa 
VOL  nc  IS 
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arbitrarily  declared  it  a  rule  or  doctrine  in  Chancery.  To  recon- 
cile the  doctrine  to  general  principles,  and  particularly  to  avoid 
the  intervention  of  the  Statute  of  Frauds,  the  invocation  of  a 
ttust  by  implication  is  made.  Hence,  it  is  called  a  lien  in  the  na- 
ture of  a  trust.  It  is  also  assimilated  to  an  equitable  mortgage, 
and  is  frequently  so  called.  It  is  also  spoken  of  as  an  implied 
contract  growing  out  of  the  transaction  of  sale,  by  which  it  is 
agreed  that  the  vendor  shall  have  this  security  for  his  pur- 
chase money.  The  latter  idea  is  repudiated  by  Mr.  Story.  He 
says,  "  Although  in  some  cases  it  might  be  perfectly  reasonable 
to  presume  such  a  consent  or  agreement,  the  lien  is  not,^strict- 
ly  spealdng,  attributable  to  it,  but  stands  independently  of  any 
such  siqyposed  agreement. "  Stoty^s  Eq.  Jurisp.  §1220.  It 
has  been  traced^  as  before  stated,  to  the  Roman  Law.  That 
Law  placed  it  upon  the  ground  of  a  natural  equity.  **  Tamen 
recti  diciiar  etjure  gentium  id  est,  jure  naiuraliy  id  effecL  "  JusL 
Lib.2y  tit.  1,  §49.  "Therefore,'*  says  Mr.  Story,  "  when  Courts  of 
jBquity  established  this  lien,  as  ^  matter  of  doctrine,  it  had  the 
'^^fect  of  a  contract,  and  the  lien  was  held  to  prevail,  although 
perhaps  no  actual  contract  had  taken  place. "  Story^sEq.  Ju- 
risp. §1229.  Thus  we  see  that  this  great  commentator  could  call  it 
IK>thing  more  than  a  maiter  of  doctrine  established  by  the  Courts  of 
Equity,  upon  the  basis  of  natural  justice,  which,  in  the  absence  rf 
a  contract,  had  the  effect  of  a  contract.  By  matter  ofdodriney  I 
suppose,  must  be  me^t  an  arbitrary  rule  or  law  of  the  Courts  of 
Chancery,  to  which  is  arbitrarily  given  by  that  Court  the  force 
and  effect  of  a  contract,  because  it  is  an  arbitrary  rule,  it  is  but 
rarely  attempted  to  make  it  harmonize  with  general  principles. 
It  stands  the  legislation  of  the  Courts  of  Chanceiy.  As  such,  we 
have  received  it  by  our  Adopting  Statute.  Being  the  creature  of 
that  Court,  it  i^  to  be  enforced  according  to  the  coufse  of  Equi- 
ty decisions.  And  if  (which  is  not  the  case)  the  Courts  of  our 
Union  had  extended  it  to  the  assignee  of  the  notes  for  the  pur- 
chase money,  that  not  having  been  done  by  the  British  Courts, 
we  would  be  governed  by  the  limitations  put  upon  it  in  England. 
This  dectrine  or  rule  has  reference  to  the  parties  primarily,  and 
contemplates  the  relation  of  vendor  and  vendee.      So  far  as  the 
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vendor  is  concerned,  it  is  personal  to  him.  So  fiir  is  the  vendee 
is  concerned,  it  has  heen  extended  to  his  heirs,  and  those 
clain^ng  under  him,  \nth  notice  of  the  equity  with  which  he 
stands  charged. 

We  are  to  inquire  whether  this  right  or  priority  or  lien,  what- 
ever it  may  be  called,  as  recognized  in  the  hands  of  the  vendor, 
is  by  him  assignable.  If  it  existed  by  contract,  the  question 
would  be  different.  We  have  seen  that  it  does  not  It  is  called 
an  incident  to  the  contract  Qut  it  is  not  an  incident  which 
springs  out  of  the  contract — it  is  an  equity  which  seems  to 
exist  independent  of  it.  Indeed  the  contrary  inference  is  de- 
ducible  from  the  contract  The  deed  is  executed — the  vendor 
divests  himself  voluntarily  of  the  title  to  the  land — ^he  takes  the 
notes  of  the  purchaser,  and  seems  to  rely  upon  the  security 
which  they  afford  for  his  purchase  money.  The  solemnity  and 
finality  of  the  transaction  thus  closed,  seems  to  negative  the  idea 
of  anything  reserved — of  any  incident.  At  law,  the  thing  is  con* 
eluded — no  such  incident  can  be  there  made  to  spring  0i^. 
of  it  Equity,  however,  comes  in  with  the  purpose  of  enfordnif 
a  natural  equity,  and  arbitrarily  makes  the  lien  an  incident  to 
the  contract.  In  this  view  of  it,  it  cannot  be  assignable.  For 
it  can  in  no  proper  sense  be  said  to  exist  until  it  is  declared  to -^ 

r 

exist  by  a  decree  in  Chancer}'.  I  know  that  it  is  held  to  exist, 
ffimajbciey  and  the  burden  of  showing  a  waiver  lies  upon  the 
vendeie.  Yet,  it  is  now  well  settled  that  what  is  or  is  not  a 
waiver,  is  a  matter  to  be  determined  by  the  Courts  upon  the 
facts  exhibited.  IdVeseyy  340»  Who,  then,  shall  say,  in  any 
case,  that  the  lien  exists  as  a  matter  of  positive  right  un- 
til it  19  decreed  to  exist ;  and  if  it  be  dependent  for  its  entity 
on  a  judgment  of  a  Court,  how  can  it  be  negotiable  i  That 
it  does  not  exist,  until  a  decree  establishes  it,  see  Oilman  vs. 
Broum  eial.  1  MascnCs  R.  221.  In  that  case,  Judge  Story  says, 
speaking  of  the  vendor's  lien,  ^'  it  is,  in  short,  a  right  which  has 
no  existence  imtil  it  is  established  by  a  decree  of  the  Court  in  the 
particular  case. "  If  this  be  a  correct  view  of  it,  and  it  be  still 
held  asagnable,  then  it  must  be  negotiable  as  a  possible,  but  not 
an  existing  lien.    Ijieed  not  stop  to  demonstrate  \iOiv  ^.d^ec^^ 
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such  a  thing  is  to  the  well  established  rules  of  the  law  merchant, 
nor  what  confusion  it  would  introduce  into  all  the  business  cii^ 
cles  of  life  into  which  it  might  enter.  According  to  this  view  of 
it,  how  wise  is  not  that  limitatioiiiriuch  treats  the  lien  as  a  priv- 
ilege or  priority  personal  to  the  vendor.  The  manner  in  which 
it  is  made  an  incident  to  the  contract  of  sale,  to  wit :  by  Ac 
judgment  of  a  Court,  suggests  an  obvious  distinction  between  the 
.  vendor's  lien  and  a  mortgage.  It  is  argued,  that  the  transfer 
of  a  note,  secured  by  mortgage,  carries  with  it  the  mortage 
security,  and  why  then  should  not  the  transfer  of  the  note  in 
this  case  caxry  with  it  the  lien  ?  The  proposition  is  true,  but  the 
inference  is  not  legitimate ;  •  because  of  the  different  nature  of  the 
lien.  We  have  seen  how  that  arises.  The  security  of  a  note, 
for  the  payment  of  money  by  mortgage,  arises  by  the  act  of  the 
parties.  It  is  agreed  between  them,  that  it  shall  b^  so  secured. 
The  mortgage  is  part  and  parcel  of  the  contract  It  is  evidenced 
usually  in  writing ;  it  is  registered ;  the  world  has  notice  of 
||it8  existence,  and  that  it  exists  for  the  purpose  of  securing 

^e  particular  debt.  Very  naturally,  therefore,  and  very  reason- 
ably, when  the  note  is  assigned,  the  security  goes 'with  it  All 
of  the  contract  go  together.  The  mortgage  is  given  widi 
view  to  its  assignability ;  it  is  part  of  the  contract,  that  it  shall 
be  assignable.  Not  so  with  the  vendor's  lien ;  for  about '  that, 
the  parties  make  no  stipulation  whatever.  Essentially,  there- 
fore, are  they  different.  The  vendor's  lien  differs  from  an  eqmtor 
Ue  mortgage.  Take  the  case  of  the  deposit  of  title  deeds. 
,There  the  security  arises  by  implied   contract.     The  deposit  of 

••the  title  deeds  is  made  for  the  piupoise  of  security.  The  lien 
arises  by  the  consent  or  agreement  of  the  parties.  1  Bro.  d. 
JR.  269,  Betes  noky  1.  9  Vesey^,  116,  117.  2  Jtnst.  R.  427  to 
438.  14  Ffiwy,  605.  17  Ibid,  228.  3  M.  ^  K.  417.  3  K 
^  (M.  6d::    b  Wheal.  277. 

I  cannot  believe,  upon  principle,  that  this  lien  is  assignable. 
But  if  it  were,  it  must  be  assigned  specially.  -  It  d6es  not  follow 
tiie  simple  transfer  of  the  notes.  It  is  not  an  incident  to  Ihem. 
It  is  clear  to  my  mind,  that  the  lien  and  the  notes  are  separate 
and  distinct    If  I  mights  so  speak,  there  is  no  privity  between 
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them;  there  is  no  dependence  of  the  one  upon  the  othen  I'he  notes 
are^e  evidence  of  the  debt  due,  or  to  be  p^d  for  the  land. 
They  are  proof  that  the  purchaser  binds  his  whole  estate  to 
their  amount     They  seem  tOk  affect  the  lien- only  so  far  as  they 
are  evidence  that  the  purchase  money  is  tinpekl.    When  that  is 
paid,  the  lien  is  extinguished,  no  matter  how  it  was  agreed  to 
be  paid.    The  distinctions  already  drawn,  demonstrate  the  want 
of  connection  between  tlie  lien  and  the  notes.    If  the  lien  attach- 
ed to  the  notes,  why  not  assert  it  upon  them  in  a  Court  of  Law  ? 
But  that  cannot  be  done ;  for  all  the  authorities  concur  in  tliis, 
that  Courts  of  Equity  alone  have  jurisdiction  of  th^  lien.     The 
purchaser  of  the  notes,  as  in  this  case,  takes  them  upon  the  cred- 
it which  they  vrarrant  upon  their  face.     He  is  not  disappointed 
in  not  realizing  the  lien.     It  is  true,  that  if  a  note  secured  by 
mortgage  is  transferred,  the  transferee  gets  with  it  the  mortgage, 
^ough  ignorant  of  its  existence  at  the  time  of  the  transfer. 
In  £ict  the  security  exists  ;  it  belongs  to  the  note.     In  the  case 
of  the  lien,  it  does  not  necessarily  exist,  and  if  it  does,  it  doef 
not  belong  to  the  note.   If  the  lien  passes  to  the  first  transferor 
^the  notes,  it  must  follow  them  into  whosesoever  hands  they 
^nay  fiJl.     They  may  circulate  for  years.     Shall  they  draw  after 
them,  in  an  almost  interminable  course,  a  secret,  invisible,  undJiA' 
fined  security }    If  they  do,  it  must  be  greatly  to  the  injury  of 
^insuspectihg  purchasers  and  creditors  of  the  vendee.      It  is  set- 
tled, that  if  the  vendor  take  the  security  of  a  third  person,  he 
^^es  the  lien  for  the  purchase  money.    If  he  indorses   the 
ndte  to  an  assignee,  if  the  Hen  goes  with  it  at  all,  it  will  go  with 
it  in  that  event,  and  the  holder  has  the  security  of  the  note,  the 
indorsement  ahd  the  lien.     He  is  therefore  entitled  to  the  lien, 
nndcr  circumstances  in  which  the  vendor  himself  would  not  be 
entitled  to  it     This  woidd  be  absurd.    If  indeed  the  vendor 
transfers  the  note  vrtth  his  indorsement,  and  is  made  liable  there- 
on, and  the  lien  exi^d  originally  in  his  favor,  I  have  little  doubt 
but  that  he  could  then  assert  it  upon  the  vendee.     The  equity  in 
that  case  would  be  as  strong  in  his  favor  as  it  was  primarily. 
Et  parU  Loringj    2  Bos^s    Ca.  79.    In    GUman  vs.   Brawn, 
Judge-  SUny  passes  condemnation  upon  this  doctnne.    tVie  te- 
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mark  he  makes  is  an  obiter,  but '  the  opinions  of  such  a  man 
however  expressed,  are  entitled  to  confidence.  Remarking 
upon  the  probability  of  the  lien  being  waived  in  that  case,  he 
says,  "The  securities  themselves   were,  from  their   nego^able 

'.nature,  capable  of  being  turned  into  cash,  and  in  their  transfer 
f'ftora  hand  to  hand,  they  could  never  have  iiben  supposed  to  draw 
after  them^  in  favor  of  the  /wider  j  a  lien  on  the  land  for  pay- 
ment.'' 1  Mason's  R.  218.  "^ 
In  support  of  the  position,  that  the  vendor  alone  is  entitled  to 
this  lien,  as  I  understand  die  authority,  it  has  b^en  decided  that 
if  a  tliird  person  covenant  to  pay  a  pg^t  of  the  purchase  money  to 
a  person  other  tlian  the  vendor,  such  other  person  has  no  lien 
upon  the  land  for  such  part  of  the  purchase  money,  unless  il  be 
agreed  tliat  he  shall  have  the .  hen.  3  Sim.  R.  499.  1  Jtfl  |r 
K.  297.  2  Keenly  81.  In  the  United  States,  the  weight  of  au- 
thority is  against  the  plaintiff  in  error.  In  New  "York,  in  Maiy- 
land  ahd  in  Ohio,  it  has  been  decided,  that  Jihe  vendor's  lien 

ijcannot  be  enforced  in  favor  of  the  assignjee  upQn  a  transfer  of 

the  notes  for  the  purchase  money.  7  Gill,  fy  Johns.  120.  1 
Bland.  Oi.  R.  524.  1  Paige's  Ch.  R.  602.  \  if  2  Hani.  R.  147. 
3  Sugden  on  Vendors,  140,  note.      In  Tennessee  and  Kentucky, 

^e  question  has  been  ruled  tlie  other  way.  See  Eskridge  vs. 
McClare,  2  Yerg.  847.  4  Litl.  289.  6  Monroe,  287.  2 
Dana,  99.  4  Litt.  317.  If  the  vendor  seeks  to  enforce  his  lien 
upon  the  assets  of  the  vendee  to  the  injury  of  other  creditors, 
they  may  have  the  assets  marshaled,  and  compel  him  to  go 
upon  the  land.  This  is  done  upon  the  familiar  principle,  that 
one  having  a  claim  upon  two  funds,  may,  at  the  instance  of 
him  who  has  a  claim  upon  one  of  them,  be  forced  to  seek 
satisfaction  out  of  that  fund  upon  which  the  latter  creditor 
has  no  claim,  in  order  tliat  both  may  be  paid.  This  ride  makes 
nothing  in  favor  of  the  enforcement  of  this  lien  in  favor  of  third 
persons.  It  is  not  the  enforcement  of  the  lien  in  favor  of  the 
creditors  in  whose  favor  the  assets  are  marshaled,  but  a  con- 
trol which  equity  takes  over  the  manner  in  which  the  vendor 
himseff  shzll  enforce  it.     Neither  does  the  rule,  that  purchasers 

'  from  the  vendee  who  have  paid  the  lien  may  be    substituted  to 
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the  place  of  the  T^iidor,  as  jagiinst  other  claimants  on  tlie  es- 
tate under  the  vendor,  avail  ai^hing  for  the  plaintiff  in  error. 
They  do  not  claim  the  lien  from  the  vendor,  nor  are  they  sub* 
stituted  upon  the  score  of  being  assignees  of  the  lien ;  but  upon 
the giDund,.that  they  stand  in  relation  to  vendor  and  vendee,  as 
sureties  for  the  latter  to  the  former,  and  having  paid  the  debt,  are, 
inequity,  subrogated  to  the  rights  of  the  creditor  as  against  their 
principal. . 

The  Courts  do  not  favor  secret  liens.  The  vendor's  is  a  se- 
cret, mvisible,  unregistered  lien.  We  are  wholly  disinclined  to 
extend  it  to  the  the  assignees  of  the  notes,  or  in  any  way  to 
break  over  the  limits  within  which  it  is  now  happily  confined. 
Bdng  secret,  it  is  opposed  to  the  policy  of  all  our  own  legislation 
ifo&the  subject  of  liens. 

Let  the  judgment  be  affirmed. 


No.  21. — Curtis  Lewis,  plaintiff  in  error,  vs.  William  M.  Leak 

and  Robert  Allen,  defendants. 

L^O  The  admUsion  of  ex  parte  affidavit*  is  an  excrptiou  to  the  generul  rule, 
^  if  allowable  ouly  in  ^a$U^  or  in  cases  where  irreparable  mischief  might 
enioe. 

[2.]  On  motion  to  dissolve  an  injunction  upon  answer,  exceptions  filed  are  no 
i^ection  to  tho  motion,  unless  tliey  affect  the  answer  in  points  relating'to 
^  groonds  of  the  injunction. 

P*]  Where  the  answer  of  the  defendant  is  not  res]K)nsive  to  the  bill,  but  sets 
^  affirmative  allegations  in  opposition  to  or  in  avoidance  of  the  complain- 
t&t's  demand,  the  answer  is  of  no  avail,  in  respect  to  such  allegations,  on 
*  motion  to  dissolve  an  injunction ;  anf}»  if  replied  tp,  the  defendant  in  the 
trial  is  as  much  bound  to  establish  the  allegations,  90  made  by  independent 
testimony,  as  the  complainant  is  to  sustain  his  bill. 

In  Equity,  in  Pike  Superior  Court.    Motion  to  dissolve  in- 
JQUctioii. .Decided bj  Ju^e Stabk,  at  Chambers,  July  5, \SCA. 
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This  was  a  bill  in  Equity,  filed  by  the  plaintiff  in  error  against 
the  defendants,  alleging  th^t,  at  the  December  Term,  1849,  of 
Pike  Inferior  Court,  Robert  Allen  obtained  a  judgment  against 
complainant  for  the  sum  of  fifteen  hundred  and  sixty  three  dol- 
^lars,  principal,  and  the  sum  of  one  hundred  ^d,twdye  dollars 
and  sixty  cents,  interest  to  the  3d  day  of  December,  1849 ;  that 
a  Ji.  fa,  issued  upon  said  judgment,  and  has  been  levied  upon 
the  property  of  complainant. 

The  bill  alleged,  that  the  said  Robert  AHeli  and  Leak,  on  the 
1st  day  of  June,  1840,  formed  a  copartnership  for  t^e  purpose 
of  doing  a  mercantile  business  in  the  city  of  Grffin,  and  buy- 
ing and  selling  city  lots.  The  extent  of  their  business  was 
unknown  to  complainant  The  copartnership  existed  about 
eighteen  months,  during  which  time  they  purchased  lot  No.  4^ 
in  square  33,  in  the  city  of  Griffin ;  that  at  the  time  of  the  dis- 
solution, the  firm  was  indebted  to  John  Neal  the  sum  of  $550, 
to  John  W.  Dunbar  $300,  to  John  W.  Brown  $1250,  and  to 
Charles  Day  $1325 — making  an  aggregate  of  $3425;  that  in 
consequence  of  the  pecuniary  embarrassments  of  Leak,  Robert 
Allen,  by  Leak's  consent,  took  charge  of  all  the  assets  of  the 
firm,  consisting  of  notes  and  accounts,  &c.  together  with  the  title 
to  the  said  city  lot.  No.  4,  in  squai'e  33,  which,  by  agreement 
between  the  said  Allen  and  Leak,  was  executed  to  Allen,  individ- 
ually;  that  the  object  of  placing  the  assets  of  the  firm  in  the 
hands  of  Allifn  was,  that  he  might  settle  the  aforesaid  debts  of 
the  firm.  After  which,  a  settlement  was  to  be  had,  and  each  one 
was  to  receive  his  share  of  the  prpfits  arising  from  the  firm  busi- 
ness. 

The  bill  alleged,  that  Allen  had  received  firom  the  assets  of 
the  firm,  from  rents  on  said  city  lot,  fi-om  sales  of  different  parts 
of  the  same,  and  firom  other  sources,  the  sum  of  $7416  96  cents ; 
that  in  addition  thereto.  Leak  had  expended  for  improvements 
on  said  lot,  and  in  money  handed  to  Allen  to  pay  for  the  same, 
and  in  paying  off  a  debt  of  the  firm  to  Charles  Day,  in  advance- 
ments made  to  Allen  in  City  Hotel  stock,  and  in  aii  order  on 
Hardeman  &  Hamilton,  the  fiurtber  sum  of  $5445  29  cents — 
making  the  aggr^te  sum  of  $12,862  25  cents ;  tiiat  after  jMyr* 
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log  off  all  the  debts  of  the  fimii  &ere  stiU  remained  in  the  hands 
of  Allen  $10,762  26  cents,  realized  by  him  out  of  the  assets  of 
tke  firm. 

The  bill  allied,  that  Leak  was  indebted  to  complainant  in 
die  sum  oC.$1797  56  cents,  for  which  he  held  his  note,  dated 
March  4th,  1850,  and  due  ^^one  day  after  date" — the  said  in- 
debtedness having  existed  long  before' the  rendition  of  the  judg^ 
ment  in  favor  of  Allen  against  complainant ;  that  L^ak  was 
whoUy  insolvent;. that  Allen- had  in  his  hands,  belonging  to 
Leak,  more  than  sufficient  ot-  effects  to  pay  the  claim  of  com- 
plainant, against  Leak;  that  Allen,  with  the  consent  and  by  the 
express  direction  of  Leak,  agreed  to  allow  bomplainant,  upon 
the  debt  on  which^  his  judgment  is  founded,  whatever  amount 
might  be  found  to  be  due  Leak  on  a  settlement  between  them 
as'to  the  assets  of  the  fim^;  upon  which  promise  and  agree- 
ment of  Allen,  complainant  relied  in  good  faith ;  that  Allen  had 
refused  to  have  a  settlement  with  Leak,  and  allow  complainant 
whatever  might  be  due  the  saidrLeak;  that  Allen  artfully  and 
fraudulently  induced  complainant  not  to  urge  or  set  up  his  de- 
fence to  the  action  at  Law,  in  which  the  judgment  was  obtained, 
or  to  a  Court  of  Equity  for  an  injunction-  to  restrain  him  from 
proceeding  therein,  which  complainant  otherwise  would  have 
done. 

The  bill  alleged,  that  Allen,  having  thus  obtained  his  judgment 
against  complainant,  now  refuses  to  setde  complainant's  claim 
against.  Leak,  or  to  come  to  any  settlement  whatever  in  relation 
to  the  premises.  .  > 

•  The  bill  farther  iedleged,  that  the  judgment  held  by  Allen 
against  complainant  is  founded  upon  a  debt  >vfaich  was  con- 
tracted by  tbe  purchase  from  Allen,  by  complainant,  of  a  laige 
portion  of  the  said  city  lot;  that  Allen  had  been  often  requested 
and  instructed  by  Leak  to  apply  the'  funds  in  his  hands,  (or.  a 
sufficieacy  thereof,)  due  Leak,  to  the  extinguishment  of  the 
daim  held  by  complainant  against  Leak;  that  Allen  was  acting 
in  bad  ftitfa  in  neglecting  to  comply  with  his  said  promises  and 
agreemtnt,  and  in  oppressing  cpmplaioant  by  levying  upon  his 

Me.  XT  id 
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'I'Ik'  Ijiil  f  rays^  tliat  Allen  arid  T.eak  raay;  be  brought  to  a  set- 
tk'UK'nl,  »n(l  tiiHt'  tli**  debt  due  eomplninant,  by  Leak,  may  be 
iillowt'd  jis;i  <e!-o!r  :o  ilif  judLCment  of  Allen  against  complaui- 
arit ;  also,  I'or  an  injunction  to  restrain  Allen  from  proceeding 
with  liis- judi^iAeut  ajrainst  <-oin|)lainant. 

Kdixrt  Allr*n,  ot»e  of  t!ie  defendants,  answered  this  bill.  By 
his  answer,  the-defendnni  admitted  that  a  copartnership  existed 
b'.tvveeil  liimselt  and  Leak,  in  the  mercantile  business,  about  the 
leiiijtii  of  time  cliare^ed  in  the  bill,  the  existence  of  the  firm  debts 
specified;  but  thai  flie  amount  was  greatly  more  than  charged  in 
the  bill;  that  he  purchased  lot  No.  4,  in  square  33,  in  the  city  of 
GriHin,  and  payed' for  the  same,  indi\idually;  that  at  the  time  of 
tlie  dissolution  of  the  partnership,  the  defendant,  at  the  request 
of  Leak,  agreed  to  take,  and  did  take,  the  said  lot  and  buildings, 
to  manage  the  same  in  such  way  as  to  make  them,  if  possible, 
pay  the  debts  due  for  the  purchase  of  said  lot,  (and  the  defend- 
ant tcK)k,the  title  to  the  same) ;  also,  to  pay  a  debt  due  to  Brown, 
and  one  to  Dunbar,  as  charged  in  the  bill.  Defendant  denied 
ever  assuming  the  debt  to  Charles  Day,  bnt  that  the  ser\'ices  of 
Leak  and  one  Josiah  Allen,  in  the  w^are-house,  situated  upon 
said  lot,  together  with  the  rent  of  the  store-house  for  the  year 
during  which  the  dissolution  took  place,  extinguished  said  debt 

The  defendant  alleged  in  his  answer,  that  at.  the  time  of  the 
dissolution,  saidproperty  was  not  worth,  nor  could  not  have  been 
sold  for  an  amount  sufficient  to  have  paid  said  debts  of  the  firm ; 
that  the  firm,'  at  that  time,  were  also  indebted  to  the  defendant  in 
the  sum  of  $300,  cash  advanced  to  the  firm,  to  Johnson,  Jones 
fic'Co.  $200,  and  various  other  amounts  not  recollected. 

^The  defendant  denied  taking  charge  of  all  the  assets  of  the 
firm,  or  ever  taking  charge  of  the  house  and  lot,  until  after  the 
debt  to  Charles  Day  was  paid,  as  before  stated,  and  w.hich  was 
for  goods  purchased  from  them,  which,  or  the  proceeds  thereof, 
were  received  by  Leak  and  Josiah  Allen,  who  continued  busi- 
ness for  a  short  time  after  the  dissolution. 

D^fendint  admitted  that  he  received  assets  of  tlie  firm  to  the 
amount  of  some  $400,.  in  notes  and  accounts,  all- of  ^diiehhe 
afterwards  returned  to  Leak,  and,  without  this,  tliat  he  le^mxpi 
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nothing  of  said  assets  except  one  hundred  dollars  in  an  order  on 
Hardeman,  as  charged  in  the  bill,  and  five  {lundred  and  five  dol- 
lars from  Josiah  AUen,  and. the  said  town  property,  whi<!h  said 
iown  property  defendant  took,  at  the  time  of  the  dissolution  of 
the  partnership,  to  pay  the  debts  of.  the  firm,  as  far  as  it  would 
go^  (except  the  Charles  Day  debt,  which  was  to  be  paid  as  be- 
fore stated,)  without  bringing  himself  under  any  obligation  ^ 
pay  Leak  anything  whatever;  that  the  consideration  for  said 
property  was  the  payment  of  said  firm  debts,,  for  which  this  de* 
fendant  was  bound,^ea\ing  the  matter  entirely  at  tlie  disposal 
and  management  of  the  defendant,  and  releasing  Leak. . 

The  defendant  denied  ^at  any  legal  obligation  ever  rested 
upon  him  to  pay  Leak  anything  whatever  from  the  proceeds  of 
said  town  property,  .after  the  dissolution ;  that  the  p|[opcrt}'  had 
been  solely  managed  by  himself,  at  great  labor,  but  that  from 
the  change  in  the  times,  if  he  could  coUect  his  debt  from  the 
complainant,  he  would  be  able  to  save  himself  from  pecuniary 
loss,  and  realize  a  small  profit.  The  defendant  admitted,  that  it 
had  alwa^ys.been  his  intention,  upon  the  eventual  consummation 
of  his  transactions  in  reference  to  the  said  firm  business,  to  have 
given  as  a  compliment  to  the  said  Leak  and  Josiah  Allen  what- 
ever he  realized  out  of  said  property,  after  paying  himself  for  his 
trouble  and  expense,  and  believing  that  there  would' be  a  small 
balance,  he  did,«in  March,  1848,  compliment  Leak  with  the  sum 
of  $325.  The  defendant  alleged  that  the  partnership  was 
formed  for  the  benefit  of  his  son  Josiah  Allen,  ^nd  not  for  his 
own ;  that  he  loaned  his  name  to  give  them  credit,  and  ttiat  he 
conndered  the  said  Josiah  Allen  to  have  more  claim  upon  the 
proceeds  of  said  property  tlian  the  said  Leak. 

The  defendant  stated,  that  the  firm  of  Leak  &  Allen  subscrib- 
ed  for  five  shares  of  City  Hotel  stock,  at  $50  per  share,  and  that 
afterwards,  upon  settlement,  he  purchased  .Leak's  share  of  said 
stock,  and  paid  him  for  it  $31  25  cents  per  share.  < . 

The  defendant  allieged,  that  at  the  time  of  the  purchase  ot  the 
property  by  complainant  from  him,  for  which  the  debt  on  which 
the  judgment  was  founded  was  created,  he  believed  that  com- 
pl^unant  nw  indebted  to  Leak. 


>* 
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The  defendant  positively  denied  ever  having  promised  the 
said  complainant  to  allow  him  any  thing  upon  the  indebtedness 
of  the  defendant  to  Leak,  or  ever  having  held  out  any  induce- 
ments to  complainant,  to  prevent  him  from  setting  up  any  de* 
fence  at  l^w,  either  before  or  after  the  commencement  of  the 
suit  in  the  Inferior  Court,  although  often  solicited  by  complain- 
ftnt  so  to  do,  to  which  solicitations,  defendant  alwajrs  replied,  that 
if  anything  was  left  after  the  payment  of  the  firm  debts,  it  would 
be  very  small,  and  was  willing,  if  he  should  think  proper  to 
compliment  Leak,  that  it  might  go,  not  in  payment  of  the  judg- 
ment debt,  but  in  the  way  of  another  note  for  $250,  still  held 
by  the  defendant  against  complainant,  and  which  is  not  in  suit, 
with  the  approbation  of  Leak. 

The  defendant  alleged,  that  he  had  been  served  with  sum- 
mons of  garnishment,  at  the  instance  of  David  Cooper  and 
others,  creditors  of  Leak,  returnable  to  the  next  Inferior  Court 
of  Pike  County. 

The  defendant  also  pleaded  the  Statute  of  Frauds. 

Upon  the  coming  in  of  Allen's  answer,  his  counsel  moved  for 
a  dissolution  of  the  injunction,  which  motion  was  heard  and 
overruled  by  Judge  Starky  at  Chambers,  April  18th,  1850,  and 
the  defendant  ordered  to  answer  the  following  exceptions,  filed 
by  complainant's  counsel  to  his  first  answer : 

.  1st  For  that  the  said  Allen  hath  not,  to  the  best  and  utmost 
of  his  knowledge,  rejnembrance,  information  and  belief,  answer- 
ed and  set  forth  whether  the  said  copartnership  bet^^een  him  and 
the  said  Le^  did  not  extend  to  the  buying  and  selling  of  oity 
lots,  as  well  as  doing  a  mercantile  business  in  the  city  of  Griffin. 

2d.  For  thai  the  said  Allen  hath  not,  in  manner  aforesaid, 
answered  and  set  forth  what  was  the  extent  gf  the  said  business 
done  by  the  firm  of  Leak  &  Allen. 

3d. .  For  that  the  said  Allen  hath  not  answered  and  set  forth, 
whether  the  firm  of  Leak  &  Allen  did  not  buy  lot  No.  4,  in 
square  33,  in  the  city  of  Griffin,  during  the  time  they  were  doing 
business. 

4th.  Tor  that  the  said.  Allen  hath  not  answered  and  set  fc^ 
what  was  the  entire  amount  of  indebtedness  oi  the  said  firmi  or 
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to  Mrhom  the  said  firm  were  indebted,  farther  than  the  bill  states ; 
but  only  says,  that  said  indebtedness  was  greatly  more  tlian 
charged  by, complainant  in  hi3  bill,  and  omits  to  say  hov  much 
more. 

5th.  For  that  the  said  Allen  hath  not  answered  and  set  forth 
whether  he  did  not,  in  consequence  of  the  pecuniary  embarrass- 
ments of  the  said  Licak,  take  charge  of  all  the  assets  of  sai^ 
firm,  consisting  of  notes,  accounts,  and  all  the  other  property 
and  effects  of  said  fiwo,  but  makes  an  indefinite  and  evasive 
statement  about  the  said  assets.  . 

6th.  'For  .that  the  said  Alien  hath,  not  answered  and  set  forth 
what  was  the  object  of  his  taking  charge  of  the  .firm  assets^ 
whether  it  was  not  to  pay  off  the  indebtedness  of  the  firm,  and 
whether  Leak,  as:  a  partner  in  the  firm,  was  Qot  entitled  to  half 
the  profits  after  the  firm  debts  were  paid. 

7th.  For  that  the  said  Allen  hath  not  answered  and  set  forth 
whether  he  has*  not  received  the  sum  of  (7416  96  cents,  from 
the  rents  of  houses  on  said  city  lot^  from  the  sales  of  defendant's 
part  of  said  lot,  and  from  other  sources,  and  hath  not  stated  what 
amount  he  has  received.  . 

8tb%  For  that  the  said  Allen  hath  not  answered  and  set  forth 
whether  the  said  Leak  has  not  expended  the  ^um  of  $5445  29 
cents,  for  improvenients  on  said,  city  lot,  in  money  handed  him 
by  Leak  to  pay  for  the  same,  and  in  paying  off  a  debt  of  said 
firaito  Charles  Day,  in  advancements,  made  to  him^in  City  Hotel 
stock,  and  in  an  order  on  Hardeman  &  Hamilton. 

9th.  For  that  the  said  Allen  hath  not  answered  and  set  forth 
the  aggregate  amount  received  by  him,  and  expended  by  the 
said  Leak,  as  contained  in  exhibit  B  to  complainant's  bill. 

10th.  For  that  the  sajd  Allen  hath  not  answered  and  set  forth 
the  amount  remaining  in  his  hands,  after  paying  the  d^ts  of  said 
firm. 

nth.  For  that  the  said  Allen  hath  not  answered  and  set  forth 
whether  the  said  Leak  is  not  indebted  to  complainant  the  sum 
of  11797  56  cents,  and  how  long  said  indebtedness  has  existed. 

12th.  For  that  the  said  Allen  hath  not  answered  and  set  forth 
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whetlier  the  said  Leak  is  not  wholly  and  entirely  insolvent,  and 
unable  to  pay  his  indebtedness  to  complainant. 
^  1 3th,  For  that  the  said  Allen  hath  not  answered  and  set  forth, 
directly  and  fully,  whether  he  did  not  promise  to  allow  com- 
plainant the  amount  due  Leak,  in  jiis  hands,  as  a  credit  on  the 
claim  he  holds  against  complainant ;  but  his  statement  in  that 
^spect  is  neither  full  nor  explicit,  but  evasive  and  equivocal, 
and  does  not  state  whetlier  he  was  not  instructed  by  Leak  to  pay 
over  his  share  *  of  the  profits  of  tlie  said .  firm  business^  to  com- 
plainant. 

14th.  For  that  the  said  Allen  hath  not  answered  and^et  forth 
whether  the,  debt  enjoined  was  not  founded  on  the*  purchase  of 
the  said  city  lot   .  • 

.To  these  exceptions,  Allen  filed  the  following  amended  an- 
swer: 

To  the  first  exception,  defendant  says,  "  Said  copartnership 
was  formed  for  the  piirpose  of  doing  a  mercantile  business,  and 
did  not  extend  to.  the  speculation  in  city  lots,  farther  than  ,the 
purchase  of  lot  No.  4,  in  square  33,  in  the  city,  of  Griffin,  which 
was  purchased  by  Leak  and  defendant,  to  build  a  ston>house 
upon,  from  the  Monroe  Rail  Road  &  Banking  Company,  for 
$1000,  payable  in  four  eqtial  annual  instalmients — ^the  first  pay- 
able on.  the  8th  day  of  June,  1841.  The  notes  were  signed  by 
Leak  and  defendant,  individu^ly.  Afterwards,  and  before  the 
dissolution  of  the  partnership,  several  lots  were  sold  oJBT  of  said 
lot,  and  to  the  best  of  defendant's  recoUection  arrd  belief,  the 
two  first  notes  were  paid  off  by  the  sale  of  parts  of  said  original 
lot — ^the  two  last  of  said  notes  were  paid  by  this  defendant,  out 
of  his  individual  fun^s — the  lot  having  been  purchased  by 
him,  individually,  from  Leak,  ^d  all  his  (Leak's)  ipterest  in  ^d 
to  said  propeiiy,  as  set  forth  in  the  defendant's  answer,  first 
made.  >  * 

To  the  second  exception  this  defendant  answers,  that  he  does 
not  know  what  was  tlie  extent  of  the  business  done  by  the  firm 
pf  Leak  &  Allen. 

To  the  third  exception,  defendant  says  he  ha&  answered  in  his 
answer  to  the  first. 
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To  the  fourth  exception,  defendant  answers,  that  the  indebted- 
ness of  the  firm,  at  ^le  lime  of  dissolution,  was  as  folbws:  « 
debt  due  to  Charles  Day  &  Co.  amount  as  stated  in  the  bill ;  a 
debt  due  to  John  W.  Brpwn,  principal,  interest  and  cost  to  5th 
December,  1842,  $1675  32  cents;  a  debt  due  to  John  W. -Dun- 
bar, $325;  a  debt  due  to  John  Neal,  $510,  9th  October,  1842; 
a  debt  due  to  Robert  Allen,  $300;  a  debt  due  Johnson,  Jones 
&  Peck,  between  one  and  two  hundred  dollars — the  precise 
amount  of  wliich  defendant  does  not  recollect. 

The  defendant  sgys,  that  he  has  answered  tli,e  5th  exception 
in  his  first  answer,  as  fully  as  he  is  now  able  to  do. 

To  the  6th  exception  defendant  says,  tliat  at  the  time  of  the 
dissolution  of  the  paitnership,  tlie  debts  as  above  stated  were 
due  by  said-  firm,  and  the  said  Leak  was  not  responsible,,  and 
this  defendant  being  bound  to  pay  said  debts,  Jie  agreed  or  con- 
sented, at  the  special  instance  and  request  of,  Leak,  to  pay  for 
and  take  the  title  to  said  lot,  individually,  and  as  a  consideration, 
for  the  same,  to  pay  the  debts  above  named,  except  tlie  debt  due 
Charles  Day  &  Co.  which  was  to  be  paid  by  the  services  of  Leak 
and  Josiah  Allen,  us  set  forth  in  defendant's  first  answer. 

To  the  7th  exception,  this  defendant  submits  to  the  Honora- 
ble. Court,  whether  he  is  bound  to  admit  or  deny  said  charge—^ 
the  said  property  being  the.  property  of  this  defendant  indi- 
ridaally.        t 

To  th^  8tl\  exception  this  defendant  says,  that  to  the  best  of 
his  recollection,  knowledge  and  beUef,  tliey  spent  in  improve- 
ments vpoU  said  lot,  before  the  di^olution  of  said  firm,  the  sum 
of  $600  for  store-house,  $40Q  for  ware-house,  and  $50  for  mak- 
ing  fence  around  it,  which  was  all  die  improvements  done  upon 
said  lot  up  to  the  time  of  dissolution,  by  said  firm,  and  the  debt^ 
to  Brown  was  for  the  money  borrowed  by  said  firm  to  pay  for 
said  improvements.     This  defendant  denies  that  Leak  ever  turn- 
ed over  tb  thiij  defendant  any  thing  whatsoever  in  the  way  of  City 
Hotel  siook,  other  than  is  answered  to  in  his  first  answer.  "  This 
defendant  admits  that  Leak  is  insolvent,  and  does  not  know 
^^e&er  he  is  indebted  to  complainant  or  not 

To  the  13th  exception  this  defendant  answers,  and  denies  <tie 
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Clarke  m  Ht  tnii  in  reference  to  erer  iariiig  [vomised  complain- 
aat  t/>  par  tLe  amoTint  in  fais  hazxis  chie  Leak,  to  tbe  note,  die 
fo^.viiiUon  of  said  JTidgment,  and  sajs  tbat  be  never  was  in-- 
formed  oy  compiaiitant  or  anv  one  else,  that  complainant  tever 
'^oflVfiBplaV::^!  Setting  up  any  defence  to  said  suit,  as  charged  in 

To  t}ie  1 1th  exception  he  answers,  and  admits  that  the  note, 
the  foundation  of  the  judgment,  was  giveti  for  die  purchase  of 
said  citv  lot. 

0 

To  the  amended  aaswer,  counsel  for  complainant  excepted, 
upon  tlie  followine:  grounds : 

Ikcause  the  said  Allen  has  not,  in  his  said  amendment, .  an- 
swered to  the  best  and  utmost  of  his  knowledge,  remembrance, 
information  and  belief,  in  the  3d,  7th,  8th,  9th  and  10th  ex- 
ceptions, 6led  by  complainant  to  his  original  answer. 

A  motion  to  dissolve  the  injunction  was  made  by  counsel  for 
defendaCnt;  at  the  hearing  of  which,  before  Judge  Siark^  at 
Chambers,  on  tlie  3d  day  of  July,  1850,  counsel  for  complain- 
ant offered  er  farie  affidavits  to  contradict  the  answer  of  the  de- 
fendant. ._      * 

Ailer  hearing  the  argument  of  counsel,  the  Judge  dissolved 
the  injunction,  and  ordered  thej/?.  fa,  to  proceed,  on  the  follow- 
ing grounds :  » 

1st.  Because  all  the  matters  on  which  the  complainant'ii  right 
to  an  injunction  rests,  have  been  fidly  deniedby  the  ansi^rer. 

2d.  Because,  on  a  motion  to  dissolve  an  injunction  .in  a  case 
situated  as  this  is,  the  Court  will  not  receive  and  hear  affidavits 
hi  contradiction  to' the  answer  of  the  answer. 

To  whi^h  decision  of  Judge  Skxk^  counsel  for  complainant 
cxoeptpd. 

Moore  &  Alford  and  A.  R.  Mooiie,  for  plaintiff  in  error. 
A  list  of  the  points  made  by  plaintiff's  counsel,  and  the  au- 
thorities to  sUskin  them. 

_  * 

1  St.  All  tlic  effects  of  an  in^lvent  may  be  reached  by  a  Couit 
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of  Eqmty,  and  applied  to  the  payment  of  his '-  debts.     I  Pagers 

'  2d.  Court»  of  Equity  should  not  dissolve  an  injunctioh,  before 
the  defendant  has  f(illy  answered  tlic  bill^and  pending  exceptions 
to  thte  answer,    ^g^rtf s  P.  §377. 

3d.  The  redreiss  of  plaintiff,  in  efror  was  purely  eqnitable.  It 
could  hot  have  been  successfully  set  up  as  a  defence  to  the  action 
at  Law  of  Allen,  one  of  the  defendants  in  error.  1  Story's  Eq. 
§§683,  666,  674. 

4th.  Courts  of  Equity  will  relieve  against  a  judgment  at  Law,* 
at  any  stage  of  the  proceedings,  when  the  defence  could  n«t 
have  been 'received  in  *a' Court  of  Law*     2  Shry*^  Eq.  §§886, 
886  and  887.     Fonb.  Eq.iop  p.  28.     1  Mad.  Ch.  1 31 ,  '2.     KeU 
iy,329.     •  •      ■ 

5th.  Courts  t)f  Ekjuity,  on  a  motion  to  dissolve"an  injunction, 
win  hear  affidavits  in  support  of  the  bill*,  slnd  in  contradiction  of 
the  answer.    6  Paiges  Rep.  238.  '   . 

6th.  An  injunction'  sh6uld  not  be  dissolved  till  the  defendants 
have  all  answered.  '  ' 

C  MuRPior,  representing^ D.  A.  Ali^n,  for  defendants.  Points 
submitted  and  authoriti^  tited^—    - 

L  The  complainant  in  this- bill,  by  his  own  showing,  is  not 
entided  to  enjoin  the  judgment  against  him  in  favor  of  the  de- 
fendant, until  there  has  been  a  settlement  between  Leak  &  Al* 
len^  OIL  a  refusal  by  Allen  to  settle  with  Leak  relative  to  the  co* ' 
partnership-^the  Complain^t  not  having,  established  his  right 
against  Leak  at  law.  1  IKWs  C.  R:  336..  2/  C.  R.  283.  4 
J.C  it  687. 

2d.  An  injunction  is  dissolved,  as  a  matter  of  course,  if  the 
answer  denies  alt  the  equities  in  the  bill;  affidavits' are  not  ad-* 
missible  to  contradict  it.     VJ.  C  R.  444;    2  lb.  204. 

3d«  Chancery  will  hot  relieve  against  a  judgment  at.  Law,  un- 
less the  defendant  was  ignorant  of  the  fact  in  question  pending; 
the  suit,  ot  it  could^not  be  received  as  a  defence  fit  Law.     1  J. 
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4th.  On  a  motion  to  dissolve  ^n  injunction;  exceptioos  filed 
are  no  objections  to^the  motion,  unless  they  affect  ^e  answer  in 
points  relative  to  the  grounds  of  the  injunction.  Doe  vs.  Itoe,  1 
flop*.  270. 

6th.  If  the  defendant,  on  whom  the  gjravamen  rest,  ha8.folly^ 
answered,  the  injunction  will  be  dissolved,  though  there  are 
other  defendants  who*  havt  not  answered.    2.X  C.IL  148. 

6th.  The  promise  alleged  in  the  bill,  but  denied  by  die  an- 
swer, to  liave  been  made  by  Allen  to  pay  the  balance  due  Leak 
Qn,  a  settlement,  to  the  complainant,  Lewis,  if  it  had  been  made, 
was  void  for  want  of  co^isideration,  and  barred  by  the  Stetute  of 

Frauds.     Princess  Digesty9l5. 

-        ■    .  > 

By  the  Court. — Lumpkin"  J.  delivering  the  opinloii 

»    » 
We  4o  not  deemi .  it  necessary  or  proper  to  ootice  all  the 

questions  made  in  the  argument  of  this  case,  or  whether  or 
not  there  was  equity  in  complaidant^  bilt-^whether  he  had  not 
a  full,  complete  and  adequate  remedy  at  law-^whether,  having 
failed  to  set  up  by  way  of  defence  to  the  suit  at  law*,  on  his  note, 
the  matters  contained  in  this  bill,  he-  is  not  fo^clq^ed  by  the 
ju^giftent  rendered  against  him  in  fevorof  Allen^ — ^whether  or 
not  Lewis,  the  complainant,  is  not  compelled  to  pursue,  to  eve- 
ry available  extent,  his  remedy  at  Law  against  Leak,  before  he 
can  invoke  the  aid  of  Chancery. .  It  is  due  to  eandor,  however,  to 
state,  that  had  these  points  been  made  ih  the  record,  we  should . 
have  found  no  dii^culty  in  sustaining  thi^  proceeding. 

But  all  these  matters  are  waived  by  the  pleadings.  The  par- 
^s  have  taken  issue  upon  two  questions  only,  namely:  Fird^ 
whether,  upon  a  motioli  to  dissolve  an  injunction  in  a  ea^e'Uk^ 
this^  it  is  competent'  for  the  coqap^inant  to  iattoduee  .ezpqfte 
affidayiifcs  to  support  the  bill  anc)  to  contradict  the  answer;  and 
Seafndlyy  whether  the  answer  of  Allen,  the  d^<uidaxil:  eDJ<NAed, 
has  d^ued.  all  the  equity  in  the  bill  upon  whieh  ^e  inji^netion 
Vras  granted. 

[1.]  The  general  rule  is  against  the  admis^n  of  affidavit  in 
llrese  rases^  anii  the  instances  in  which  th6y  are  yiw>M»yg 
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^cepticHis,  as  in  vfBSke  and  analagous  cases  resting  on  die  same 
prindpte  where  irrepaniUe  mischief  might  ensue.  We  think  the 
application  for  their  admission  was  propedy.  denied  in  the  case 
before  us.    Berkdy  vs.  Brymerj  9  Vetey^  355.  ' 

[2J}  We  recognize  the  do^ctrine  contended  for  by  defendant's 
counsel,  that  on  a  motion  to  dissolve  an  injunction  upon  answer, 
excepdoQS  filed  are  no  objection  to  the  motion,,  unless  they  af- 
ikd  the  answer  in'  points  rektting  to  die  grounds  of  the  injunc- 
tion. If  becomes  necessary,  'therefore^  to  look  into  the  excep- 
tions, and  see  whether  they  aj^ly  to  the  answer  in  those  points 
upon  which  the  injunction  rests.  If  they  so  appiy, '  it  furnishes 
an  answer  to  the  motion. 

[3.]  The  presiding  Judge,  before  whom  the  first  motion  was 
made  to  dissolve  the  injunction,  seemed  to  think  that  the  equity, 
upon  which  the  •  injunction  was  granted,  rested  on  the  promise 
and  undertaking,  on  the  part  both  of  Allen  and  Leak,  that  the 
claim  of  Lewis  against  Leak  should  be  paid  out  of  the  surplus 
eflRscts  in  Allen's  hands  of  the  firm  property,  after  the  settle- 
ment of  the  partner^ip  of  Allen  &  Leak.    If  this  view  of  the 
complainants'  equity  was  correct,  then  the  exceptions  %hic]i 
Wjere  filed  to  the  amended  answer  .were  friyolous,  and   thie  in- 
janctionr  should  have  been  dissolved-^for  this  allegation  is  fully 
met  and  broadly  denied  by  Allen,  so  far  as  he  is  concerned. 
•    The  equity  of  the  complainant  consists  in  this  sthat  the  debt 
wluch  he  owes  A^n,  and  which  he  seeks  to  have  satisfied  out  oT 
the  shaite  of  Leak  in  the  surplus  in.  Allen's  hands,  after  the  set^ 
tl^ment  of  the  partnership,  in  discharge  of  Leak's  indebtedness 
to  hiih,  was  contracted  for  and  on  account  of  the  partnership 
property  of  Allen  &  Leak,  and  that  Leak,  his  debtor,  is  utteriy 
insolvent^  and  has  no  other  means  of  paying  this  demand,  and 
diat  he  is  not  only  willing  but  desirous  that  it  should  be  satisfied 
out  of  thb  fund.     Wright  vs.B^j  Danidi'  Sip.  95.    Edmaskm 
et.  Fkkj  1  Paigty  641. 

This  being  the  case,  it  is  obvious  tiiat  Lewis  is  entitied  to  ^ 
full  discoyery  from  Allen  as  to  the  partnership  property  in  his 
hands,  and  the  residue  to  be  divided  between  Leak  and  himself, 
tteHwtettlcifteiktof.tbefira.    Hasftefrotr^?    Ohfe^t£  ^ 
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main  items  of  joint  stock  property  was  lot  No.  4)  in  square- 33, 
in  the  city  of  Griffin.  It  was  for  the  purchase  of  a  part  of  this 
lot,  that  Lewis  gave  .the  note  toAHen,  which  is  tbfe  subject  mat- 
ter of  ^this  litigation.  The  bill  alleges,  that  Allea-  has  received 
between  seven  and  ^ight  thousand  dollars. as  the  proceeds  of 
this  real  estate.  Allen,  afler  admitting  in  his  original  answer, 
that  he  took*  this  property  at  the  dissolution,  ol  the  firm,  and 
'agreed  to  manage  it  in  such  manner  as  .would  mejce  it  pay  the 
purchase  money 'still  due  upon  it,  and  other  debts  of  the  con- 
cern, as  far  as  it  would  go,  refuses  to  make. any  disclosures,  in 
his  amended  answer,  as  to' the  proceeds,  for  the  reason*  that,  at . 
the  dissolution,  he  acquired  the  individual  title  to  the  property, 
and  is,  consequently^^  protectecl  froux  other  or  fartiier  answer  re- 
spfecting  it.  .     •  ^       , 

'  Here  it  is  most  obvious,  that  so  fa^  from  denjing  the  equity  of 
the  bill  in- this  ptirticulaV,  that  enough  is  admitted,  except  as.to  the 
Value,  &c.  to  entitle  the  complainant  to  a  decree.  What  if  hie 
did  take  an  individual  title  at  the  dissolution !  That  will  not  pro- 
tect him  from  accounting  fop  the  proceeds,  according' to  his  6wn 
admissions;  for,  inasmuch  astliese  proceeds  were  to.be  applied 
ta  the  extinguishment  of  the.  fu-m  debts,  it  would,  of  course,  leave 
just  that  much  more  to  be  finally  divided  bet\i*eeu  the  copartners. 

Again,  the  bill  charges,  th^t  after  paying  off  all  the  debts  of 
the  firmy  there  still  remained  in  tlie  bands  of  AHen,  to  be  divided 
between  Leak  atid  himself,  $10,762  25,  realized  by  him  out  of 
the  partnership  effectsv^  Now,  Lewis  is  certainly .  entitled  •  to 
know  what  the  true  balance  is — in  other  words,  to  a  full  account 
ot  the  partnership  as  settled  by  Allen — 'the  assets,  received,  and 
from  whon^i — ^tbe  amount  disbursed,  and  to  whom. 

It  is  thie,  that  Allen  seeks  to  excuse  himself  from  ans^'ering 
more  fully  toucliingtiicse  matters,  upon  tlie ground,  that  in  consid- 
eration of  the  individual  appropriation'  which  he  made  of  the  real 
estate,  he  agreed  to  pay  certain  specilied  debts,  and  released  Leak 
from  farther  liability  thereon.  But  this  part  of  his  ansA^'er  is  not 
responsive  to  thebiU,  but  sets  up  allirmative  aUegatioiis  in  oppo- 
sition to,  or  iu  avoidance  of  the  jcomplainant's  demand,  and  is  of 
no  avail  in  respect  ioaiich  allegn^ona^  dtfaerim  a  motioa  to 
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dissolve  the  injunction,  of  as  testimony  on  tlie  trial ;  on  tlie  crtn- 
trary  being  replied  tOjihe  defenrlant  Avill  be  jiist  na  mudi  bound 
to  establish  them  by  independent  proof,  as  tlie  complainant  is  to 
sustain  his  bill.  4  Pctige,  23.  8  PicL  113.  2  Jo/ms.  CJi.  R. 
g9.  l&  Manroej  125.  2  Stewart,  280.  15  Fmnow/,  93.  3 
.Miaoii,  378.  2  Bibb,  36.  2  .>fftW(f.<?  (%.  R.  150,  12  Pf/fr.s 
178.  6  Mmiroe,  620.  •  4  /few.  §•  .¥wj/:  511.  1  Munf.  373. 
1-  Gttf.  4r  Johns.  272.     10  l>r^.  105. ,  5  Wcn/a,  263.     2  Sitmr 

nfr,  487.  ^  Story*  £q.  PL  §849,  a.     1  /rp<i.  Eq.  332.    '/)a\  £9. 

364.    Dessmi.  588-     1  HVi^A.  224. 
Let  the' judgment  be  re\^crscd. 


Xo.  22. — Wm.  Peters,  alias  William  P.  Simpson,  plaintiff  in 
error,  vs.  The  State  of  Geor(;ia. 

■       ■ 

[1<]  All  oifjcer,  arrestipg  n  criiitiitnl,  is  nut  imtliurizftl  to  chnrjie  "  rail  road 
iare"  in  IjIji  bill  of  comIm;  ho  i«  only  n'llliorizrd  to  clturj:c  mUetigt^  niiil  if  the 
officer  cuiiveys  the  pnsuiur  Ujmu  tlie  ruM  ni.ul,  itiK  upon  his'ovvii  rc^p(»ii!ii- 
bilitv; 

[?']  Bach  CouDty  h  botiml  by  hiw  to  keep  a  gnnd  and  {luini-icnt  j:iil  for  fho 
lafc-kccpiiig  uf  criminalii,  ut  tkrcJi/irffr  rftfu  Counfyt  niul  if  thrre  in  uotgiicU 
jail,  and  u  guard  in  neVeAsary  for  tl.cir  s.ifi>Kceping,  the  expt  nncK  of  Kuch 
giianl  mimtbe  piidby  tho  Coiinly,  und  not  l)y  tho  dcfrnciantK  who  niny  be 
jFfMnled.  '  •  * 

[3  ]  When  a  defendant  nhrtU  b(^  CMUvirtcd  of  a  crindnal  oAqncr,  and  cash 
fniidslMdoiifpug  to  him  are  in  tht*  hund«  of  the  urrpntiog  olTicrr.  jutlgnient 
ihould  bQ.eutrrt(l  agaiunt  th/.'  defendant  fur  all  costA  h^gnlly  dn^^  und  the 
.n^oney  apptictl  in  ttatisfuction  of  that  judgment,  iin  ijrovidcyJ  by  tho  Acta  of 
1850  and  1830,  and  the  balance*,  if  any,  paid  to  th(?' drfendant  or  hia  author- 
ized ageQt. 

Burglary,  in  Henry  Superior  Court.     Decided  b^  Judge  Stark. 
At  the ^pril, Adjourned  Tcrmy  ISaO^of  Henry  Superior  Court, 
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the  plaintidf  in  error  filed  a  plea  of  guilt}*  to  an  indictment  for 
burglan'.  The  Solicitor  General  tlien  moved  the  Court  to  tax 
in  the  bill  of  cost,  against  the  plaintiff  in  error,  the  following  items^ 
to  wit: 

Prisoner's  rail  road  fare,  and  other  expenses JfS  30  ^ 

Bringing  defendant  before  the  Court  4  times 5  00 

Sening  nine  subpomas 5  62| 

Guard  conveying  prisoner  to  jail .\.7  60 

Guarding  jail  115  days,  at  one  dollar  per  day $115  00 

Fees  due  Anderson  and  Henderson,  witnesses  subpoe- 
naed by  the  State,  living  out  of  the- County,  but     ^ 

who  were  not  examined  before  the  Court 21  62 

To  wliich  motion,  'counsel  for  the  prisoner  objected.  The 
Court  overruled  the  objection,  except  so  far  as  to  reduce  the 
item  for  guarding  the  jail  nine  dollars  and  fifty  cents,  making 
John  Bates,  (another  prisoner  who  occupied  the  jail  nineteen 
days  of  the  time  during  which  the  prisoner,  Peters  oMas  Simp- 
son, was  confined,)  pay  that  sum,  thereby  dividing  the  expenses 
bet>;^'een  the  two.*  To  which  decision,  counsel  for  Simpson  ex- 
cepted. 

The  Court  having  decided  the  items  objected  to  in  the  bill  of 
cost  to  be  correct,  legal  and  proper,  counsel  then  moved  the 
Court  to  permit  them  to  traverse  said  items,  for  the  purpose  of 
showing,  by  proof,  that  the  Sheriff,  Guard  and  Jailor  had 
charged  for  more  days  than  the  prisoner  was  confined  in  jail. 

WTiich  motion  was  overruled  by  the  Court,  as  coming  too 
late. 

The  Court  tlien  ordered  the  Sheriff  to  pay  over  to  the  County 
Treasurer,  ofHenry  County-,  a  sufficient  amount  of  the  defendants 
money  in  his  hands  to  cover  the  bill  of  costs  aforesaid,  to  which 
several  decisions  of  the  Court,  the  defendant  excepted,  and  ndw 
assigns  the  same  for  error. 

DoYAL  &  Nolan,  represpnted  by  Caluocn,  for  plaintiff  in 
error. 

SoL  Gen.  McCune,  represented  by  GhEm^  tat  defendant 
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.   By  the  Cbiirt.-'— WAtoER,  J.  delivering  the  opinion. 

■  '       .  .  ■    V 

The  first  groiulcl  of  error  taken  in  this  case  is,  to  the  decision 
of  the  Court  allo'wing  the  bill  of  costs  charged  against  tlie  de- 
fendant. •         . 

Two*  of  the  items  charged^  we  think,  are  objectionable.  The 
officer  charging  costs  should  always  show  the  authority  of  the 
law  to  exact  its  payihent  from  the  pocket  of  the  citizen. 

[L]  We  are  not  aware  of  the  provisions  of  any  fee  bill,  rc^gu- 
kted  by  Statute,  which  authorizes  the  officer  to  charge  rail  road 
/ore  in  conveying  a  prisoner  from  one  place  to  another.     The  of- 
ficer is  allowed  to  charge  mileage  for  conveying  a  prisoner,  and  if 
he  chooses  to  convey  him  on  a  rail  road,  he  does  so  upon  his  own 
responsibility ;  still,  he  can.  only  charge  the  mikage  allowed  by 
the  Statute.     From  what  point  the  defendant  was  conveyed,  or 
what  distance,  the  record  does  not  inform  us.     The  charge  is 
too  initfiniU  in  another  respect — ^^  Prisoners  rail  road  fare  and 
flttft"  expenses?^    What  those  other  expenses  were,  we  do  not  know. 
The  defendant,  who  pays  costs,,  is  entided  to  bjave  the  specific 
items,  and  the  amount  of  each  separately  and  distinctly  stated. 
[2.3  The  item  for  guarding  the  jail,  we  tliink,  was  improperly 
charged  against  the  defendant.     The  first  section,  of  the  Act  of 
1796  declares,  that  the  Justices  of  the  Inferior  Courts  of  every 
County  in  this  State  shall  maintain  and  keep  in  good  repair,,  ai 
the  charge  of  such  Couniy^  one  sufficient  jail,  ^ith  suffici^it  apart- 
ments lor  the  safelceeping  of  criminak  and  debtors,  well  secured, 
&C.    Prince^  169.    Itis-mkde  the  duty  of  each  County  to  se- 
cure their  own  criminals,  at  the  charge  of  the  Couut^,  by  having 
a  good  and  sufficient  jail  for  that  purpose ;  and  if  they  have  not 
such  a  jail,  and  a  guard  is  necessary,  that  guard  should  be  paid 
by  the  County,  and  not  by  defendants.     We  arejiot  a^yare  of  any 
Jie  bUly  regulated  by  Statute,  which  authorizes  such  a  charge  to 
be  nade  gainst  a  defendant^  and  those  who  charge  costs,  and 
^xact  its  payment,  as  before  remarked,  must  show  the  ccuthariiy 
of  ike  la»  \o  Ax^90n 

[3.}.  We  ai»«bi9  of  the  opinion  the  Court  below  erred  in  or- 
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dering  the  SlierirF  to  pay  tlie  nuoney,  belonging  to  the  defendant, 
over  to  the  County  Treasurer.  After  the 'cjonviction  of  the"  de- 
fendant, judgmejnt  ought  to  have  been  entered  up  against  him 
for  tlie  amount  of  tlie  cosls  legally  due,  according  to  the  provis- 
i9ns  of  tlie^  Acts  of  1820  and  1830.  Prince,  446,  467.  The 
money  shoukl  then  have  been  applied  to  the"  satisfaction  of  such 
judgment,  and  tlie  balaiice  returned  to  the  defendant  or  his  au- 
thorized agent. 

Lfet  the  judgment  of  thq  Court  bdow  be  reversed. 


No.  23. — William  Collins,  administrator,"  plaintiff- in  error,  tw. 

AjN'DREw  Turner,  defendant 

w 

'  .  •  '  ■ 

{!.]  When  a  writ  of  error  i»  dstnisscd  in  this  Court,  no  damageB  are  recoTei%- 
alile  in  the  cai«o  in  the  Court  oelow.  '  '      ■ 

■ 

■  Motion,  in  Henry  Superior  Court.    Decided  by  Judge  Stabk, 
April  Term,  1850.       ' 

WilKam  'Collins,  as  administrator  of  Sarah  Gruthrie,-  deceased, 
broiight  an  actioR  of  trover,  in  Henry  Superior  Court,  against  An- 
drew Turner  forihe  recovery  of  several  Wegroes.  The  Juiy  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $2100,  to  be  dis- 
charged by  the  delivery  of  the  property  in  a  specified  time.  Tur- 
ner, by  writ  .of  erroi",  carried  the  case  to  the.  Supreme  Court.  At 
the  February'  Term,  1860,  of  this  Coui:t  at  Macon,  the  writ  of 
error  was  dismissed,  upon  th^  ground  that  the  defendant  in  error, 
Wm.  Collins, 'had  no  notice  of  the  filing  of  th6  sam^  intiie  Court 
below — there  being  no  entiy  of  iservice  of  a  copy  by  Ae  Sheriff 
or  counsel  of  the  party,  as"  required  by  the  21st  Rule  of  this 
Court.  At  the  April  Term,  1850,  of  Henry  Superior  Court,  coto- 
sel  for  Collins  moved  the  Courtio  enter  up  jUdgiAent  BgainsC  tVir- 
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ner  for  the  sam  of  two  hundred  and  ten  dollars,  as  damages^  it 
being,  ten  per  cent  on  the  amount  of  said  verdict  of  $2100. 

The  Court  overruled  the  motion,  and  counsel  for  Collins  ex- 
cepted. 

DoYAL  k  Nolan,  and  Clabk,  for  plaintiff  in  error. 

MooBE  and  Gleiw,  for  defendant. 

■ 

By  the  Cbifll-^NisBET,  J.  delivering  the  opinion. 

[1.]  The  dismission  of  a  writ  of  error  in  this  Court,  confirms 
the  judgment  below.  This  is  true  by  our  own  ruling.  We  dis- 
miss a  writ  for  defective!  pleadings.  Our  judgment,  in  that  case, 
is  not  upon  the  merits^  of  the  cause  as  made  ih  the  pleadings.  |t 
is  up<xi  the  sufficiency  of  the  pleadings,. and  nothing  else.  The 
confirmation  of  ike  judgment  is  the  legal  effect  of  the  dismission 
of  the  writ  It.iti  the  c<mclusion  which  the  law  draws  fix)m  that 
&et  Now,  the  damages  are  awarded  for  bringing  up  causes  for 
dday  only.  Whether  they  are  brought  up  for  deky  only,  can 
only  be  determined  by  a  heai^ng  and  judgment  on  the  merits, 
ff  we  neither  hear  nor  adjudge  a  cause,  how  can  we  grant  or 
widihold  a  certificate  ?  The  kw,  we  are  satisfied,  does  not  con- 
tonplate  die  recovery  of  damages  in  such  a  case.  The  dama- 
ges are  recoverable  when  the  judgment  of  the  Court  below  is  &xc 
a  sum  certain,  an4  ii  qfirmed  in  the  Suprenyt  Couri^  provided  no 
one  of  the  Judges  will  certify  that  the  case  was  not  brought  up 
for  delay  only.  The  graiiting  or  withholding  the  certifioite  is  a 
disGretioa  .to  be  ^exercised  when  the'  judgment,  being  for  a  sum 
■ecft«ui|  is  affirmed  by  us.  .In  this  case  there  has  beenno  affina* 
aace  of  the  judgment  by  t^ns  Court.  It  is  not,  therefore,  a  ease 
Hordamages.  SeelmparganixingAprem$Oomt^see.b^lKdliff8^ 

Let  the  judgment  be  affirmed 
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No.  24. — GrEORGE  W.  LoGAN^  plaintifT  in  error,  vs.  Aamos  S 

GiGLEY,  defendsmt  in  error.- 

i 

[1.]  Abend  by  an  adminiitratcrf  to  convey  real  estate  of  his  intestate,  in  cod 
templation  of  a  sale  under  the  Ordmarjf»  order,  is  void,  and  is  incsipabh 
of  being  enforced,  either  at  Law  or  in  Equity,  as  contrary  to  the  policy  o 
the  Statute  authorizing  administrators  to  sell  the  real  estate  of  thcnr  intet 
fate. 

» 

Covenant  on  bond  for  titles  to  land,  in  Bibb  Superior  Court 
Tried  before  Judge  Stark,  January  Term,  1850. 

.  George  G.  Myers^  as.  principal,  and  George  M.  Logan,  as  se 
curity,  on  the  third  day  of  January,  1848,  executed  to  Aaron  S 
Gigley  their  bond,  in  the  penalty  of  eight  hundred  and  fifty  dol 
lars,  conditioned  to  be  voi(l,  when  the  said  Myers,  as  administra 
tor  of  the  ^estate  of  Charles  T.  England,  deceased,  should  maki 
or  cause  to  be  made,  as  such  administrator,  gobd  and  sufficien 
warrantee  titles  to  lot  No.  6,  in  square  36,  according  to  the  phd 
of  the  city  of  Macon,  in  the  County  of  Bibb,  unto  the  said  Gig 
ley,  his  h^irs  and  assigns,*  as  soon  as  the  same,  could  be  doiK 
according  to  law. 

Upon  this  bond,  the  defendant,  in  error,  Aaron  S.  Giglej 
brought  his  action  in  Bibb  Superior  Court  against  George  M 
Logan  and  George  G,  MJrers. 

On  the  trial  the  plaintiff  proved,  by  Col.  .Robert  V.  Haide 
man,  that  he,  as  the  agent  of  the  plaintiff,  a  short  time  tbefore  ^ 
commencement  of  the  suit,  demanded  from  Logan  titles  to  sail 
property,  in  conformity  to  the  terms  of  the  boitd.  Logan  refiifl 
ed  to  make  titles,  and  said  that  Myers  was  gone  to' some  of  th 
northern  States,  and  resided  out  of  -Georgia. 

Counsel  foe  defendant  then  moved  the  Court  for  a  non-€oi1 
upon  the  following  grounds : 

Because  Myers,  the  principal  in  the  bond,  and  a  joint  and  S€ 
veral  undertaker  with  Logan,  had  not  been  served,  but  wa 
shown  to  be  beyond  the  jurisdiction  of  the  Court 

Because  the  testimony  showed,  that  the  undertaking  in  tli 
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bond  was  illegal  and  void,  and  that  the  obligors  and  obligee 
were  cognizant  of  it,  and  all  participes  criminisy  in  thisj  that 
it  was  an  obligation  oi^  the.  part  of  Myers,  as  administrator  of 
Charles  T.  England,  to  sell  the  real  estate  of  dc^ccased,  contrary 
to  the  Statutes  regulating  the  sale  of  inte5$tate's  real  estate. 

Because,  to  sell  real  estate  of  intestate  by  an  administrator, 
privately,  and  without  an  order  of  die  Court  of  Ordinary,  as  regu- 
lated by  Statute,  is  an  illegal  and  void  contract^  and  no  action 
can  arise  in  favor  of  an  obligee  in  a  bond,  which  shows,  on  its 
face,  that  it  was  given  to  enforce  and  carry  out  such  a  sale. 

BecsCuse  it  is  contrary  to  the  policy  of  the  law  to  allow  a  re- 
covery on  bonds  of  this  kind,  because  it  enables  the  administra- 
tor and  purchaser  to  perpetrate  a  fraud  on*the^estates  of  intes- 
tate, and.the  policy  of  the  law  requires  that  the  whole  undertaking, 
bond  and  all,  should  be  declared  null  ami  void. 

Because  the -contract,  as  shown  from  the  evidence,  is  null  and 
Tdid. 

The  Court  overruled  the  motion  for  a  non^suit,  and  counsel  for 
defendant  excepted. 

PowEBS  and  Whittle  for  plaintiff  in  error. 

Haxokkah,  for  defendant  in  error. 

Bif  tkt  CmtrL — Lumpkin,  J.  delivering  the  opinion. 

• 

[1.]  We  fully  subscribe  to  the  doctrine,  as  ruled  by  the  Su- 
pieiiie  Court  of  New  York,  in  The  Overseers  of'BridgewaJter  vst 
The  Obeneers  of  Brookfieldj  (3  Cow.  299,)  and  in  Jkrreck  tm 
Grew  if  JBrowfif  (5  Wend.  579,). namely :  that  a  band  by  an  ad- 
mrddraiorj  to  convey  real:. estate  of  his  intestate,. in  contempla- 
tion of  a  sale  under  the  Ordinary* s  order,  is  utterly  void  and 
incapable  of*  being  enforced,  either  at  Law  or  in  Equity,  and 
that  it  is  against  the  policy  of  the  law  to  permit  the  authority, 
conferred  by  the  Ordinary ^  to  be  influenced  or  controlled  by  any 
previous  contract 

In  the  latter  case,  it  was  well  remarked  by  Ch.  J.  Savage,  lihaX 
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■      ^ : — 

Logan  V9.  Gigley. 

.  ■  » 

by  Statute,  administrators  must  sell  at  auction,  and  they  can  sdl 
in  no  other  manner.  The  highest  bidder  m^st  haye  the  properly, 
and  to  him  the  administrators  must  convey^  If  the  bidder  at 
public  auction,  therefore,  ofier  more  than  the  administrators  haVe 
agreed  to  sell  for,  they  must  forfeit  and  pay  the  difference  out  o* 
-their  own  podkets,  according  to  their  contract  They  have 
every  inducement,  therefore,  to  discourage  bidding,  whereas,  theii 
duty  requires  them  to  sell  at  the  highest  price.  Such  a  contract, 
con8e(^uently,  is  highly  improper,  and  a  isolation  of  the  du^  oi 
the  trustee. 

Bxxtjiwn'constatj  that  Myers'  and  Logan's  bond*  was  given  to 
Aaron  S.  Gigley,  to  sell  and  convey  the  real  estate  o(  Charles 
T.  England,  deceased,  the  intestate  of  Myers.  It  does  n6t  so 
purport  on  the  fade  of  it.  It  is  an  obligation  of  Mjrers,  as  ad- 
ministrator of  England,  to  make,  or  cause  to  be  made^  good  add 
sufficient  wari^ntee  titles  to  lot  No.  6,  in  ^uare  36^  according  to 
the  plan  of  the  city  of  Miacon^  as  soon,  as  the  same  couUf  be 
done  according  to  law.  Still,' I  repeat,  this  lot  is  not  alleged,  in 
the  bond,  to  be  the  property,  of  England's  eistate.  It  may  not  be 
so,  and,  in  that  event,  the  bond  would  be  a  mere  perscma/ under- 
taking on  the  part  of  Myers,  and  the  addition  of  admimtiroier  to 
his  name,  be  considered  mere  surplusage. 

There  being  no  other  evidence. then  before  the  Court,  but  the 
instrument  itself,  and  the  testimony  of  Col.  Hardeman,  demaa^ 
ing  titles,  instead  of  moving  for  a  non-suit,  the  defendant's  coon* 
sel  should  have  gone  on*to  the  Jury,  and  supported  his  plea  by 
evidence,  and  then  asked  .the  instructions  of  ike  Court,  to  €be 
Jury,' that  the  bond  i^s  contrary  to  the  poUcy  of  the  law,  and 
consequently  void:  Upon  the  phoy  the  case  is  with  ihe  defimd- 
ant  in  the  Court  below-^-^pon  the  proofs  with  the  plaintiff; 

The  judgment  must,  therefore,  be  affirmed. 
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No.  25. — ^L.  M.  Wiley,  Pabish  &  Co.  plaintiffii  in  error,  m,  C. 
fc  O.  H.  KELftcrand  Halsted  and  others,  defendants. 

[1.]  The  jndsment  of  a  Cport  of  oompetc>Dt  jnriMliction,  over  the  tabjeet 
matter,  it  concluiiVe  aa  to  the  facta  which  it  deciden.  until  reversed  or  sat 
made,  and  sach  Jadgriient  rannot  be  collaterally  impeached  or  contradicted 
by  evidence  whiob  such  judgment  declares  to  have  been  caneeUed  and  «► 
nutied.  ^ 

Rule  against  Sieriff,  and  inotion  to  set  aside  ^.  /a.  in  Houston 
Superior  Ck>urt    Decided  by  Judge  Stark,  Appl  Term,  1860. 

At  the  April  Term,  1839,  of  Houston  Superior  Court,  L.  M. 
Wiley,  Pkrish  &  Co.  obtained  judgment  against  T.  k  S.  \^- 
fiunn,  for  the  sum  of  $1763  96  cents,  principal.  Execution 
issued  therefor  on  the  18th  day  of  May,  1839. 

The  correct  amount  was  inserted  in  the  face  of  the  execution, 
but  on  the  back  it  was  for  $763  96— the  same  entry  was  made 
on  die  execution  docket  The  only  entry  which  appeared  upon 
the  execution^  was  a  receipt,  in  the  hand-writing  of  the  4ate 
Judge  2Wuy,  for  $186  46  cents — ^but  not  signed  by  him — dated 
January  2ddi,  1840.         ^ 

At  the  October  Term,  1846,  tod  on  the  28th  day  of  the  month, 
an  otda  was  obtained,  which  recited  that  it  appeared  to  the 
CoQit,  by  the  statement  of  plaintiflPs  counsel  a^d  an  inspection 
of  the  record,  diat  the  original  Ji.  fa,  had  been  issued  by  the 
Cieik,  throngh  mistake,  for  $763  96  cents,  instead  of  $1763  96 
cents,  and  ordering  that  the  said'^.  fa.  so  erroneously  issued, 
be  cancelled  and  annulled,  and  a  new  one  for  the  correct  amount 
be  issued;  and,  also,  directing  the  late  Sheriff,  George  M.  Dun-^ 
can,  to  enter  upon  the  new  jL  fa.  any  levy  or  paymei^t  which 
may  bare  been  made  upon  the  old  one ;  ajid  accordingly,  upon 
*  nid  fi.  fa.  George  M.  Duncan  made  several  entries,  the  last  ol 
which  was  made  sometime  about  the  1st  of  January,  1840. 

At  the  October  Term,  1846,  of  said  Court,  a  controversy  arose 
as  to  the  distribution  of  certain  money  arising  from  the  sale  of  T* 
k  S.  WiHiami^  property,  between  the  plaintiffii  in  ibia  f,.  fa.  ami 


118  SUPREME  COURT  OF  GEOBjGI^. 

Wiley,  l*uri!tli  &>  Co.  vjuKelseyi,  Halstcd  And  oihen. 


other  judgment  creditors  of  T.  &  S.*  Williams,  when  an  issue  of 
payment  was  made,  and  tendered  upon  the  J?.  Jo,  of  Wiley," 
Parish  &  Co.  €it  the  instance  of  C.  &  G.  H.  Kelsey  and  fialsted, 
which  was,  at  the  April  Term,  1847,  withdrawn,  and  at  said 
term,  on  motion  of  counsel,  the  ^,  Ja.o{  Wiley,  Parish  &  Co. 
was  set  aside,  on  the  ground  that  it  was  dormant,  and  the  money 
tlien  in  the' hands  of  the  SheritT  ordered  to  be  paid  to  the  ^.  Jo. 
of  C.  &  G.  H.  Kelsey  and  Halsted.  To  which  decision  excep- 
tion was  taken,  and  the  same  was  reversed  by  the  Supreme 
Court ;  and,  subsequently,  money  was  paid  upon  said^.  jftu  by 
order  of  the  Superior  Court,  had  at  October  Term,  1848. 

At  the  April  Term,  1850,  of  Houston  Superior  Court,  a  nje 
was  moved  against  the  Sheriff  to  pay  over  money  arising  from 
the  sale  of  T.  &  S.  Williams'  property,  to  the  fi'^Ja,  in  favor' of 
Wiley,  Parish  &  Co.  when* counsel  for  defendants  in  error  moved 
the  Court  to  set  aside  said  Ji,  Ja.  upon  the  foUovring  grounds : 

1st.  Because  said^.  Ja.  bears  date  the  28th  day  of  October, 
1846 — more  than '  seven  years  after  the  signing  of  the  judgment 
from  A^hich  it  issued ;  that  it  is  att^st^d  by  Angus  M.  D.  King,  as 
Judge,  ^'bo  was  not,  at  tliat  time;,  Judge,  and  signed  by  Lewiv 
J.  Jordan,  as  Clerk,  who  was  not,^t  that  time.  Clerk  of  Ihis 
Court. 

2d.  Because  said  Ji,  Ja.  is  not  an  alias  Ji,  Jvl  and  Gontaina 
entries  prior  tp  its  date — thp  original  fi.  Ja.  having  been,  by  or- 
der.of  Court,  set  aside,  cancelled  and  annulled  by  order,  of  this 
Court. 

3d.  Because  the  judgment  from  which  said  JL  fn.  purports 
to  have  issued  was  donnant— said  Ji.  Ja.  not  having  issued  with- 
in seven  years  from  the  time,  of  signing  said  judgment 

4th-  Because  the  judgment  from  which  said^.  Ja.  wAs  issued 
is  ai^d  was  dormant  before  the  said  Ji.  Ja.  was  issued — ^the  ori- 
ginal /.  Ja.  issued  therefrom  not  having  any  entry  made  there- 
on by  the  proper  officer  for  more  than  seven  years  from  the  time 
it  was  issued :  and  farther, 

.Because  the  said  original^.  ^.  was  not  .erroneously  issued, 
b|d;  was  correctly  issued,  and  that  the  said  original  was  dormant, 
^•ad  the  said  established^.  ^.  was  erroneously  established,  and 
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contained  entries  which  were  not  on  the  original^?,  fa,  and  said 
entries  were  erroneously  "placed  on  the  said  established,/?,  fa. 

Which  motion*  the  Court  sustained,  and  ordered  thq  f,  fa.  of  . 
plaintifTs  to  be  set  aside  as  absolutely  null  and  void)  and  the  mo- 
ney in  Ae  hands  of  Sheriff  to  be  paid  to  the  ^^  fas.  in  favor  of 
the  defendants,  according  to  their  priority.     To  which  decision 
counsel  fcjr  plaintiffs  excepted,  and  have  assigned  error  tliereon. 

Powers  &  Whittle,  and  Hixes,  for  plaintiffs  in  error. 

KnXEN,  WABBEKand  Giles,  for  defendants  in  error. 

By  the  Ccmi. — ^Wabner,  J.*  delivering  the  opinion. 

'The  facts  of  this  case  are  briefly  ife  follows:  At  the  October 
Tenn  of  Houston  Superior  Court,  in  the  year  1846,  it  was  order- 
ed and  adjudged  by  the  Court,  upon  the  evidence  of  the  plain-' 
tiflfe*  counsel,  and  an  inspection  of  the  recordy  that  the  Clerk  had 
issued  an  execution  upon  a  judgment  rendered  in  favor  of  L.  M. 
Uraej,  VmA  &  Co.  vs.  T.  &  S.  Williams,  through  mistake,  fcMr 
Ae  sum  of  $753  95,  instead  of  the  sum  of  $1753  95 ;  and  it 
ma  fertlier  ordered  and  adjudged  by  the  Court,  that  the  execu-* 
tion  80  emmeously  issued,  be  and  the  same  is  hereby  cancelled 
mi  amuOeif  and  that  the  Clerk  forthwith  issue  a  f.  fa.  for  the 
correct  amount  of  the  judgment,  nunc  pro  .tunc ;  and,  also,  that 
the  late  Sheriff,  George  M.  Duncan,  do  enter  upon  said  Jl.  fa.  so 
to  be  issued,  any  levyor  payment  which  may  have  been  made  or 
received  tipon  the  execution  erroneously  issued  as  aforesaid. 

The  execution  so  issued  •  in  accordance  with  the  judgment  of 
the  Court,  h^,  claimed  money  in  the  Court  below,  and  has  once 
been  before  this  Court,  when  it  wa^  adjudged  not  to  have  been 

^dormant  execution. 

• 

At  the  last  term  of  the  Court,  the  execution  established^bjr 
the  judgment  of  the  Court,  as  before  stated,  wa3  placed  in  die 
Sheriff's  hands,  to  claim  money  arising  from  the  sale-of  the  do* 
fendants'  property,  when  a  motion  was  made  to  set  it  aside,  upop 
Ae  ground  tihat  an  ex^ution,  allied  to  have  been  the  oinigadl^' 
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execution,  was  produced  in  Couft^' which  had  been  issued  for  th* 
correct  amount,  and  was  dormant  under  the  taw,  and  the  Coui 
sustained  the  motion,  ^d  set  aside  the  fi.  fa,  so*issued  in  ac 
cordance  vjth  the  judgment  of  the  Court,  made  at  October  Tenn 
1846.  The  only  questiop  involved. is,  whether  the  judgment  0 
the  Oourt,  rendered  in  October,  1846,  can  be  attacked  and  se 
aside  in  this  collateral  manner. 

The  only  effect  of  the  evidence  offered  is,  .to  show  that  tb 
Court  was  mistaken  as  to  the  facts  when  the  judgment  was  ren 
dered  in  1846,  and  that  the  judgment  was  erroneous.  In  otfae 
words,  the  evidence  now  offered  expressly  contratUds  the  Judg 
ment  rendered  in  1846.  The  judgment  rendered  in  1846  de 
clares,  that  the  execution  issued  for  the  vrrong  amount  The  evi 
dence  now  offered  is  for  the  purpose  of  showing  that  there  wa 
910  mistakey  and  that  the  execution  was  originally  issued  for  iht 
-correct  amount,  and  to  prove  that  fact,  a  paper  is  offered  which  i 
'said  tobeihe  original  execution.  . 

Admit  the  paper  offered  in  evidence  to  be  the  /original  exeoi 
tion, and  what  effect  can  it  have  as  evidence?  The  judgma 
of  the  Court,  in  1846,  declares  it  to  be  canctOed  asd  4mmiU 
and  so  long  as  that  judgment  remains  unreversed^  h  k  dBffqri^t 
perceive  upon  what  legal  principle  it  can  be  rmrimJkM^  aildt « 
pecially  how  it  can  be  contradicted  by  offering  a  pap^r  iniM 
dence,  which,  by  the  judgment  of  a  Court  of  cmfqffjan/t  joaiA 
tion,  has  been  adjudged  to  have  been  cancelled  aMtM^wiffiJ. 

Although  the  judgment  may  have  been  erraneouf^  yet  it  is  con 
elusive  as  to  the  /acts  which  it  purports  to  decide— it  being  Hk 
act  of  a  Court,  having  competent  jurisdiction  over  the  suhfedmM 
itr — it  cannot  be  contradicted  or  attacked,  in  the  manner  propoi 
ed  in  the  Court  below.  Stark  vs.  Woodward,  1  Mtt  trMcOori 
Rep.  329.  Ljflesvs.Broumy  Harper's  Law  Rep.  31.  Geyer  m 
JlguHar^l  Term.  Rep.  691.  Sims  fy  Wise  vs.  Slocum,  8  OranA 
S98.  1  (hnd.  Rtp.  U.  S.  641.  We  are  of  the  opinion  A^ 
.OoQlll  faakrw  erred  in  its  judgment,  in  allowing  the  judgmen 
imifarod  in  1846,  establidbing  the  execution,  to  be  impeached 
(MknUjh  by  the  evidence  offered  for  that  purpose. 

JLet  tihe  judgment  of  the  Court  below  be  reversed. 
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No.  26. — ^Brinkley  Bishop,  phdntifT  in  error,  vs.  The  St  ate  or 

Georgia,  defencUnt 

{ 1.]  A  witnelM  nSay  be  interrogated  as  to  tho  state  of  bis  feelings  toward  a  par- 
ty, in  order  to  show  tbe  bias  under  which  he  testifies ;  it  is  not  admissible, 
however,  to  inquire  into  the  cause  of  his  hostility. 

(]'2.]  When  the  dispute  is  as  to  localities,  a  diagram,  drawn  in  accordance  with 
the  testimony  of  a  witness,  may  be  submitted  to  the  Jury  without  having 
been  first  Qxhibitcil  to  tlie  witness  whose  evidence  it  contradicts. 

[3.]  A  new  trial  will  not  be  granted,  inconsequence  of  ttie  admission  of  ille- 
gal testimony,  where  such  testimony  was  sufftprcd  to  go  to  the  Jury 'withoot 

■ 

objection,  cither  on  its  introduction  or  in  the  argument  of  the  case. 

[4.]  The  affidavit  of  a  Juror  will  not  be  received  to  impeach  his  verdict. 

1 3.]  When  a  Juror  is  put  upon  triqrs,  it  is  not  proper  for  amnael  to  ask  him  any 
other  questions  than  thoso  propounded  by  tho  Act  of  1843. 

[6.]  Where  the  offence  has  been  recently  committed,  and  the  party  accused 
imprisoned  during  the  whole  time  which  has  intervened  between  his  ar- 
rest and  trial,  it  is  good  cause  of  continuance  in  h  capital  case,  at  tho  first 
term  ifttr  the  bill  isifound,  that  the  defendant  cannot  come  safely  to  trial  on 
'teemmt  of  the  excitement  existing  in  the  publio  mind  against  him.  And  tho 
rit  of  ibe  prisoner,  when  made  and  fded  in  telnns  of  the  law,  cannot  bo 
^tvlversed,  either  by  a  cross  examination  or  aliunde  proof. 

p.]  ftlsg^iaM  for  %  new  trial,  if  one  of  the  Jurors,  b<*fore  the  trial,  makes 

elearly  indicate  that  he  is  not  above  all  exception,  and 
Jinol  a  hypothetical  one — dependent  upon  tho  vrhole  proof 
ezeliuively,  in  reference  to  the  evidence  which  shall  bo  ad- 
dineA  OK  Air  jpMl  of  the  prosecution . 

Indictment  for  miuder,  in  Bibb  Superior  Court.  Tried  before 
Judge  Stajuc^  January  Term,  1860. 

The  drfendant.was  indicted  at  the  January  Term,  1850,  of 
Kbb  Superior  Court,  for  the  killing  of  one  Turner  Sipith,  on  the 
eighth  day  of  December,  1849;  The  cause  came  on  for  trial  at 
the  same  term  of  the  Court,  when  the  defendant  moved  the  Court 
for  a  continuance  of  his  cause,  upon  the  ground  stated  in  his  writ* 
ten  affidavit,  to  wit :  '^  That  he  cannot  go  safely  to  trial,  becmue 
such  is  the  excitement  in  the  public  mind,  and  so  excited  is  pub- 
lic feeling  against  him,  as  he  has  been  inibrmed  and  bdievcs^ 
that  he  has  more  to  fear,  and  does  fear  that  he  cannKA  o\Aa3oEi  ^ 
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fair  trial."  In  answer  to  questions  propounded  by  the  State  on 
a  cross  examination,  defendant  stated,  that  he  made  the  state- 
ment, contained  in  his  affidavit,  from  information  received  from 
persons  while  he  was  in  jail ;  that  he  had  been  confined  in  jail 
since  the  8th  day  of  December ;  that  he  remembered  the  names 
of  but  two  persons  wiio  gave  him  information  on  the  subject 
One  was  Patrick  Cimningham,  who  told  him  the  day  before, 
*'  that  there  w^  a  heavy  weight  against  him."  The  other  uras 
Hezekiah  McKinney,  who  told  him  sometime  after  I|is  confine- 
ment, ''that  public  opinion  was  against  him.^  .Defei^dant  far^ 
ther 'stated,  that  he  did  dot  know  that  any  one  had  stated  to  him 
that  public  opinion  was  so  excited  that  he  could  not  have  justice 
done  him. 

The  Court  overruled  the  motion  for  a  continuance,  and  ordei^ 
ed  the  trial  to  proceed. 

In  the  progress  of  the  trial,  John  P.  Lamar  was  introduced  as 
a  witness  by  the  defendant.  Upon  his  cross-examination,  in  an- 
swer to  a  question  propounded  by  the  State,  ^vitnes$  stated  ^bfX 
"  he  was  not  on  friendly  terms  with  Turner  Smith,  the  deceaaed." 
Counsel  for  the  defendant  then  proposed  to  ask  &e  witaeas  as  to 
the  reasons  of  his  hostility  to  the  deceased,  which  was  oveftuled 
by  the  Court. 

Ridhard  Bassett,  a  witness  for  the  defendant,  testified  astofte 
localities  of  the  place  at  which,  ^nd  the  relative  aituataon  of  die 
parties  at  the  time  the  killing  was  perpetrated. 

By  way  of  rebuttal  to  the  testimony  of  Bassett,  the  State  intro- 
duced a  "  diagram,"  based  upon  the  testimony  of  ■  ■  ■ 
a  witness  for  tlie  State,  without  having  first  submitted  the  dia- 
gram  to  Bassett — said  diagram  being  at  variance  with  the  testi- 
mony of  Bassett  ai^  to  the  place  and  position  of  the  parties  at  die 
time  the  killing  was  done. 

The  Jury  returned  a  verdict  of  guilty,  with  a  recommendation 
of  the  prisoner  to  the  mercy  of  the  Court. 

Counsel  for  the  defendant  then  moved  die^  Court  for  a  new  tri- 
aly  upon  several  grounds^  of  which  the  decision  of  this  Court  ren- 
ders it  only  necessarj- to  state  the  following: 

Ifit  Because  the  Court  'refiised  to  alldte  counsel  for  prison^ 
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to  aak  Jotm  P.  Lamar  ^Aiy  he  wais  unjlt^lbdly  to  the  deceased^  af- 
ter the  CQunsd  for  the  State  had  beetjiil^ermitted  to  ask  him  if  he 
uras  unfiioidly.  ,y4 

2d.  Becaose  the  Court  allo^ii^^  diagram  to  go  in  evidence  to 
contxadict  the  testimony  of  B^l^tt,  which  was  not  exhibited  to 
Basafett     '  .  .v^ 

3d.  Because  David  JSiaiCh,  Jr.  -one  of  the  Jurors  who  tried  the 
cause^  was  mduced-to^agree  to  the  verdict  by  the  persuasion  of 
bis  fellowa,  by^  miBre{]|ri!sen1ing  to  said  Juror  the  effect  of  the  ver* 
(fict  rendered,  he  be^  assured  by  some  of  his  fellows  that  $r 
general  vordict  o^j^^guilty,  With  a  reconlmendation  to  the  mercy 
of  the  Court^''  ^dUtld  authorize  the  Court  to  commute  the  putiish<% 
ment  firoih  deai^kno  imprisonment  in  the  penitentiary. 

4lii.  Boc^jplf  ^^  Court  jerred  in  refusing  the  counsel  for  pris- 
OHer  the  iigjMb  examine  the  Juror  when  put  upon  triors. 

dth. .  WMp^  ^^  Court  erred  in  refusing  to  grant  a  continu- 
ance oj^JMSbuse  to  the  prisoner,  upon  the  grounds  stated  in  his 
afidaij|jHB  to  the  excitement  existing  in  the  public  mind  against 

6tII^!»Kause  Madison  Malsby,  one  of  the  Jurors  who  tried 
said  tMPy^'^^^  biased  and  prejudiced  against  the  defendant; 
and  scnnur  piejudiced,  as  to  be  uniable  to  do  justice  to  the  de- 
fendant 

Upon  tiift  hearing  of  the  motion  for  a  new  trial,  the  defendant 
submitted  the  affidavit  of  David  Smith,  Jr.  in  wbich  he  stated 
that  he  was  induced  to  agree  to  the  verdict  for  the  reasons  sta- 
ted in  the  third  ground  taken  in  the  motion. 

Defendant  also  submitted  the  affidavits  of  Henry  B.  Page, 
James  B.  Cooper  and  Zachariah  Holloman,  who  stated,  ^^that 
they  heard  Madison  Malsby,  one  of  the  Jurors  who  tried  the  cause, 
on  the  Saturday  ^efore  he  was  impanneled  on  the  Jury,  say  that 
if  he  was  on  the  Jury,  he  would  hang  Bishop  and  bum  Smith 
(who  was  also  indicted,  but  not  put  upon  his  trial.) 

Counsel  for  the  State  then  submitted  the  affidavit  of  Madison 
Malsby,  the  Juror,  in  which  he  stated,  ^'  that  in  a  conversation 
with  Page,  Cooper  and  another  individual  by  the  name  of  Keel^ 
on  ifaeSatmday  previous  to  the  trial,  he  said  that  if  suc\vte#aiitfy' 
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ny  was  given  before  the  Court,  ashe  had  heard  c6uld  be  brought 
in,  he  would  stay  there  until  hell  fre^zed  over,  or  hang  them,'' 
(meaning  Bishop  and  Smith.)  He  further. stated  in  his  affidavit, 
"  that  on  the  trial  ^of  the  cause,  he  acted  under  neither  bia^  nof 
prejudice,  and  was  solely  govemed4)y  the  law  and  the  testimony 
delivered  on  oath  upon  the  trial  before  the.  Courtj  and  that  he  was 
put  upon  the  Jury  without  ^ver  having  been  placed  upon  hit 
voire  dirty  or  questioned  its  to  his  competency  as  ^  Juror  by  the 
prisoner  or  the  State.  Deponent  further  swears,  that  in  a  con- 
versation  with  James  B.  Cooper,  injthe  presence  of  Francis  WeDs, 
on  Sunday  last^  he  told  Cooper  that  he  was  summoned,  but  did 
not  want  to  serVe  on  the  Jur^,  for  if  thc^  (meaning  the  prosecu- 
tion) made  such  proof,  as 'he  understood  they  could  make,  he 
would  stay  there  until  he  rotted,  or  until  hell  burned  dofwn,  but 
he  would  hang  them." 

.  The -affidavits  of  Ardin  Keel  and  Francis  Wells  Were  also  sub- 
mitted by  the  State  to  corroborate  and  sustain,  the  statements  of 
Malsby,  the  Juror, 

The  CoUrt  overruled  the  motion  for  a  new  trial,  and  counsel  for 
the  defendant  excepted. 

Thomas  P.  Stubbs  and  Wm.  K.  DEGRAFFErfaEiD,  for  plaintiff 

in  error. 

Sol.  Gen.  McC  we,  Hali.,  arid  Poe  &  Nisbet,  for  defendant  in 
error.  .  *. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

£l.]  The  first  error  complained  6f  in. the  proceedings*  of  the 
Court  below  in  this  ciuse  is,  that  the  Court  refused  to  iUIow  coun- 
sel for  the  prisoner  to  ask  John  P.  Lamar,  a  witne^jnr  the  de- 
fendant, why  hjB  was  unfriendly  to  the  deceased,  afllmlie  State'd 
attorney  had  been  permitted  to  inquire  of  him  if  hi^^nl  not  inim- 
ical to  the  deceased.  The  question  asked  the  "^AMM  was  pro- 
perly propounded  for  the  purpose  of  showing  tSSbias  under 
which  he  testified  ;  but  it  does  not  occur  to  us,  what  good  or  le- 
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gal  object  could  have  been  subserved  by  instituting  an  inquiry 
into  the  cause  of  the  hostility  entertained  by  the  ^^itness  toward 
the  deceased.  It  may.  hav^  answered,  to  be  sure,  to  have  justi- 
fied him,  in  the  opinion  of  the  Jury  and  others,  but  not  in  any 
way  to  elucidate  the,  truth  of  the  issue  which  they  were  trying ; 
on  the  eontrary,  by  entering  into  particulars  as  to  the  origin  of 
the  feud,  statements  might  have  been  made  which  could  not  be 
rebutted,  and- thus  improperly  havc-j)rejudiced  tlie  minds  of  the 
Jury  against  the  prosecud9p.  We  do  not  deem  this  alignment 
of  error  sufficient  to  gffect  the  judgment. 

[2.3  It  is  insisted,  in  the  second  place,  that  the  Court  erred  i/i 
allowing  a  diagram  to  go  before  the  Jury,  to  contradict  tlic  testis 
mony  of  Bassett,  which  was  not  exhibited  to  the  witness. 

[3.]  It  appears  frqm  the  record,  tliat  this  testimony  was  suf- 
fered to  go  to  the  Jury,  without  objection,  either  on  its  introduc- 
tion or  in  the  argument  of  the  case.  The  illegality,  then,  is 
waived,  and  a  new  trial  will  not  be  granted  in  consequence  of  its 
admission.  Had  this  proof  been  objected  to,  it  might  not  have 
been  pressed,  and  if  pressed,  might  have  been  excluded  by  tlie 
Court  It  will  nervef  dp  to  permit  a  prisoner  to  hear  illegal  tes- 
timony without  objection,  and  then  assign  its  introduetion  as  er- 
ror ;  bj  such  indulgence,  advantage  will  always  be  taken  of  the 
prosecution^    4  Shep.  187.-    4Humph,  27.     5  Blackf.  436. . 

But  apart  from  this  rule,  upon  what  principle  was  it  necessary 
to  exhibit  the  diagram,  submitted  to  thq  Jur}',  to  Bassett  ?  He 
had  testified  to  the  localities  where  the  homicide  was  committed. 
Anothei*  .witness  is  introduced,  who  gives  a  different  statement, 
and  a  plat  is  made  out  in  accordance  with  his  evidence.  It  is* 
not  the  paper  J  but  tlie  proof  upon  which  it  is  made  out,  that 
contradicts  Bassett  Had  the  prisoner  considered  it.  material, 
Bassett  could  have  been  called  back  and  re-examined  as  to  this 
matter  of  discrepancy.     This,  then,  cannot  be  regarded  as  error. 

[4.J-  It  is  nexj  uilge^  as  error,  that  the  Court  refused  to  receive 
the  affidavit  of  |J>avid  Smith,  Jr.  one  of  the  Jurors  who  tried  the 
cause,  to  impeach  the  verdict.  He  does  not  deny  the  guilt  of  the 
accused,  but  states,  that  he  was.  induced  to  agree  to  tlie  verdict^. 
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by  the  persuasion  of  his  fellow-jurors,  and  bj.  their  misrepresen-^ 
tations  ^s  to  the  effect  of  the  verdict  •  '  - 

In  Momoe^s^  Case^  (5  KeUy  ^  Cobby  141,)  although  the  point  ^i^ 
not  directly  made,  I  ventured'  the  opinion,  that  while  tlie  Juiy 
would  be  heard  in  th^ir  vindication,  th^y  would  not  be  allowed 
to  impeach  their  own  verdict  The  argument  now  submitted 
has  satisfied. me  of  the  soundness  of  that  conclusion/  I  admk 
that  the  ancient  Ia,w  and  practice  was  the  odier  way.  PhOtipsm. 
Fowler  J 1  fiorwej, -441,  8  Qea.  11  Parr  vs.  Seamesj  1  Bama, 
438.  Ayldt  vs.  Jewell,  2  Wm.  Blade,  1279.  BelHshvs.  JirmUj 
Buvb,  51:  And  in  Srmthys,  Chetham,  (3  Cames,  57,)  Spencer^]. 
^ays,  "  on  examining  the  English  authorities,  prior  to  the  revolu- 
tion, it  appears  to  me  that  the  information  of  Jurors,  as  to  what 
passed,  may  be  received.".      •    .         ^; 

I  will  not  refer*  to  the  case  of  Price' vs.  PowerSy^l  KebUj  811,) 
which  was  a  decision  to  the  contrary,  as  early  as  the  reign  of 
King  Charles  11.  since  Mr.  Justice  Parky  after  hearing  Lord  iCni- 
y(yrCs  censures  upon  KeUf?s  Reports^  biimed  his  copy,  "  not  think- 
ing it  worth  while  to  keep  a  refuse  book  in  his  library;"  and 
Lord  Campbell  calls  Keibk  ^^a  drowsy  sergeant^  known  only  for 
some  bad  law  reports."  Still,  it  is  very  certain  that  before  the 
epoch  of  our  revolution,  and  at  least  as  early  as  1770,  the  doc- 
trine in  England  was  distinctly  ruled  the  other  way,  and  has  so 
stood  ^ver  since.  In  Rex  vs.  Almony  (5  J.  BurrotoSj  2686,)  tried 
that  year  on  a  motion  for  a  new  trial  in  the  King's  Bench^  Stfr 
geant  Glyrm  prayed  that  the  affidavit  of  Mr.  Mackworthy  one  of 
the  Jurors,  might  be  read,  to  show  that  he  rendered  his  verdict 
'under  a  mistake';  but  the  emphatic  reply  ^f  Lord  Man^dd  was, 
^i/ouhwio-it  cannot^  be  read,^^ 

In  the  subsequent  case  of  Voire  vs.  Detaval,  (1  Term  R.  11,)* 
Lord  Mansfield  said,  the  Court  cannot  receive  an  affidavit  from 
any  of  the  Jurymen  themselves,  as  to  their  misconduct ;  but  in 
every  such  case,  the  Court  must  derive  its  knowledge  from  some 
other  source. '  •' 

Concede!  the  most,  then,  that  can  be  daimed>  in  Miay  1776, 
when  our  Adopting  Statute  took  effect,  the  law  in  England,  to 
borrow  a  term  from  geology,  was  in  a  transition  state,  aiod  &at 
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being  tfie  case^  we  are  at  Iibe<rty  to  exercise  our  own  discretion 
in  reqpect  to  it  . 

'  *  R  is  admitted,  that  notwithstanding  a  few  adjudications  to  the 
ooxktnxjy (Warner m.'Roberionj  1  iZoo/,  194;  Ounnell vs. PkUtipi^ 
1  Masi.  A9.641 ;  S^obe  Ps. BM^l  R(md;39;  EUedge  vs.  Todd; 
1  Humph.  44,)  diat  it  is  now  well  settled,  bodi  in  England,  and 
with  the  exceptidnbf  Tennessee,  perhaps,  in  eyerj  State  of  this 
oenfederaejr,  that  such  affidstvits  shall  not  be  receiyed|and,'we 
bdiere,  upon.<x)iTect  reasoning. .  If  the  doctrine  contoided  for 
Was  onee  established,  but  few  verdicts  could  stjandi  It  would 
open  the  widest  door  for  endless  litigation,  fraud  'and  perjurj, 
and  is  condemned  by  the  clearest  principles  of  justice  and  public 
policy.  '         ' 

We  rgect  this  groimd,  then,  as  totally  insufficient  to  obtain  a 
aewtrud. 

[6.]  The  next  ground  of  error  assigned  is,  tlie  refusal  of  the 
CSpuit  to .  8u£kr  the  counsel  for  the  prisoner  to  examine  the 
Jfuror  when  put  upon  triors. 

By  the  Act.  of  1843,, two  questions,  and,  as  we  think)  iwo 
wigj  are  allowed  to  be  propounded  to  the  Juror,  upon  his  vqire 
Hre^  by  counsel,  to  test  his  competency ;  and,  aotwithstanding 
his  answer,  the  State,  or  the  prisoner  either,  has  the  right  to  put 
such  Juror  upon  his  trial  in  the  manner  pointed  out  by  the  Com« 
moil  Law,  and  'to  prov€  such  Juror  incompetent ;  but  this  must 
be  done,  we  apprehend,  by  aliunde  testimony.  We  would  not  be 
onderstbod  as  denying  the  .rigl^t  of  the  triors  to  interrogate  the 
Juror. 

This  ground,  therefore,  cannot  be  supported. 

[6.]  But  it  is  urged,  that  the  Court  4erred  in  overruling  the 
motion  for  a  continuance— *the  prisoner  swearing  that  the  excite- 
ment against  him  was  such  as  to  prevent  a  fair  trial- 

In  HoweU  vs.  The  State^  (5  Go.  it  53,)  this  Court  intimated 
that  this  would  be  a  good  ground  ofvcontinuance,  at  least  at  the 
first  term  of  the  Court,  and  when  the  offence  had  been  but  re* 
cently  committed.  •  Considering  tlie  facts  of  this  case,  that  this 
was  tiie  first  term  of  the  Court  afler  the  indictment  was  found ; 
^  prisoner  pmt  upon  his  trial  the  next  moiiib  asfter  t]k;\e  oScnoft 
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was  committed ;  that  he  was  imprisoned  in  jail  during  the  whole 
of  the  intervening  time ;  the  known  excitement  which  usually 
exists  upon  the  perpetration  of  a  great  crime ;  and  that  the  ven- 
ue cannot  b.e  changed — we  are  unwilling  to  relax  the  rule  and 
bring  parties  into  trials  under  such  adverse  circumstances.  And 
when  it  is  recollected,  that  a  half  year's  close  confinement  will 
be  the  consequence  of  this  postponement,  it  is  siifficient  secu- 
rit]%  perhaps,  that  thi^  indulgence  i^U  not  be  abused.  .But  let 
the  depravity  of  the  criminal  be  ever  so  great,  and  the  fa,ct  of  his 
giiilt  ever  so  apparent,  if  he  offers  to  the  Court  sufficient  rea- 
sons, he  is  ehtitled  to  obtain  a  postponement  of  his  trial. 

In  a  cafee  of  murder,  committed  in  Newcastle-upon-Tyiie, 
which  had  created  great  excitement,  and  it  appeared  that  tho 
Jurors  were  chosen  from  within  a  circle  of  fifteen  miles  round 
Newcastle,  Aldersonand  ParkCy  BB.  postponed  the  trial  until  the 
following  Assizes.  Bolan^s  Casej  JSTewcasUe  Spring  Assizes,  1839. 
The  same  4octrine  is  also  recognized  in  Jolly  fsr^s  Case,  (4  71  JS. 
285.)  And  how  beautifully  is  this  principle  illustrated  in  that 
humane  provision  of  British  jurisprudence,  which,  adjudging  an 
attack  upon  the  King  to  b^  parricide  against  the  Stat^  and  that 
the  Jury  and  witnesses,  and  even  the  Judges  ata  the  children, 
deems  it  fit^  jQD.  flut  account,  that  the]:je '  should  be  a  solemn 
pause  before  proceeding  to  judgment-"^  legal  quarantine  before 
trialt— lest  the  mind  should  be  subject  t(5  the  contagion  of  partial 
and  improper  affections.  What  a  sublime  spectacle  of  justice, 
to  witness  this  statutable  disqualification  of  a.  whole  nation  for  a 
limited  .period!  ' 

^  But  it  is  said,  that  upon  a  cross-examination  of  .th^  prisoner  by 
the  Court,  as  to  the  sources  of  his  information,  that  the  written 
affidavit  which  he  made,  w^  so  far  qualified  or  discredited  as  to 
authorize  its  rejection ;  but  we  think  that  this.proceeding  waS' ir- 
regular. Had  the  accused  submitted  hunself  to  an  oral  exami- 
nation, it  might  have  been  otherwise;  but  |iaving  filed  his  affida- 
vit in  terms  of  the  law,  it  was  not  competent  to  interrogate  him 
farther. 

Mr.  Roscoe,  in  his  Treatise  an  Criminal  Emdendky  says,  where 
a  fair  and  imp«rl||il  trial  cannot  be  had  in  the  County  lAkeaee  the 
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Tenue  is  laid,  the  Court  of  Kings  Bench,  (the  indictment  b^Qg 
retooyed  tUtherby  cerHorari^)  will,  upon  an  affidavit  stating  thiEt 
fiict,  permit  a  suggestion  to  be  entered  on  the  record,  so  tfaattht 
trial  may  be  had  in  an  adjacent  County.  Grood  ground  must  tat 
stated  in.theaffidaiit  f<Mr  the  belief  that  the  trial  cannot  be  had 
Xke  suggediat^  hawever^need  not  state  ihe  Jacts  Jrom  wkich  them- 
/irence  is  draum  thai  a  fair  trial  camwi  he  had.  Citing  HmiPs 
CaMejZB.tfA.MAy{Z\Eng.Com.L.Rep.2^%)  JhfidiMssug^ 
gestiony  when  erUeredj  is  not  traversable.  1  Orithfs  CSrmi.  Law^ 
201.     A»coe,236. 

Beliering  these  principles  to  be  strictly  analogous,  the  disal- 
lowance of  this  motion  for  a  continuance  cannot  receive  ennr 
sanction. 

[7.]  The  only  remaining  question  is,  as  to  the  competency  of 
Madison  Malsby  as  a  Juror. 

The  general  rules  by  which  the  fairness  of  a  Juror  is  to  be 
tried,  are  so  fully  stated  in  Monroe^s  Casey  that  we  do  not  care  to 
Tecapitulate  them  here.  The  affidavits  submitted  to  the  Court, 
by  the  defendant  in  support  of  his  application  for  a  new  trial,  e»- 
taUisb,  conclusively,  the  unfitness  of  the  Juror.  Nor  do  we 
thidc  Umtelieved  by  his  own  statement.  It  is  Mntttded,  that 
the  opinion  which  he  expressed^ waspredicated  viftm a  hypothe- 
tical case;  but,  from  an  attentive  consideration  of  all  the  evi- 
dence, we  think  otherwise.  If  it  amounted  to  nothing  more 
than  the  expression,  simply,  of  an  opinion  upon  a  given  state  of 
fiurtSy  we  could  not  only  e^ccuse  the  individual,  but  even  com- 
mend him  for  giving  utterance  to  his  abhorrence  of  a  great  crime, 
supposed  to  have  been  wantonly  and  wickedly  committed 
against  the  peace  aud  welfare  of  the  communis  of  which  he  was 
a^iember.  Oa  the  eontrory,  the  proof  shows  a  determination 
to  look,  to  the  testimony  alomy  which  would  tn-culpate,  and  not  to 
that  v^ich  woulcf  ex-culpate  the  defen4ant— ^o  believe  that 
vfaidir  w^Mild  conoicty  and  to  disregard  that  which  would  acfuit 
fta  pnsoner.  Such  impressions  would  not  be  easily  removed, 
whaAesvtr  &ct8  may  have  been  proven  in  &vor  of  the  accused 
Who  can  doubt  but  that  they  would  have  operated  injuriously  to 
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^al  all  causes  should  be  decided  by  Jurors,  from  whose  breasts 
are  excluded  all  bias  and  prejudice.  To  break  down  any  of  ibibse 
•tfiEiguards,  so  \visely  erected,  and  to  suffer  JuioUrs  to  decide  upon 
«e^fife  and  Uberty  of  the  citizen,  whose  minds  aie  poiaoned  by 
|iiMo&  or  pejudice,  would  be  to  stab  Ae  lyrig^t  •dminiirtnrtion 
of  justice  in  its  most  vital  parts.  ,  We  cannot  hesitate,  tfaecefim, 
to  pronounce  Madison  Malsby  an  incompetent  Juror,  and  tliat  the 
Circuit  Court  ought  to  have  awarded  a  new  trial  to  the  defend- 
ant on  that  account. 

The  judgment  of  the  Court  below  must,  consequently,  be  re- 
versed and  the  cause  remanded,  and  a  new  .trial  granted  by  the 
St^>erior  Court  of  Bibb  County, 


No.  27. — Geo,  W.  Towns,  Governor,  for  the  use  of  P.  A-CSay- 
ton,  plaintiff  in  error,  vs,  John  Spbingeb  tt  al-.  defendants. 

[1.]  Ajiidgiiieiit  rendered  by  a  Court  .without  jurisdiction,  is  a  mere  nullity, 
an^  may  be  so  held  wherever  a«d  whenever  and  in  whatever  way  it  is 
sought  to  bo  used  as  a  valid  judgment. 

Rule  absolute  for  a  new  trial.  Granted  by  Judge  Stark,  at 
July  Term,  1850,  of  Bibb  Superior  Court 

The  plaintiff  instituted  an  action  of  debt  againstthe  defendant 
upon  his  bond,  as  former  Sheriff  of  Bibb  County,  for  the  recove- 
ry of  money  alleged,  to  have  been  collected  Igr  the  defendant,  as 
Sheriff,  upon  a  mortgage  ^.^a.  issued  from  the  Inferior  Court  of 
said  County,  in  favor  of  the  usee,  against  one  James  T.  Rivers, 
for  the  sum  of  three  hundred  and  fifty  dollars,  principal,  and  six- 
teen dollars  and  Hut^^tiiree  cents,  interest,  up  to  tiie  lit  dtt^  of 
May,  1838.  - 

The  canse  caate  <m  to  be  tried  ufoiiibtvpp^AMj  TVim, 
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TowDfl,  GoTemor, ««.  Springer  and  othen. 

1849,  vfhm  the  Juiy  returned  a  verdict  for  the  plamtiff  for  sev«% 
e&  hundred  doUars  and  fifty-one  cents. 

Whereupon  counsel  for  the  defendant  moved  the  Court  for  a 
new  trial,  upon  the  following  grounds :  .     ■       -.^    * 

.  lat  BecHiae  the  Court  erred  in  admitting  in  evidence,  tag  dlt 
phinti^  a  rule  absolute  in  favor  of  Philip  A.  Clayton  apinst 
John  Springer,  at  the  November  Term,  1847,  of  Bibb  Superior 
Court,  founded  on  a  mortgage  Ji.Jii,  from  Bibb  Inferior  Court, 
this  Court  having  no  jiuisdiction  in  said  case. 

2d.  Because  the  Court  erred  in  instructing  and  charging  the 
Juiy,  that  the  said  rule,  against  ]6tm  Springer,  was  sufficient  ev- 
idence to  authorize  the  Jury  to  find  for  the  plaintiff  and  against 
the  Securities  of  the  said  John  Springer. 

3d.  Because  the  Jury  found  their  verdict  for  the  plaintiff  with- 
out evidence,  and  contrsury  to  evidence. 

4th.  Because  the  Jury  found  contrary  to  law. 

Stb.  Because  the  verdict  of  the  Juiy  is  not  in  terms  of  the 
law,  and  because  it  is  for  too  large  an  amount,  and  because  the 
priiunpat  and  interest  are  united  in  one  sum. 

At  the  July  Term,  1850,  Judge  iShirA;  heard  and  made  abso- 
late  the  rule  rdti^  and  granted  a  new  trial,  '*  (m  the  ground  that 
the  Court  erred  in  admitting  said  rule  absolute  in  evidence,  be- 
cause the  Superior  Court  had  no-jurisdiction  over  aa  execution 
issued  firom  the  Inferior  Court,  and  as  the  rule  did  not  show  that 
the  Superior  Court  had  juriscHction,  the  rule  absolute  was  a  nul- 
lity and  void,  and  therefore  erroneously  admitted  in  evidence." 

To  which*  decision  of  the  Court,  counsel  for  plaintiff  excepted. 

Stubbs  and  Lester,  for  plaintiff  in  error. 

Cole,'  for  defendantSvin  error. 

»   *       •  ■       . 

By  the  Court — ^Nisbet,  J.  delivering  the  opinion. 

[!•}  |t  appears  from  the  statements  in  tlM  plaintifi's  declara- 
tion, dmt  ihtJLJa.  upon  which  the  rule  against  the  Sheriff  was 
nuyred^  imed  upon  the  fiyredosure  of  a  moi^^e)  and  loot  re- 
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tumabk  to  the  Inferior  Court,  The  rule  was  moved  "before  the  Su- 
perior Court,  and  was  there  made  absolute.  The  question  is, 
was  that  oidtr  absolute  or  judgment  of  the  Superior  Court  ad- 
mJUKBple  on  the  trial,  to  charge  the  surety  of  the  Sheriff.  We 
tUbk  it  WIS  IMM9  because  it  is  a  mere  nullity.  It  is  a  nullity*  be- 
cause the  Court  which  rendered  it  had  no  jurisdiction  over  the 
Sheriff  upon  a  rule  founded  on  an  execution  returnable  to  the  In- 
ferior Court*  If  a  nullity,  it  is  available  to  the  party  procuring  it 
for  no  purpose,  consequently  it  is  not  available  to  him,  as  evi- 
dence in  this  suit  against  the  Sheriffs  surety,  to  show  a  breach 
of  his  bond.  The  assailability  of  a  judgment  of  a  Court  of  com- 
petent jurisdiction  for  irregularity  is  one  thing— of  a  judgment 
of  a  Court  not  having  jurisdiction,  for  the  want  of  jurisdiction,  is 
a  very  different  thing.  In  the  latter  case,  the  judgmeiit  may  be 
impeached  whenever  and  wherever  it  is  sought  to  be  used  as  a 
valid  judgment,  no  matter  in  what  way  it  is  proposed  to  be  used. 
To  make  a  judgment,  in  personamy  valid,  the  Court  which  ren- 
ders it  must  have  jurisdiction  of  the  subject  matter,  and  of  the 
person  against  whom  it  is  rendered.  In  this  case,  the  Superior 
Court  had  nd  jurisdiction  over  the  Sheriff.  He  is  amenable  to 
the  Inferior  Court  upon  the  process  which  issues  from  that  Court 
That  Court  has  jurisdiction  over  its  own  processes;  '  The  j%er- 
iff  is  the  officer  of  that  Court,  as  well  as  of  the  Superior  Court. 
He  is  bound  to  execute  its  processes.  If  he  does  not,  he  is  in 
contempt  of  that  Court  He.  is  bound  to  ob^y  its  orders,  and-  if 
he  does  not,  he  is  in  contempt,  and  if  in  contempt,  that  Court 
alcme  has  the  power  of  punishing  him.  As  he  is  not  in  con- 
tempt of  the  Superior  Court  for  not  obeying  a  process  from  the 
Inferior  Court,  the  Superior  Court  has  no  power  to  puni^  him  for 
not  obeying  the  order  absolute  on  the  rule;  Bethune  vs.  Bowntfy 
i  Kell^,  169.  9  Cow.  R.  229.  15  Johns.  R.  141.  4  JUd,354. 
3  WUs.  i?.  188.  6  W/i^al.  R.  204.  2  B<^.'R.  182.  7  Wheat 
38.     Bearing  vs.  The  Bank  of  Charledon,  6  Ga.  JR.  497. 

This  was  tlie  only  question  insisted  upon  in  this  case. 

Let  tlie  judgment  be  affirmed. 
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Bry&nt  ««.  Iltiinbrick. 


No.  28. — Thomas  Bryant,  plaintiff  in  error,  vs.  Haxubov  Ham- 
brick,  defendant'  ;.  ; 

-  •  fc*. 

[1.]  A  declaratlflM  m  answer  may  be  unendrd  at  anj  tfcA»;tAlb^llM  ease  is 
fiaallj  sobakled  to  the  Jury,  if  the  principles  of  juide»  iBqito  fifc 

[2],  The  judgment,  and  not  the  execution  issuing  thereon,  v  the  proper  sob- 
ject  matter  dCset-oflT. 

[3.]  In  an  action  on  abend  for  titles,  the  measure  of  damages  is  the  value  of 
the^iui  at  the  time  when,  the  title  should  have  been  mode. 

[4.]  By  making  a  proper  case  in  Equity,  a  vendee,  legally  evicted,  will  be  en- 
titled to  re-cover  the  value  of  the  beneficial  ond  permanent  improvements 
put  upon  the  premises. 

Debt  on  bond  for  titles  to  land,  in  Troup  Superior  Court. 
Tried  before  Judge  Hill,  M^y  Term,  1850. 

This  was  an  action  of  debt  brought  upon  a  botid  made  by 
Hambrick,  the  defendant  in  error,  to  Bryant,  the  plaintiff  in  er- 
ror, in  the  penalty  of  five  hundred  dollars,  and  conditioned  to  be 
void  when  Hambrick  should  make  good  and  sufficient  tides  to 
Bryant  to  lot  of  land  No.  3,  in  the  12th  district  of  Merriwether 
County. 

On  the  trial  of  the  cause  in  the  Court  below,  the  plaintiff  prov- 
ed that  he  purchased  the  land  of  defendant  for  two  hundred  and 
fifty  dollars ;  that  he  had  gone  into  possession,  and  made  im- 
provements worth  $400,  and  that  the  land  had  increased  in  val- 
ve to  $460,  making  Ae  premises  worth  $850 ;  that  in  1846,  he 
was  evicted  from  the  land,  in  favor  of  a  third  person,  by  due  pro- 
cess of  law. 

The  defendant  then  offered  in  evidence  an  execution  against 
plaintiff  and  one  Obadiah  L.  Bryant,  for  the  sum  of  $121  50, 
principal,  with  interest  from  31st  August,  1844,  to  tlic  admission 
of  which,  OQunsel  for  plaintiff  objected,  on  the  ground  that  Acre 
was  BO .  jdea  to  authorize  its  admission.  The  Court  sustained 
the  objectiotiy  and  defendant's  counsel  tlicn  moved  the  Court  to 
ttneid  his  plea,  instanter,  by  inserting  a  plea  of  set-off,  to  which 
counsel  for  plaintiff  objected.  The  Court  overruled  the  objec- 
tbn,  allowed  the  plea  to  be  amended  and  the  execti\\(^ti  \o  \i^ 
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read  to  the  Jury  as  a  set-off.    To  all  of  which,  counsel  for  plaia- 
tiff  excepted. 

The  Court  chaiged  the  Juiy,  "  that  the  measure  of  damages 
in  tltfs  case  was  the  purchase  money,  with  interest  from  the  time 
the  notes  gneh  for  the  land  became  due,  and  that  they  «oukl  not 
take  into  consideration  the  value  of  the  land  nor  the  itiq>roTe- 
'nents.''  To  which  chai^,  the  counsel  for  plaintiff  excepted. 
.   And  upon  these  several  exceptiona  has  assigned  error. 

.W.  DouGHEaTY,  for  plaintiff  in  error. 

BcLL  and  Fekrell,  for  the -defendant 

By  the  OmrL — Lumpion,  J.  delivering  the  opinion. 

[1.]  We  think  the  Circuit  Judge  was  right  in  allowing  the  de- 
fendanf  a  plea  to  be  amended,  l)ut  that  he  erred  in  permitting  Uw 
execution  to  be  read  to  the  Jury  as  a  td^, 

[3-3  Instead  of  the  ^.  fa.  the  judgment,  upon  which-it  issued, 
should  have  been  tendered  in  evidence. 

[3.]  Nor  do  we  concur  in  the  opinion,  that  the  purchase  mtm- 
ey,  with-the  interest  thereon,  is  the  measure  of  damages  in  an 
action  on  a  bond  for  titles  to  land.  Such  a  rule  would  tempt  the 
vendor,  in  any  case  where  the  property  increased  in  value,  to  vi- 
olate his  contract  The  proper  criterion  b,  the  value  of  the  Um^ 
at  the  time  when  the  title  should  have  been  made.  Daoit  ani 
Smilh  (6  Kelly  ^  Cobb,-27i,)  was  for.the  breach  of  a  covenant  (tf 
warranty  of  title,  and,  dierefore,  distinguishable  from  the  present 
case. 

[4-]  If  the  vendee  and  obligde  is  not  content  with  thu  mf  ■ 
ure  of  compensation,  he  may  go  into  Equity  and  compel  a  spe- 
cific performance  of  the  contract  Or  if  that  is  rendered  impossi- 
ble, as  in  the  present  instance,  for  want  <^  title  in  the  vendor, 
be  may,  by  making  a  proper  case,  move  in  a  Court  of  Cliancery, 
and  have  a  suitable  allowance  made  him  for  his  improvements. 
See  MofUn  t».  ^tkimm,  r'OM,  228. 

Judgment  reversed..  .    ._ 
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No.  29. — Robert  F.  McGehee,  plaintiff  in  error,  »*.  Jakes  B. 
Raoan,  &C.  defendwit. 

[!.}  Lettenof  •dminijtratioii  moilbs  graated  b;  tho  ConR  of  OnliuMy,  at 
llie  next  Unk  of  the  Coail  immadutelj  ■oCEeediug  tbe  publication  of  the 
ifairtjrda^j'natka  of  (he  appUcuil  ami  citation  bj  the  Cteik,  unleii  tlio  ip> 
^icilion  U  ngiUoHf  contiaaed  by  the  iction  of  the  Court,  from  time  tt 
6mie,  and  then  tbe  putin  in  iotereit  are  bound  to  take  notice  of  each  com 


Motion,  in  Troup  Superior  Court  Decided  by  Jui^e  Hill, 
May  Term,.  1850. 

Abraham  B.  Ragan  applied  to  the  Clerk  of  the  Court  of  Ortli- 
nuyof  Troup  County,  tot  letters  of  administratioii  on  the  estate 
of  John  Omara,  deceased.  Cttation  and  notice  were  duly  issued 
and  published.  At  the  term  for  his  qualification,  the  said  Abraham 
B.  Ragan  vas  unable  to  give  the  securi^  required  by  law,  and 
£d  not  make  application  to  the  X^urt.  The  application  to  the 
Clok  remained  in  this  portion  for  several  terms  •of  the  Court 
Atthe  March  Term  of  the  Court,  1849,  by  an  agreement  with 
Abraham  B.  Ragan,  Robert  P.'  McGehee,  the  plaintiff  in  error, 
came  forward,  gave  tbe  required  bond  and  securi^,  and  was 
qualified  as  the  administrator  of  the  said  John  Omara.  Twelve 
months  after  this  appointment,  the  deferidant  in  error,  in  right  of 
lus  wife,  Sarah  Ragan,  formerly  Shrah  Omara,  moved  the-  Coiut 
of  Ordinary  to  revoke  the  letters  of  the  said  Robert  F.  McGehee, 
on  the  ground  that  he  was  not  the  next  of  Idn  to  the  deceased, 
ind  that  no  notice  or  citation  of  his  application  had  been  pub- 
fahed. 

Tlie  Cowt  of  Ordinary  granted  the  motion,  and  revoked  the 
letters.  An  appeal  was  taken  to  the  Superior  Court,  by  the 
plaintiff  in  error,  and  the  judgment  of  the  Court  of  Ordinary  was 
affirmed. 

To  which  decision  counsel  for  McGehee  excepted. 

W.  Doif&uESTv,  fur  plaintiff  in  taor. 
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Bu^L  and  Febrell,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  in  this  case  is,  whether  letters  of  ad- 
ministration can  be  granted  by  the  Court  of  Ordinary,  to  an  s^ 
plicant  therefor,  at  any  other  term  of  the  Court.than  the  one  to 
which  notice  has  been  given  that  the  appUcation  will  be  made. 
From  the  record  in  this  case,  it  appears  that  one  Abraham  B. 
Ragan,  in  July,  1848,  applied  to  the  Clerk  of  the  Court  of  Or- 
dinary, of  Troup  County,  for  letters  of  administration  on  Ae  es- 
tate of  John  Omara,  deceased.  The  Clerk  issued  the  usual  cita- 
tion, and  at  the  next  term  of  the  Court  thereafter,  Ragan  being 
unable  to  give  security,  did  not  make  implication  to  the  Court  for 
letters  of  administration.  The  application,  as  made  to  the  Clerk, 
remained  and  continued  from  term  to  term  until  the  first  Monday 
in  March,  1849,  when  McGehee,  by  an  agreement  with  Ragan, 
the  former  applicant,  was  .  appointed  administrator,  without  suny 
new  citation  or  notice.  .  The  Act  of  1799  declares,  &at  "  All 
appUcations  for  letters  of  administration  shall  hit  made  to  tbe 
Clerk  of  the  Court  of  Ordinary,  who  shall  give  notice  thereof 
in  one  of  the  public  gazettes  pf  this  State,  and  by  advertisement 
at  the  court  house  door  of  the  County,,  at  least  tbiarty  days  bt/bre 
the  sitting  of  said  Court  of  Ordinary.^^  Prinetj  231'-  Acourd- 
ing  to  th^  strict  letter  of  the  Act,  it  yrould  seem  that  letters  of  ad- 
ministration could  only  be  granted  at  the  ^sitting  of  the  Court 
immediately  succeeding  the  publication  of  the  thirty  days'  no- 
tice; but  we  believe  that  it  has  been  the  practice,  under  Aat 
Statute,  when  the  cause  has  been  continued  by  the  Court,  to 
grant  letters  at  a  subsequent  term  of  the  Court  We  do  not 
any  great  objection  to  this  practice,  inasmuch  as  all  the 
in  interest  are  presumed  to  be  present  at  the  Court  tp  ^wlud 
they  were  cited  by  the  notice  of  the  applicant,  and  when  the  ap- 
plication is  regularly  continued  by  the  Courts  for  cause  8hofini,at 
its  discretion,  the  parties  in  interest  are  bound  to  take  ootiee  of 
such  continuance.    But  where  the  applicant,  as  in  this  aiae^JkSs 
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to  make  his  application  to  the  Court  for  letters,  Ui  which  he  has 
cited  the  parties  in  interest  to  appear,  and  the  same  remains 
without  being  regularly  continued  by  the  Court,  from  term  to 
term,  by  the  aetian  of  the  Couriy  the  parties  in  interest  have  a 
li^t  to  consider  the  application  as  abandoned,  and  the  Court 
below  did  not  err  in  deciding  that  the  letters  of  McGehee,  ap- 
p<^ted  "without  any  notice  of  his  intended  application  therdbr, 
as  leqtnred  by  the  Statute,  should  be  revoked. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  30. — ^Lewis  Psacock,  plaintiff  in  etrof  ,  vs.  StEPHEN  Tebst, 

defendant 

[).]  Where  a  bill  oliargei  a  fraad&lent  lale  and  parchaie  under  etecntion  hy 
defendant  of  complainant's  property,  proof  of  the  admissionfl  of  oomplain- 
•ot,  that  the  sale  was  made  in  ponnanQe  of  an  agreement  between  him«elf 
lad  defendant,  is  Omissible. 

[2.]  Where  die  pleadings  are  made  np  and  the  canse  on  trial,  and  the  eri- 
denee. closed  and  the  ftrgnment  progressing,  it  is  not  competent  to  amend 
Uto  bill  btit  for  speoiiL)  canse;  and  not  where  diere  is  special  canse  shown, 
if  the  effect  of  the  amendmet  is  to  introduce  a  new  canse  of  action. 

[3.]  No  one  can  mai|itain  an  action  for  a  wrong  done^  where  he  has  consented 
or  oontriboted  to  the  act  which  occasions  the  loss.  Hence,  if  a  complain- 
ant seeks  to  recover  for  an  act  of  defendant,  which  he  charges  to  be  frandn- 
leiit,  it  is  net  a  ftwtd  against  him  if  it  was  done  in  porsnance  of  an  agreetnent 
between  himself  and  the  defendant. 

[4.]  A  complainant  who  participates  with  the  defendant  in  an  act  by  the  de- 
fendant, which  is  in  violation  of  the  laws  of  the  land,  is  not  entitled  to  re- 
fiflf  in  a  Oonrt  of  Equity  against  the  consequences  of  soch  utt. 

[1]  A  pnitjr  who  goes  into  Eqnity  to  seek  relief  against  a  asnrions  contract, 
who  hM  pud  piinnipal  and  legal  interest  of  the  debt,  jnnst  aver  in  his  bill 

'  dMthn  hss  pfdd  the  principal  and  legeU  inUreii,  and  that  if  anything  remains 
c^4>Me  unpaid,  that  he  is  ready  and  willing,  and  now  offers  to  pay  what- 
ever bftknce  t^ principal  and  legal  inierett  remains  xmpdid. 

[6.]  Paieii  alleged  poiiltively  in  a'  bii?,  are  constmetive  admissiont  in  itivoft  tli 
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the  defendant,  and  need  not  be  proven.  The  complainant  cannot  deny 
them,  even  if  they  are  not  true,  but  must  recover  according  to  the  .case  he 
makes  upon  the  record. 

In  Equity,  in  DeKalb  Superior  Court.  Tried  before  Judge 
Hill. 

This  was  a  bill  in  E(][ldty,  filed  by -the  defendant  in  enx>r 
against  the  plaintiff  in  error,  returnable  to  DeKalb  Superior  Court, 
alleging  that  in  the  year  1831  j  complainant  was  in  need  of  mon- 
ey, and  applied  to  the  defendant,  who  loaned  him,  at  different 
times,  sums  amounting  in  the  aggregate  to  $502  46  cents,  all 
at  usurious  interest ;  that  complainant  paid  defendant  at  differ- 
ent times,  the  aggregate  supi  of  $459  63  cents ;  that  he  renew- 
ed his  note  yearly  up  to  1837,  when  he  gave  defendant  his  note 
for  $807  65  cents,  and  to  secure  the  same,  gave  the  defendant 
a  mortgage  on  lot  of  land  No.  71,  m  the  14th  district  of  original- 
ly Henry  now  DeKalb  Cpunty. 

The  bill  alleges,  that  in  the  year  1841,  the  said  lot  of  land, 
together  with  another,  known  as  lot  No.  90,  adjoining  thereto,, 
were  levied  upon  by  virtue  of  two  executions  against  the  com- 
plainant, when  he  entered  into  an  agreemenft  with  the  defendant, 
by  which  the  defendant  was  to  pay  the  plaintiffs  in  execution  the 
amounts  due  them,  and  take  them  up  and  hold  them  against  the 
complainant ;  that  the  defendant  was  to  have  the  possession  of 
both  lots  of  land — on  one  of  which  there  was  a  grist  and  saw- 
mill— ^with  the  exception  of  the  dwelling-house,  and  fifty  acres 
of  land  around  it ;  that  the  use  of  the  plantation  and  mills  was  to 
be  a  full  compensation,  to  the  defendallt  for  his  interest  on  his 
mortgage  debt  and  the  executions ;  and  that  complainant  was 
to  have  three  years  in  which  td  redeem  them,  and  upon  fiBuIure  of 
his  redeeming  them,  the  defendant  was  to  take  lands  and  mills 
at  the  price  of  $1600. 

The  bill  further  charges,  that  a  short  time  after  the  contract, 
the.  defendant  stated,  that  as  the  lands  had  been  levied  upon, 
that  he  preferred  their  being  sold,  to  prevent  other  creditors  firom 
interfering-  with  him,  to  which  complainant  consented.  The 
lands  accordingly  were  sold,  and  the  defendant  became  the 
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purchaser — ^repre^enting^  at  the  time,  that  his  object  in  having 
the  land  sold  vnB  to  perfect  titled. 

The  bill  further  charges,  that  complainant  and  defendant 
worked  together  in  -  reparing  the  mills,  for  some  months,  when 
die  defendant  denied  the  contract  and  turned  the  complainant 
out  of  possession. 

The  biQ  prayed  that  the  defendant  may  account  to  com- 
plainant concerning  the  usurious  transactions  chaiged;  also, 
that  the*  note  and  mortgage  may  be  delivered  up  to  be  cancel- 
led, provided  it  shaU  appear  that  the  principal  has  been  paid ;. 
also,  that  the  sale  of  the  lands  by  the  Sheriff  be  declared  void, 
and  the  deeds  be  delivered  up  to  be  cancelled,  or  else  that  de- 
fendant be  decreed  to*  perform,  specifically,  his  several  agree- 
ments with  complainant. 

The  defendant,  by  his  answer,  denied,  either  in  whole  or  in 
part,  most  of  the  allegations  ch^ed  in  the  bill. 

On  the  trial  of  the  cause,  counsel,  in  order  to  rebut  the  pre- 
sumption of  fraud,  offered  to  prove  by  one  Thomas  J.  Perkinson, 
^that  complainant  had  told  him  that  said  lands  were  sold  and 
purchased  by  the  defendant,  in  pursuance  of  atn  agreement  made 
between  complainant  and  defendant,  pirior  to  said  sale,  by  virtue 
of  which,  the  defendant  was  to  bid  off  the  lands  at  the  sale,  and 
was  to  htfve  possession  of  the  mills  and  all  \he  lands,  except  the 
dwelling-house  and  fiAy  acres  around  it ;  that  the  use  of  the 
lands  and  miUs  was  to  pay  the  defendant  for  the  interest  upon 
the  m<Htgage  debt  and  the  executions  which  defendant  had  pur- 
chased against  the  complainant,  and  that  the  complainant  was 
to  have  &e  right  to  redeem  said  premises  at  any  time  within 
three  years,  and  upon  his  failure  to  do  so,  the  defendant  was  to 
keq>  die  property  at  the  price  of  $1600."  Which  testimony  was 
rejected  by  the  Court,  and  counsel  for  defendant  excepted. 

Counsel  for  the  defendant  offered  in  evidence  an  affidavit 
made  by  the  complainant  before  Thomas  J.  Perkinson,  as  a  Jus- 
tice of  tfie  Peace,  in  the  year  1842,  in  which  coni^plainant  had 
made  similar  statements  to  those  sought  to  bje  proved  by  Perkin- 
lon.  The  Court  rejected  tiie  affidavit,  and  counsel  for  the  de- 
fendant excepted^ 
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After  the  testimony  had  closed  in  the  eause^  wd  one.counsd 
on  either  side  had  addressed  the  Jury,  and  the  seeond  eonaselfor 
the  defendant  was  addressing  them,  he  was  intemqpled  by  the 
CouFt,  ^^who  stated  that  he  felt  it  to  be  his  duty  l^^iirtale,  that  he 
(Ud  not  thi^k  the  complainant  could  recover  with  his  ImU  in  its 
then  condition."  Whereupon  counsel  for  comjdainant  moved 
the  Court  to  am^id  the  bill  instanter,  by  strikii^  out  all  tiiat  part 
of  the  saJone  which  contained  anytiiing  in  refe)rence  to  the  con- 
tnu^t  between  the  parties ;  and  also  by  making  material  and  sub- 
stantial allegations  in  the  bill  in  relation  to  the  fraud  charged  to 
have  been  committed,  at  the  sate  of  the  lands  by  the  Sbenfi^  by 
the  defendant  Counsel  for  defendant  objected  to  the  motion. 
The  Court  overruled  the  objection,  and  allowed  the  amendments, 
and  the  defendant  excepted^ 

Counsel  for  the  defendaift  requested  the  Court  to  charge  the 
Jury —  • 

'  1st  That  if  they  should  believe,  from  the  evidence,  that  the 
sale  by  the  Sheriff  vras  made  in  pursuance  of  an  agreement  ma^e 
between  the  complainant  and  defendant,  that  it  was  not  fraudu- 
lent as  to  complainant 

2d.  That  altiiough  fliey  might  beheve  that  a  fraud  viras  practic- 
ed  by  defendant  in  said  sale,  yet,  if  they  should  beheve  that  com- 
plainant was  a  participant  i^.  said  fraud,  that  he  had  no  right,  in 
a  Court  of  Equity,  to  be  relieved  against  it 

3d.  That  complainants  had  no  right  to  b^  reUeved  against  the 
Sheriffs  sale)  by  having  the  deed  declared  void,  because  he  had 
made  no  offer  in  his  bill  to  repay  the  defendant  the  money  paid 
by  him  for  said  land,  and.  had  not  tendered  it  or  brought  it  into 
Court. 

4th.  That  although  they  might  be  of.  opinion  that  the  sale 
ought  to  be  set  ^ide,  yet  the  complainant  would  have  no  right  to 
recover  damages  for  injuries  done  to  the  property,  or  for  houses 
removed  from  the  same,  because  he  had  set  up  no  claim  to  such 
damages  in  hig  bill.  All  vrfaich  the  Court  refused  to  ohqurge,  but 
in.  lieu  of  the  third  request  did  charge  the  Jury,  ^^  that  if  defend- 
ant had  been  guilty  of  a  fraud,  and  had  paid  out  his  money  for 
the  land  in  pursuance  of  said  fraudulent  arrangt^jQ^epil,  thfttcom: 
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plainant  was  undef  no  obligation  to  pay  him  back  his. money,  but 
that  he  mig^t  get  it  back  the  best  way  he  could."  The  Court 
also  chaiged  the  Jury)  ^^  that  to  entitle  the  complainant  to  relief 
agaiBst  the  pi^ent  of  the  usury,  it  was  not  incumbent  on  him 
to  make  a  tender  of  the  principal  and  lawful  interest  due  on  the 
monqr  borrowed,  or  to  bring  the  money  into  Court,  provided  it 
.  vas  a  matter  of  calculation  to  ascertain  whether  the  principal  and 
interest  had  or  had  not  been  paid." 

Counsel  for  defendant  asked  the  Court  to  charge  the  Jury, 
"That  the  allegations  and  admissions  in  complainant's  bill 
were  evidence  against  him."  To  which  the  Court  replied, 
"  lliat  this  might  be  true  in  certain  cases,  but  that  in  this  cas^, 
tbe  defendant  had  denied  the  allegations  in  the  bill,  and,  there- 
fore, they  were  liot  evidence  for  either  party."  The  Court  also 
charged  the  Juiy,  ^^that  inasmuch  as  this  bill  had  been  amended 
by  striking  out  all  that  part  in  Mation  to  the  contract  between 
the  parties,  that  they  would  have  nothing  to  do  with  that  part  of 
the  bill  which  had  been  stricken  out,  but  would  treat  it  as  tJ^ough 
it  had  never  existed." 

To  all  which  charges  and  refusals  to  charge  by  the  Court, 
counsel  fcH*  defendant  excepted,  and  upon  these  several  excep- 
tions has  assigned  cirror. 

Judge  Wabnjcr,  having  been  of  counsel  in  the  Court  below, 
did  not  preside  in  this  case. 

Calhoun  &  Dabmey,  and  Ezzard,  for  plaintiff  in  error. 

MuRPiiEY  and  Coujeb,  for  defendant 

jBy  the  CourL — ^Nisbet,  J.  delivering  the  opinion. 

[L]  The  evidence  of  the  witness,  Perldnson,  was  offered  on 
the  trial  before  the  amendments  were  made.  The  question  of 
its  admissibiUty  is,  therefore,  to  be  determined  with  reference  to 
the  case  at  that  time  made  by  the.  bill.  It  was  proposed  by  the 
defendant  below,  to  prove  by  the  witness,  Perldnson,  the  state- 
inents  of  the  complainant,  that  the.  lands,  were  sold)  axid\>oyx^V 
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by  the  defendant  at  Sherifif's  sale,  in  pursuance  of  an  agreement 
made  between  the  complainant  and  defendant  priot  to  the  sale, 
and  as  to  what  that  agreement  was.  One  of  the  main  grounds 
relied  upon  in  the  bill  for  a  decree  is,  that  the  defendant. having 
purchased  executions  against  the  complainant,  which  had  been 
levied  upon  his  lands,  and  whilst  holding  a  mortgage  upon  the 
lands,  had  fraudulently  caused  it  to  be  brought  to  sale,  and  by 
false  statements  and  fraudulent  pretences,  that  the  sale  was  only 
for  the  purpose  of  perfecting  titles  in  him,  bought  the  same  at  a 
merely  nominal  price.  One  of  the  prayers  of  the  bill  is,  that 
this  sale  be  set  aside.  Now,  this  evidence  was  oflFered  to  prove 
that  the  land  was  brought  to  sale  and  bought  by  the  defendant, 
in  pursuance  of  and  in  accordance  with  an  agreement  between 
the  parties  that  it  should  be  so  bought  and  sold.  The  plaintiff's 
ground  for  setting  aside  the  sale,  is  the  fraud  in  the  sale.  If 
there  was  no  fraud,  he  (complaihant)  cannot  set  it  aside.  If  the 
sale  was  by  his  consent  and  agreement,  there  can  be  no  fraud 
against  him.  The  evidence  goes  to  show  that  consent  and 
agreement,  and  to  deny  the  fraud.  It  was^pertinent  tp  the  issue — 
it  was  to  prove  the  agreement  by  the  admissions  of  the  complain- 
ant, and  ought  to  have  been  admitted.  Upon  the  same  grounds, 
and  for  the  same  reasons,  the  affidavit  of  the  complainant,  made 
before  the  Justice,  (Perkinson,)  to  the  same  effect,  ought  to  have 
been  admitted. 

The  amendments  to  this  bill,  made  on  the  trial,  were  errone- 
ously made.     Two  things  are  to  be  considered^ — 

1st  The  time  at  whiqh  the  amendments  were  made. 

2d.  The  character  and  effect  of  the  amendments. 

[2.]  This  cause,  as  appears  from  the  record,  had  been  some 
six  or  seven  years  in  Court.  The  pleadings  were  finally  per- 
fected and  the  issues  joined,  and  the  cause  submitted  to  a*  Juiy. 
The  evidence  was  all  submitted ;  one  of  the  counsel  for  the 
complainant  had  addressed  the  Jury;  also,  one  of  the  counsel 
for  the  defendendant  had  addressed  the  Jury,  and  the  second 
Counsel  for  the  defendant  was  in  the  act  of  addressing  the  Jury, 
wh^n  ihe  Court  interposed  by  saying5  ■  ^  That  he  fdt  it  fait  duty 
to  Stated  that  be  (Ud  notthinktfae  complainant  cotjildrecaveririth 
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Iu8  bill  in  its  then  shape."  Upon  this,  the  counsel  for  complain** 
ant  mored  to  withdraw  the  case  iirom  the  Jury  and  continue  it, 
widi  a  Tiew  to  amend,  which  motion  the  Court  refused,  but  4id 
he  would  alkflr  the  bill  to  be  amended,  tngtanlery  if  the  defend- 
ant claimed  no.  surprise;  whereupon  a  motion  was  made  to 
amend  the  bill,  by  striking  out  all  that  part  of  it  which  contained 
anything  in  reference  to  the  contract  between  the  parties,  and 
by  adding  material  averments  in  relation  to  the  fraod  charged  to 
have  been  committed  at  the  SherifiPs  sale,  without  showing  to 
die  Court  any  reason  why  such  amendments  had  not  been  before 
made.  The  <lefendant  claiming  no  surprise,  the  motion  was 
granted.  I  remark,  here,  that  the  fact  that  the  defendant  claim- 
ed no  surprise,  does  not  at  all  a£fect  the  question.  He  can  be 
put  upon  claiming  a  surprise  only  in  cases  where  the  bill  can  be, 
according  to  law,  amended.  If,  upon  other  grounds,  these 
amendments  were  allowable,  they  were  not  in  this  case  allowa- 
ble, because  they  came  too  late*  The  rule  as  to  amendments 
in  Equity,  when  the  pleadings'  are  made  up  and  the  cause  set 
down  for  a  hearing^  has  been  settled  by  this  Court  in  several  dif-  - 
ferent  cases.  The  biH,  in  such  cases,  is  not  amendable  as  mat* 
ter  of  right  The  motion  to  amend  is  addressed  to  the  discre-  ' 
tion  of  die  Court,  and  that  discretion  will  be  exercised  only 
upon  some  special  cause  shown.    Berry  et  al.  vs.  Mathews  d  d. 

7  Go.  Rqf.  460.     Georgia  R.  R.  fy  Bank.  Co.  vs.  MUnar  4*  Cb. 

8  Gro. /^p.  316. 

In  this  case  the  pleadings  were  made  up^— the  cause  had  been ' 
in  Court  for  years — ^the  argument  was  in  progress,  and  no  cause 
for  the  amendment  of  any  kind  was  shown.  The  parties  pre- 
tended no  cause.  The  Court  seems  to  have  allowed  it,  because, 
as  the  bill  stood,  the  plaintiff  could  not  recover.  If  that  be  a 
good  cause,  any  case  that  is  brought  into  Court  may  be  ^unend« 
ed,  in  an  indefinite  series,  imtil  the  plaintiff  is  fortunate  enough 
to  make  such  a  case  as  will,  necessarily,  force  a  recovery*,  l^e 
i^ts  of  the  other  party  are  to  be  protected.  If  such  a  rule  of 
amendment,  as  that  recognized  by  the  Circuit  Court  in  this  case, 
obtains,  I  see  no  use.  for  any  of  the  rules  of  pleading  whatever. 
The  plantiflr  has  the  gttme  in  his  own  hands,  if  there  be  no  limit 
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tvhifl  right  of  amendment  but  his  ability  to  recover  on  the  case 
made  in  his  bill. 

But  if  special  cause  had  been  shAwn  in  this  case,  our  judg- 
ment is,  that  the  aHiendments  would,  ii\pthat  evellt,  have  been 
improperly  allowed.  A  good  caiise  of  action,  defectively  charg- 
ed and  set  forth  in  the  bill,  may,  under  the  cmsumstances  of  this 
case,  upon  special  cause  shown,  be  helped  by  amendment;  but 
the  effect  of  these  amendments,  in  our  opinion,  is  to  change,  es- 
sentially, the  cause  of  the  plaintiff's  action — ^it  is,  in  effect,  the 
substitution  of  a  different  cause  of  action  for  that  contained  in  die 
bin.  It  gives  altogether  a  different  cast' to  the  bilL  The  bill 
siets  out' a  loan  of  money  to  the  plaintiff  by  defendant,  "at  usuri- 
ous mterest,  and  a  mortgage  executed  upon  plaintifPs  lands  to 
secure  it.  It  charges,  that  plaintiff's  land  being  levied  On  by 
other  judgment  creditors,  he  proposed  to  diefendant  tiiat  he 
should  take  up  these  judgments,  and  he  would  give  up  into  his 
possession  his  lands,  with  a  small  reservation,  and  that  the  use 
of  the  same  should  go  to  the  pajrment  of  the  intere9t  on  the 
ihortgage  debt,  and  that  plaintiff  should  have  the  privilege  of  re- 
deeming his  lands  within  or  at  the  end  of  three  years,  and  if  he 
'  should  fail  to  redeem  them',  the  defendant  to  have  the  lands  in 
fee  at  and  for  $1600.  To  which  the  defendant  assented,  and 
the  arrangement  was  accordingly  carried  into  effect  Defendant 
took  up  the  judgments,  and  went  into  possession  of  the  lands, 
ji^  It^&rtfaer  charges,  that  the  levies  on  his  lands  had  not  been  dis- 
y^nlBsed,  and  a  short  time  before  the  sate,  the  defendant  proposed 
-  to  him  to  permit  the  lands  to  go  to  sale  under  the  indtaibraBce 
of  Ha  mortage,  and  that  he  (defendant)  buy  them  in,  giving  as 
a  reason  for  this  course,  that  they  would  not  then  be  troubled 
with  any  other  contracts  of  the  complainant  in  future.  To  this 
proposition,  the  bill'  states,  the  complainant  at  first  objected,  but 
did  finally  yield  his  assent  A  part  of  this  latter  iinderstandualg 
was,  that  defendant  would  still  Cotaply  with  the  prievious  agree- 
ment as-to  the  lands.  The  bill  proceeds  to  charge,  that  it  was 
agreed  that  the  plaintiff  and  defendant  should  attend  th^  sale; 
that  defimdant  should  call,  for  plaintiff;  that  he  did  not  do  so, 
bat  went  to  die  court-homse  anotha*  way,  and  be&Nre  the  pisiatiff 
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got  to  DecatoTy  at  ad 'early  period  in  the  sale  hours,  caused  ii0 
lands  to  be  sold,  and  became  himself  the  pfurchaser,  for  $37f 
tnd  took  the  SheriiT's  title  tiierefor.  Thg  bill  charges  the  Ufii^i 
80  boaght,  to  have  been  worth  $4500,  or  other  large  sum,  mA 
that  they  were'  sacrificed  in  consequence  of  the  representatioiui 
inade  by  the  defendant ;  that  the  agreement  between  himself  and 
th&  complainant  made  the  sale  merely  formal  The  prayer  is, 
that  the  defendant  account  with  the  plaintifT  touching  the  usuiy  { 
that  the  notes  and  mortgage  be  deliveredup  to  be  cancelled,  if 
it  should  appear  that  the  original  principal  is  paid,  &c. ;  that  the 
tale  by  the  Sheriff  be  decburecl  void  and  the  Sheriff's  deeds  bar 
caacelledy  and  a  general  prayer.  Such  iathe  bill.  Tht  molKNI 
ms  to  amend,  ^*  by  striking  out  all  that  part  of  the  bill  whidi 
contained  anything  in  relation  to  the  contmct  between  the  par- 
ties, ^nd  to  pake  material  and  substantial  allegations  in  relation 
to  die  fraud  charge^  against  the  defendant  at  the  Sheriff's  sale," 
which  was  done.  Now.  the  bill  siet  forth  two  contacts  between 
these  parties-^First,  in  relation  to  the  deliyeiy  of  possession  of 
the  lands,  with  the  plaintiff's  right  to  redeem,  in  consideration 
that  defendant  would  take  up  the  judgments,  &c.  and  it  admits 
that  Hbb  contract  was  executed.  It  also  sets  out  an  agreement, 
secondly,  that  defendant  should  buy  the  lands,  just  as  he  did 
buy  thepi,  at  Sheriff's  sale.  The  amendment  sweeps  from  the 
bill  both  these  contracts  or  agreements,  and  retains  all  the  alle* 
gations  as  to  the  usury,  and  all  the  allegations  as  to  the  Ihct  of 
the  sale,  and  the  fmud^  touching  that  sale.  Nay,  more ;  4l#^ 
plaintiff  was  not  only  allowed  to  take  back  all  his  averments  ancl  ^ 
admissions  touching  these  agreements^  retaining  justthose  which 
chaxged  a  fraudulent  sale,  and  no  more,  but  also  to  strengthen 
his  diarge  of  fraiid  by  new  allegations. 

According  to  the  bill  as  it  stood,  there  could  be  no  fraud 
in  the  sale,'  as  against  the  plaintiff,  because  it  was  by  ,agreement 
and  consent  of  the  plaintiff.  According  to  the  b31  as  amended, 
die  agreement  abstracted,  it  was  a  naked  fraud.  This  statement 
is  enough  to  show,  without  argument,  that  die  amendments 
change  die  whole  character  of  the  bill,  and  vitaHy  .aflfect  the 
ii(^  of  .die  defendant  on  die  tziaL    If  amendments  like  diese 
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KQ  admissible^  after  the  defendant  has  answered^  replication 
filed,  and  the  evidence  not  only  prepared,  but  adduced^J  repeal, 
I  AW^ot  see  how  a  defei^dapt  in  Equity  is  benefited  by  any  of  the 
mlfls  of  pleading.  • 

,  [3.]  The  counsel  for  the  defendant,  reqfiested  the  Court  toin- 
structthe  Jury,  Tfhat  if  they  beUeved,.  from,  the.  evi/Ience,  that 
the  sale  by  die  Sheriff  ws^  made  in  pursuance  of  »n  agreement 
made  -between  the  complainant  and  defendant,  that  it  was  not 
firaudulent  as  to  the  complainant,"  vrhi^sh  he -declined  to  da 
This,  we  think,  was  error.  The  bUl,  as  we  4iaye  seen,  charges 
a  fraud  in  the  sale,  and  that  fraud  is  the  ground  of  the  demand 
that  the  sale  be  decreed  to  be  null  aAd  yoid,^  and  the  .Sheriff's 
deeds  be  delivered  up  to  be  cancelled.  .  It  was  clearly  competent 
for  the  defendant  to  disprove  the  allegations  of  fiai^d  in  the  sale.. 
This  hei  might  do  by  proving  that  the.  sale  was  in  pursjuanee  pf^ 
and  according  to  an  agreement  between  himself  and  the  com- 
plainaht.  If  such  an  aigreement  was*  proven,  and  the  sale  pro- 
ven to  have  been  accorcling  to  it^  itis  very  plain  that  the  sale  it- 
sdf  was  no  fraud  upon  the  complainanjt ;  and  so  far  as- tihe  com- 
plainant's right  of  recovery  depended  upon  thatfrauidyit'would 
be  effectually,  denied  by  the  proof,  j  It  is  a*  well  understood  max- 
im of  the^Common.  Law,,  that  no  one  <;aiL  maintain  ap  action  fbn 
a.  wroi^^  where  he  has  consented  or  contribute^  toithe  act  vdiich 
occasions  the  loss,  volenli  nm  fit  injufia.  h  wa^  just  this  rule 
(for  it  is  a  nile)  of.  the  law,  that  the  defendant  T^que^ed  might 
^ke^  given  in  charge  to  the  Jury.  Plowd.  501 .  4  Bing.  6^  639, 
*Q40.  Brownf?s  Legal  Maximsyl28j  mmg,  /i.  ..  ■ 
-  [^*]  '^^^  defendant  requested  the  Court  to  insect  the  Juiy, 
^^  That  although  th^y  might  believe  that  a  fraud  .was  practiced 
by  the  defendant  in  said  sale,  yet  if  they  should  believe  that  the 
complainant  was  a  participant  in  said  frauds  that  be  had  no  ri^t, 
in  a  Court  of  Equity,  to  be  rjelieved  against  said  fraud."  .  The 
Oouxt  refused  so  to  instruct  them,  and  this^  alsq,  we  think  wa(S 
wvong..  The .  idea  of  a  man's  participating  .in  a  fraud  against 
hipasejf,  is  absurd.  Indeed,,  a  vriUing  'assent  to  the  act  -wiiich 
ia  dainaued  to  be  a  fraud,  would  divest  it  of  that  charactei;,  ami, 
an^. we  have  seen^wo.ukl  deny  to  thjs  party  any- zighl.,p£  aetioii 
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theieoiK .  The  fraud  contemplated  in  this  desired  fantractioDy  is 
a  fraud  u]k)n  third  persons.  The  agreement  stated  in  the  bill 
touching  the  sale  of  the  lands,  was,  as  the  defendant  ezpresaed 
it,  for  the  purpose  of 'preventing  any  trouble  in  future  from  other 
contracts  of  the  complainant.  In  consequence  of  this  object^ 
thus  stated  for  the  agreement,  it  twas  claimed  to  be  void^as 
against  the  rights  of  creditors,  and  in  contravention  of  the  laws 
of  the  land.  AVhether  it  was  or  not,  depended  upon  all  the  facts 
before  the  Jury,  and  the  law  Wpplicable  to  them;  and  how  far 
Ais  question  might  affect  the  complainant's  ri^^t  of  recovery, 
taking  the  whole  .case  together,  we  are  not  railed  upon  to  decide. 
The  question  for  us  is  this — admitting  that  the  Jury  should  be*- 
Keve  that  the  sale  under  the  agreement  was  a  fraud,  perpetrated 
by  the  defendant  upon  third  persons?,  and  that  complainant  was 
a  participant  in  thatfraud — is  he  entitled,  in  Equity,  to  relief  from 
the  consequences  of  the  fraud  to  him  P  We  are  very  clear  that 
he  is  nptk  Clomplainants  in  Equity  must  come  in,  if  at  all,  with 
clean  hands.  Equity  will  not  permit  him  to'  allege  his'  own  mor* 
al  tuxpitude,'i>r  his  o^^-n  violation  of  the  law,  as  a  ground  of  re^ 
dress,  .  If  he  is  in  pari  delicto^  the  condition  of  the  defendant  is 
the  best 

If  a  contract  is  in  violation  of  a  public  law,«  or  of  the  policy  of 
the  law,  and  is  executed.  Equity  will  leave  the  parties  as  they 
are.  R  will  not  interfere  to  sot  the  parties  back  where  they 
were  at  the  beginning.  If  one  has  got  the  advantage,  he  will 
be  allowed  to  vetain  it;  and  if  the  other  applies  t6  Chancery  for 
relief,  he  will  be  turned  away.  That  is  this  case.  If  tliis  agree- 
ment was  a  fraud  upon  the  rights  of  third  pecsons,  it  being  vio- 
lative of  .a  public  law,-and- being  consummated  by  the  sale,  the 
complainant  being  a  party  to  it,  and  thereby  a  participant  in  the 
fraud,  is-nQt  entitled  to  relief  in*  Equity.  .  If,  however,  the  con- 
tract or  agreement  remains  unexecuted,  and  one  party  goes  into 
Equity  to  enforce  it,  the  defendant  may  defend  against  it  upon 
the  ground  of  its  being  against  the  law,  riot  because  the  law  re- 
gards his  rights,  but  because  of  public  policy.  This  he  may  do, 
both  at  Law  end.in  Equity.  jSuch,  I  believe,  is  the  whole  doctrine 
u|Km  this  ^ul^ect    See  it  discussed  l)y  this  Court  at  large,  in 
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Mams  v^.  Barretty  5  Geo.  Hep.  406,  and  in  IbweHy  a^mWj'vs. 
Fbufdam  and  otherSj  Z  Kelhfy  176. 

The  defendant  requ^ed  the  Coifrtto  instnict  die  Jury,  ^  That 
although  they  might  believe  that  the  sale  ought  to  be  set  aside, 
yet  the  complainant  had  n6  right  to  recover  damages  for  injuries 
done  to  property,  or  for  houses  removed  from.&e  same,  because 
he  had  set  up  no  claim  in  his  bill  to  such  damages,^'  ^hich  ^v^ 
refused.  This  refusal,  we  believe,  also,  to  be  enro^,  and  so  ad- 
judge it ;  and  for  the  single  reason  stated  in  the  request,  tor  wit: 
because  the  complainant  does  not,  in  his  biB,  sdt'Uf)  any  claim  to 
damages  on  account  of  injuries'  done  to  the  property,  or  on  ac- 
count of  the  removal  of  houses  from  the  premises. 

Every  material  fact  to  which  plaintiff^xpectfr  to  offer  evidcaice 
ought  to  be  stated.  The  complainant  cannot,  in  his  proof^  go 
out  of  the  aUegations  in  his  bill,  and  of  course  heJis  ^sntMed  to 
no  decree  for  that  which  is  not  established  by  proof.  We  have 
looked  carefully  through  the  bill,  and  find  no  allegatioiis  under 
which  he  cani  prove  damages  done  to  the  property,  or  damages 
for  removing  houses..  No  su0h  injuries  or  removals  late  chaiged 
upon  the  defendant.  The  prayers,  however  genend  or  numer- 
ous, cannot  authorize  a  decree  outside  of  the  case  which  the  bill 
makes.  1  Bro.  Ch.  R.  94.  6  Johns.  R.  &96.  3  SwpnsL- 472. 
3 P.  Wmsi276.  2Jltk.96.  11  VeseyyUO.  Story's Eq.PUaL 
§28- 

[5.]  It  is  claimed  that  the  Court  erred  in  instructing  the  Juy, 
^  That  to  entitle  the  complainant  to  relief  against  the  payment 
(^  usury,  it  was  not  incumb^t  on  him  to  make  a  tender  of  piin- 
cipal  and  lawful  interest,  due  onthe money.borrowed,. ortobiing 
the  money  into  Court,  provided  it  was  a  matter  of  calculation  to 
•icertain  whether  the  principal  and  interest  had  or  not  been 
"paid.'^  We  are  not  satisfied  witii  the  allegations  in  this  biUj  re^ 
lative  to  the  payment,  or  offer  to  pay  of  the  principal  and  lawful 
interest.  A  party  to  a  usurious  contract  is  not  entitled  to  re- 
lief, in  Equity,  against  the  usurious  interest,  'unless  he  pays^  or' 
offers  to  pay  the  principal  and  lawful  interest.  This  is  the'  mH; 
In  cases  where  he  has  paid  the  w|iol6  of  the  principal  and  lawful 
interest,  and  dtstinctly  avers  that  fact,  and  that  lieis-icadjr  and 
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willing  to  pay  th/e  balance,  if  any  is  due,  he  must  be  entitled  to 
leliefi     But  tbe  complainant*  ia  this  bill,  does  not  make  clearly 
and  distinctly  these  avennents.    He  does  not,  vnih  sufficient  dia- 
tinctiieaBy  offer  to  pay,  or  ayow  his  readiness  and  urillingness  to 
pay  iffaaterer  of  piincipal  and  IfiwAil  mterest  remains  unpaid,  if 
any  ia  found  uiqiaid.'  In  tbe  amendment  to  the  bill,  made  in 
1846,  he  aaysy  *^  Your  or^r  farther  states,  that  he .  has  paid  to 
add  Lewip  Feacqck  all  thsctis  reasonably  and  legally  due  on  the 
a&reaaid  nola  and  mortgage,  and  that  the  same  ought  to  be  de- 
fimed  to  be  cancelled,  and  further  states^  that  if  said  debt  is 
not  foBj  paid,  that  your  x)rator  is  ready  and  willing,  and  herewith 
ofkra  to  pay  to  said  Lewis  ,Peaco<!k  whatever  balknce  is  really 
and  legally  due  hini."    The  averment-is,  first,  that  he  has  paid 
.all  that  18  rmwnMy  andlkgoUy  due  on  the  note  and  mortgage. 
There  ia  no  such  rule  im  Equity^  as  that  a  party  shall  pay  what 
is  ftammahhf  due,^befor^  he  is  entitled  to  relief.*    Who  i&  to  judge 
Q#  iRdiat  is  ittmimMy  due  ?  *   The  complainant  himself  in  the  first 
instance.  ,  Upon'  th^t  averment,  it  is  clear  that  he  is  not  entitled 
to  relief.     He  fartj^r  «ays,  that  he  has  paid  all  that  is  reasonably 
and  -  kgoUy  due.    LegaUy  leases  the  matter  still  indefinite. 
What  18  due 'in  the  contract,  at  LaWy  ia  the  principal  o^ly.  There 
is  a  fixed  rule  on  this  subject  ia  Equity,  which  is,  that  he  must 
pqr  the  principal  and  law/id  interest,  or  tender  it,  and  aver  his 
willingness,  to  pay  h.  .  He  must  come,  up  to  this  rule.     The  other 
arennent  is  obnoxious  *to  the  same  ^xceptipn.    He  says,  if  he 
has  not  fuQy  paSd  the  debt,  he  is  ready  and  willing,  and  offers  to 
pay  whatever  balance  is  really  and  legally  due.    Before,  in  our 
judgment^  he  is  entitled  to  reli^  in  this  case,  ht  must  aver  that 
be  has  paid  the  principal  and  law/kl^  interest  due  ^on  the  not^ 
and  it  principal  and  law/id  interest  are  not  paid,  he  is  ready  and 
willing^-and  offersto  pay  whatever  balance  of  principal  and  Imii/id 
interest  remains  unpaid.    Any  requirement  short  of  this  would 
enable  parties  to  evade  the  general  rule.     1  Fonb.  Eq.  A.  1,  cA.  1, 
S3,  »ofc  A.    4Brty.  Ch.  R.  436.     1  Johns..  Ch.  R,  367.    5  R. 
142,  '3,  '4.     iStary's  Eq.  Jurisp.  §301 . 

[6.]  Die  Court  was  farther  requested  to  instruct  the  Jury^ 
^That  th^  allegationa  and  admissions  in  complainaat^a  \aV\  ^xe 
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evidence  against  him,^'  which  he  declined  to  do,  but  instead,  in- 
structed them,  ^^  That  in  this  case  the  defendant  had  deniecl  the 
allegations  in  the  bill,  and,  therefore,  they  were  no  evideneefor 
either  party."  The  rule  as.  to  the  foiice  and  efifisct  of  the  allega* 
tions  made  byvthe  complainant  is  this :  facts  alleged^  positively, 
are  constructive  admisi^ons  in  favor  of  the  defendant,  of  die 
facts  so  alleged,  and,  therefore,  need  t^ot  be  proven  by  otber  evi* 
dence.  The  plaintiff  bv  introducing  them  in  his  biD^  ud  i^Mkr 
in'g  them  a  part  of  the  recoKl,  precludes  himsdf  from  duqpatiaig 
their  truth,  whether  they  be  true  or  false.  The  allegations  and 
admissions  of  the  Complainant's  bill  are^  therefore, '  evidence 
against  him.  The  Court  doeo^not  qontrover^this  general  rule, 
but  holds  that,  in  this  case,  they  .are  not  evidence  for  either  party^ 
because  denied  by  the  defendant.  However,  iimaQr  be  true  that 
such  a  denial,  by  the  defendant,  would  seem  to  -neutralise  the  ef- 
fect of  the  allegationsand  ac^missioRS,  stdl.it  is  true  that  tiie- com- 
plainant is  bound  by  theih—>-he- cannot  dispute  then*  truth— nor 
can  he  prove  and  recofver  but  according  to  them — they  being  ta- 
ken as  true:  He  cannot  prove  and  recover  accorcfing  to  a  case 
inconsistent  with  the-  case  he  has  made  upon  the  recond,  and  in 
this  light  they  are  to  be  regarded  by  the  Juiy.  2  DaniePs  (^ 
Prac.  974.     Gresley^s  Eq.  EvicL  Am.  edik  &,  9. 

The  Court  instructed  the  Jury,  that  those  "pirts  of  ^  bill 
stricken  out  by  the' amendment,  were  not  to  be  regaided  by 
them  J  That  was  proper  as  the  case  stood  after  the  amendments. 
Believing,  as  "we  do^,  that  the  amendments  -^fetie  improperly  made, 
the  bill  is  to  be  regarded  fts  though  no  amendments  had  been 
made.  .     -  •  '  . 

.Let  the  judgment  be«reversed.    .       < 


I    .•' 
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No.  31  .t — ^Fbanc^  Galt,  d  al.  plaintiffs  in  ertoiyVs,  Abel  Jack- 

86n,  defendant. 

•   -         ■  .      ■ 

[I.]  A  sale  of  property  by  J  to  6,  and  an  obligation  by  O  to  je^conmy  the 
,  Mmo  pivipoi^  oo  cartaimconditioMf  wbero  tb»  tnuMactiou  does  not  create 
the  relation  ot  debtor  and  creditor  between  the  parties,  is  not  a  mortgage, 
luid'Owill  only  be  held  to  »  compliance  witb  the  terms  of  bis  bond. 

[2.]  A  conveyance  of  property  to  prevent  the  lien  of  expected  judgments 
^m  atiaeliiHg  ifcillef^I,  and'tbe  party  sotnmsfcFriiighis  property  will  not 
beaidcAli^aOourtof  Bqoityinreektmingit.*  , 

[3.]  Two  witnesses,  or  one  witb  probable  circamstancesv  will  be  required  to 
oiitweigh  ain  answer  asserting  a  fact  rcspmsively  to  ibt  bill;  more  espe- 
ci^y  if  there  be  three  defendants  all  concarting  in  the  stlme  statement. 

If]  WhfiB  tlie  4jmtat  ia  recpustad  by  conninl  to-  charge  on  poiilta  of  la;w  which 
bear  npon  the  case,  it  it  the  cfaty  of  the  Court  to  charge  on  the  points. 

In  Equity,  u^  Murray  Superior  Court  •  Tried  before  Judge 
WKi&vr,Ma£dbL  Term^  1850. 
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In  18^5,AbelJacksoB8olda.negro,.'iiaraed  Caroline,  to  Fran- 
ces Oalt  for  the  sum  of  f4O0,  apd  she  gave  to  James  McGehee 
an  obligation  to  the  'effect,  that  if  McQeh'ee  should,  within -one 
year,  tender  to  her  the  same  an\ouht  pf  $400  and  the  bond,  that 
she  would  convey  the  negro,  if  alive,^  the  said  Mc6ehee,  for 
the  use  and  benefit  of  the  family  of  the  said  Jackson.  .McGe- 
hee did  not  tender  the  mooey,  nor  claim  the  ftdfilment  of  the* 
bond^  but  Jackson  tendered  the  amoimt,  and  demanded tfiat. the 
negro  beconv.eyed  to  a  .tlurd  person,  to  ^diom  he  widhed  to  seO 
her,  which  Mrs.  Gait  refused  'to  do.  Wliereupon  this  bill  was 
filed  to  compel  her  to  convey  t)ie  negro  as  requir^  if  afire,  wd 
if  not,  to  account  for  her  value. 

It  appeared  ia  Evidence,  that  at  the  time  Jackson  sold  die  ne- 
0%  life  was  in  debt,  and  that  judgmebts  were  about  to  be  obtaiii- 
kd  Bgtvai  mm.  On  the  trial  of  the  'cau!se,  defendants  reqi^ested 
tke  Court  to  charge  the  Jury^  that  if  tbe  money  paid  by  Frances 
Gtilt  to  Abel  Jackson  was  not  a  loan,  imd  did  not  create  the  re- 
lation  of  debtor  and  creditor,  then  the  «ale  and  bond  to  ie-c<m- 
vey  did  not  assiune  the  character  of  a  mortgage,  but  was  a  con- 
ditional sale,  and  that  Mrs.  Gait  Was  only  bound  to.com^y  with 
the  express  terms  of  ber.bond,  and  on  the  performance  of  alt 
the  conditions  by  the  other  party;  and  farther,  that,  if  the  rale 
by  Jacksoii  was  td  defeat  creditors;  diat  Equity  would  not  entitle 
him  to  a  re-conveyance.  •    •     .     , 

Which  charges  the  Court  refused  to  give,  only^saying  te  de-^ 
fendants'  counsel,  that  if  he  charged  at  all,  it.woyld  be  aoinst 
diem. 

The  Jury  found  for  complainant}  whereupon  defendants. ex- 
cepted to  tiie  refusal  of  tfieCoUrt  to  charge  as  requested. 

Brown,  for  plaintiffs  m  error.  . 

No  onfe-representin^  defendaiit,  the  cause  proceeded  ex  parin. 

«  , 

By  the  Court, — ^Lumpkin,  J.  delivering  the  opinipn.   . 

Abel  Jackson  fited  his  bill  in  the  Superior  Court  of  Mwity 
County,  cbarging,/among  otfa^:  dungSi  that  tm-  Hm  3d  <kj  rf 
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Ifarch,  1845,  he  was  the  owner  of  a  negro  girl,  named  Caroline ; 
ttttt  being  in  want  of  $400,  he  mortgaged  said  slave  to  Edward 
M.  GSalt,  as  the  agent  of  Frances  Gait,  and  delivered  the  pos- 
session ol  the  gill  to  Edward  M.  Gralt,  upon  the  receipt  of  th^ 
money;  that  said  Gait,  as  agent  of  his  mother,  Frances  Gait, 
executed  a  bond  to  re-convey  said  negro,  provided  James 
MeCSdiee  diould,  with  the  said  bond,  tender  to  the  said  Frances 
Gait  $400  Wcuh^ twelve  months  from  the  date  of  the  covenant. 
In  that  event,  tiie  staid  Frances  Gait  wa^  to  make  titles  to  th^ 
nid  Aumes  MeGehce,  to  the  girl  Caroline,  provided  McGehee 
^nld  want  her  for  the  usie  and  special  beqefit  of  the  family  <^ 
Jackson,  the  complainant,  atid  provided,  abo,  die  pri  should 
ijbtm  be  alive.  The  bill  farther  charges,  that  McGehee  had*  flo 
pcfsonal  interest  in  the  transaction,  and  was  not  exfedrnk-Wf^ 
vtuioe  the  purchase  money,  but  that  the  whole  reqmiiilijIkjr-.oC^ 
redeenaing  the  property  devolved  upon  the  complainant,  Jack- 
son ;  that  the  money  was  tendered,  together  with  ttie.lKxid,  as 
stipulated,  and  a  re-conveyance  demanded,  and  that  tlie  same 
mm  pefiised,  and  that  the  girl  was  worth  $560.  The  bill  farther 
ehifgea,  tliat  application  was  repeatedly  made  to  James  McGe- 
hee, to  seciure  to  the  complainant  and  his  family,  the  benefit  of 
said  agreement,  which  he  has  fraudulently  refiised  to  do,  and  that 
the  negro  has  been  retained  in  contravention  of  the  express  con- 
dition in  said  bond.  The  prayer  of  the  bill  is,  that  &e  negro 
may  be  redeemed  upon  the  payment  or  tender  of  the  purchase 
money,  if  in  Ufe,  and  if  dead,  that  the  parties  may  be  decreed  to 
pay  &e  difference  between  the  price  paid  and  the  true  value,  of 
file  suiphis  of  value,  generally,  to  the  complainant 

To  this  bill  the  defendants  severally  answered.  .jTrancea 
Qah  states,  that  being  in  want  of  a  girl,  she  authoiized  her  son, 
Edwwd  ML  Gah,  to  buy  one  for  her ;  that  in  accordance  with 
said  instractions,  he  purchased  the  girl  Caroling  at  the  sum  of 
HOO,  viAiich  was  considered,  at  the  time,  her  full  worth ;  that 
the  took  an  absolute  bill  of  sale  to  the  girl,  and  for  the  better 
securing  die  titles  required  James  McGehee,  the  father-in-law  of 
&e  vtendur,  tQ.  join  in  Hia  warranty ;  that  she  never  considered 
Jackson  her  debtor^  nor  was  there  any  other  understandm^coiv* 
VOL  nc  iN> 
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nected  with  the  transaction,  except  the  bond,  which  her  son  e^e- 
cuted  in  her  name,  for  the  re-purchase  of  the  girl,  the  condition 
of  which  is  set  forth  in  substance  in  complainant's  bill..  She 
positively  denies  that  James  McGehee,  or  the  complainant,  or  any 
one  else  did,  at  the  time  specified  in  the  bond,  or  at  any  other 
time,  tender  to  her  the  sum  of  $400,  together  .with  said  bond. 
She  considered  $400  the  full  value  of  the  girl.  Negroes  were 
low  at  that  time,  and  she  purchased  a  likelier  girl,  a  short  time 
previously,  for  that  sum.   . 

Edward  M.  Gralt  admits  by  his  answer,  that  as  the  agent  of  his 
mother,  he  bought  Caroline  of  Abel  Jackson,  for  $400,  and  paid 
him  the  money,  and  took  possession  of  the  girl,  but  positively 
denies  that  the  money  was  advanced  as  a  loan,  but  paid  as  the 
price  of  the  property.  He  admits  that,  as  the  agent  of  his  moth- 
er, he  executed  the  bond  mentioned  in  the  bill,  for  the  re-sale  of 
the  girl,  upon  the  terms  stated.  He  states,  that  the  main  induce- 
ment for  entering  into  this  arrangement  was,  to  defeat  the  lien  of 
certain  suits  which  were  .about  maturing  to  judgment  against 
Jackson,  as  security  for  some  one,  who^e  name  is  not  given,  and 
that  it  was  well  understood,  between  the  parties,  that  the  re-con- 
veyance w^s  to  be  made  to  ;io  one  except  James  McGehee,  as 
that  would  defeat  the  only  object  of  the  bond,  namely :  the  pro- 
vision intended  to  be  made  for  the  use  and  benefit  of  Jackson's 
fisimily.  lie  admits  that  the  bond  was  tendered  to  him,  at  or 
about  the  time  stipulated,  but  James  McGrehee  regretted  his  ina- 
bility to  raise  the  money,  and  seemed  much  concerned  lest  the 
object  of  the  bond  should  fail  for  want  of  the  funds.  He  ad- 
mits, also,  that  Jackson  called,  in  company  with  a  negro-tradef, 
and  expressed  himself  ready  to  pay  the  $400,  provided  a  title 
could  be  made  directly  to.  this  speculator,  Jackson  did  not  pre- 
tend to  have  the. bond.  He  admits  that  he  refused  to  repeive  the 
money,  or  to  re-convey  the  title  to  any  one  else  than  James  Mc- 
Gtehee,  and  for  the  purposes  designated  in  the  bond.  He  denies 
that  any  other  tender  was  ever  made  by  Jackson.  He  admits 
that  Caroline,  at  the  date  of  the  sale,  might,  perhaps,  have  been 
worth  a  fraction  over  $400,  though  negroes  were  very  low  at  diat 
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time,  and  girls  of  the  same  description  were  sold  for  that  sum  or 
less.  ' 

James  McGehee  confirms  the  answer  of  Edward  M.  Gait,  in 
ever}'  important  point,  and  states  farther,  that  he  applied  to  Abel 
Jackson  to  raise  slnd  furnish  him  with  the  money  necessary  to  ena- 
ble him  to  secure  the  title  to  the  negro  to  his  family,  which  he  failed' 
to  procure.  He  tendered  the  bond,  without  the  money ,but  Ed- 
ward M.  Gait  refused  to  re-Convey  on  that  account,  but  expressed 
himself  entirely  ready  and  willing  to  comply  with  the  terms  of  the 
b(md,  provided  the  $400  were  refunded.  He  thinks  $400,  cash, 
was  as  much  as  the  negro  was  worth  at  the  time  of  the  sale. 
He  denies  that  Abel  Jackson  ever  applied  to  him  to  maintain 
his  (complainant's)  rights  in  the  premises.  He  admits  that  he 
did  ask  him  for  a  certificate,  to  the  effect  that  Caroline  was  as 
much  his  property  afUr  as  htforz  the  transfer,  which  he  refused 
to  give,  inasmuch  as  he  should,  by  doing  so,  have  attested  a 
falsehood,  wilfuUy  and  thoroughly. 

The  clause  was  submitted  to  the  Jury  upon  the  bill  and  an- 
swers tmd  exhibits,  to  wit :  the  bond  and  bill  of  sale ;  admis- 
sions made  by  the  parties  at  the  hearings  and  the  testimony  of 
Alfred  M.  Turner,  who  swore  that  he  considered  Caroline  worth 
^50,  in  March,  1846,  twelve  months  after  the  date  of  the  bond. 

The  evidence  being  tjlosed  on  both  sides,  counsel  for  the  d'e- 
fetidant  requested  the  Court,  in  writing,  to  charge  the  Jury  as 
follows : 

1st  That  if  the  money  was  not  advanced  by  way  of  a  loan, 
and  the  relation  of  debtor  and  creditor  did  hot  exist  between 
complainant  and  Frances  Gait,  it  was  not  a  mortgage. 

2d.  That  if  the  complainant  had  the  privilege  of  refundihgor 
not,  if  he  pleased,  in  twelve  months,  and  thereby  entitle  himself 
to  a  re-conveyance,  it  was  a  conditional  sale; 

3d.  That  if  it  was  a  conditional  sale,  Equity  will  not  relieve 
the  complainant,  unless  he  performed  the  conditions  on  which 
&e  privilege  of  refunding  depended. 

4ih.  That  this  could  only 'be  done  by  tendering  the  money 
and  bond,  and  consenting  to  take  a  conveyance  of  the  negro  to 
Jamef  AfeGeiee,  Jbr  the  use  and  ben^  of  od/mj^lmiMiiS^  /mvibg> 
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as  stipulated  in  said  bond,  and  that  a  tender  of  the  money,  ivith 
a  refusal  to  take  such  conveyance  as  was  agreed  on  in  said 
bond,  did  not  entitle  the  complainant  to  a  conveyance  of  a  dif- 
ferent character. 

6th.  That  if,  from  the  evidence, 'the  Jury  believed  that  the  ob- 
ject of  the  complainant  was  to  defeat  the  lien  of  the  judgments 
with  which  he  was  threatened,  the  contract  was  illegal,  and  that 
complainant,  coming  into  Court  with  unclean  hands,  was  not  en- 
titled to  recover. 

6th.  That  the  answers  of  the  defendants  in  relation  to  the 
value  of  the  negro,  are  evidence,  and  that  that  evidence  is  con- 
dusive,  unless  it  is  rebutted  and  destroyed  by  the  testimony  of 
two  witnesses,  or  one  witness,  and  other  evidence  equivalent  to 
the  testimony  of  another  witness. 

The  Court  refused  to  give  the  instructions  as  asked,  but,  on 
the  contrary,  replied,  "Were  I  to  charge  at  all,  it  would  be 
against  you." 

To  the  decision  of  the  Court,  refusing  to  give  the  instructions 
asked,  and  intimating  a  contrary  opinion  of  the  law,  counsel  for 
the  defendants  excispted,  and  now  prosecute  this  writ  of  error. 

[1.]  The  first  question  to  be  settled  is^  was  this  contract  a 
mortgage'  or  a  conditional  sale?  Chancellor  Ktnt  lays  down 
this  as  the' test  of  the  distinction:  If  the  relation  of  debtor  and 
creditor  remains,  and  a  debt  still  subsists,  it  is  a  mortgage;  but  if 
the  debt  be  extinguished  by  the  agreement  of  the  parties,  or  the 
money  advanced  was  not  by  way  of  loan,  and  the  grantor  has 
the  privilege  of  refunding,  if  he  pleases,  by  a  given  time,  and 
thereby  entitling  himself  to  a  re-conveyance,  it  is  a  conditional 
sale.  '  4  HeTiPs  Com,  6  ed.  p»  145,  noie.  -  And  he  cites  Slee  vs. 
MarshaUan  Campam^  1  Paige's  Ch.  Rep.  66.  Goodman  vs.  (?ri- 
ersoTiy  2  Ball,  fy  Bat.  274.  Mtrshallj  Ch.  J.  in  Conway  vs.  Jllejo- 
ander,  7  Cranchy  237.  Robersonvs.  Cropseyy2  Efhoards^  Ch.  R. 
1 38.  Flagg  vs.  Manrij  14  Pick.  467.  2  Siannofj  534.  Hohnes 
vs.  Grants  8  Paige's  Rep.  243. 

Now,  applying  this  test,  either  to  the  transaction  as  evidenced 
by  the  bond  and  bill  of  sjale,  or  as.conBrmed  by  the  uncontradict* 
ed  corroborating  testimony)  is  it  net  clear  that  it  was  a  oondttioaU 
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sale,  and  not  a  mortgage?  The  relation  of  debtor  and  creditor 
never  did  exist  between  Abel  Jackson  and  Mrs.  Frances  Gait ; 
nor  did  any  debt  subsist  between  these  parties  after  the  consum- 
mation of  the  contract.  Suppose  the  girl,  Caroline,  had  died 
within  the  twelve  months  from  the  date  of  the  transfer,  would  it 
be  pretended  that  Mrs.  Gait  would  have  had  the  right  to  go  upon 
Jackson  for  the  payment  of  the  1^00  ?  And  if  she  could  not, 
this  &ct  fixes,  conclusively,  the  character  of  the  agreement  It 
is  equally  plain,  that  Jackson  could  not  have  been  compelled  to 
redeem  th^  property  by  any  proceeding  against  him,  either  at 
Law  or  in  Chancery,  in  rem  or  in  personam.  Flayer  vs.  Laving*^ 
Urn,  1  P.  WUl.  11.270,  '71.  King  vs.  King,  3  P.  WxU.  R.  B60. 
hmgud  vs.  Seaman.  1  Ves.  R.  406.  MeUar  vs.  LeeSj  2  Atk.  Re- 
poftsj  496. 

This,  then,  being  a  conditional  sale,  and  Jackson  having  ne- 
glected to  perform  the  condition  on  which  the  privilege  of  re- 
purchasing depended,  a  Court  of  Equity  will  not  relieve  him.  It . 
is  true,  that  within  the  twelve  months,  James  McGehee  tendered 
the  fcnui,  and  expressed  his  anxiety  to  have  the  title  to  the  pro- 
perty secured  to  Jackson's  family,  but  no  money  was  paid,  or  of- 
fered to  be  paid.  It  is  true,  also,  that  Jackson  announced  that 
he  was  ready  to  advance  the  $400 ;  but  he  insisted  that  the  trans- 
fer should  be  absolutely  and  unconditionally  made  to  a  negro- 
trader,  who  accompanied  him  with  the  money  for  that  purpose. 
To  both  of  which  applications,  the  simple  and  only  necessary 
reply  of  Mrs.  FnCnces  Gait,  or  Edward  M.  Galt^  her  agent,  was 
^ nan  hoc  in  foBdera  veni^^  not  unto  any  such  stipulation  as 
these  have  I  come.  The  Master  of  the  Rolls,  in  Davis  vs. 
Thamasj  (1  Russ.  fy  Mylne^s  R.  506,)  says,  "  Where  there  is  a 
privilege  conferred,  as  provided  the  money  be  paid  within  a  stat- 
ed time,  there,  the  party  claiming  that  privilege  must  show 
that  the  money  was  paid  accordingly ;  as  in  case  of  interest  re- 
served on  a  loan,  at  five  per  cent,  with  a  proviso,  that  four  per 
cent  isrill  be  accepted,  if  paid  within  a  limited  time  after  it  be- 
Qome^  due ;  or  in  the  case  of  a  covenant  for  the  renewal  of  a 
lease  on  th^  payment  of  a  certain  fine  at  a  stated  period.  Here 
it  is  admitted)  that  the  rent  was  not  duly  paid  at  the  8&s^\i!i»te^ 
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times,  and  no  Ji'audy  surprise  or  accident  is  alleged^  the  plaintifif  is 
not  entitled,  therefore,  to  the  re-purchase  whifch  he  claims  by  his 
bill." 

[2.]  In  the  next  place,  if  the  objefct  of  this  agreement  was  to 
defeat  the  judgments  with  which  Jackson  was  menaced,  Equity 
will  not  interpose  for  his  relief.  The  general  rule  upoii  this  sub- 
ject is  well  established,  and  it  is  this — that  where  parties  are 
concerned  in  illegal  agreements,  they  are  left  without  remedy 
against  each  other,  provided  they  are  both  in  pari  delicto.  Courts 
acthig  upon  the  familiar  maxim,  in  pan  delicto  portior  est  conditid 
defendeniis  et '  possidentis,  Brumley  vs.  Smithy  Dug.  jRep.  697, 
note.  lb.  698.  Vandyck  vs.  Herritty  1  East.  R.  96.  Hanson  vs. 
Hancock^  8  T.  R.  575.  Browning  vs.  Morris^  Cow.  Rep.  790. 
Osborne  vs.  Williams^  18  Ves.  379.  Buller,  JV".  P.  131,  *32.  1 
Fonbl.  Eq.  b.  1,  cA.  4,  §4,  note  y.  The  object  of  the  law  is  to 
enforce  the  obligations  of  virtue,  by  withholding  every  encourage- 
ment from  wrong.  There  are  cases,  however,  where  transac- 
tions are  repudiated  on  account  of  their  being  against  public 
policy — as  usurious  and  gaming  contracts — and  relief  will  be 
granted  in  Equity,  notwithstanding  it  is  asked  by  one  who  is 
particeps  criminis.  The  reason  is,  that  the  pubUc  interest  re- 
quires that  relief  should  be  given,  and  it  is  given  to  thcf  public 
through  the  party.  1  Story^s  Eq.  §298.  But  this  is  the  exception 
to  the  principle  already  stated,  and  the  present  case  does  not  fall 
within  it. 

[3.]  As  to  the  charge  which  was  asked,  as  to  the  effect  of  the 
answers,^  we  are  not  prepared  to  say  that  the  language  was  too 
strong  under  the  circumstances  of  this  case  ;  fof  not  only  one 
defendant,  but  all  three  concurred  in  swearing  that  the  price  paid 
for  the  negro  was  a  full  equivalent  at  the  time  of  the  sale,  and 
Turner  was  the  only  witness  who  gave  any  cohtradictory  testi- 
mony. Two  vritnesses,  or  one  witness  with  probable  circum- 
stances, will  be  required  to  outweigh  an  answer  asserting  a  fact 
resporisively  to  a  biH.  The  reason  upon  which  the  rule  stands 
is  this — ^the  plaintiff  calls  upon  the  defendant  to  answer  an  alle- 
gation he  makes,  and  thereby  admits  the  answer  to  be  evidence. 
If  if  is  testimony,  it  is  equal  to  the  testimony  of  any  oth^  wit- 
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ness,  and  as  the  plaintiff  cannot  prevail,  if  the  balance  of  proof 
be  not  in  his  faTor,  he  nnist  have  circumstances  in  addition  to 
his  single  witness,  in  order  to  turn  the  balance ;  and  there  may 
be  evidence,  arising  from  ^circumstances,  stronger  than  the  testi- 
mony of  any  single  witness,  so  that  we  are  not  prepared  to  say, 
that  there  has  been  any  relaxation,  of  late  years,  in  the  doctrine 
of  the  Civil  Law,  as  is  usually  stated  to  be  the  case,  resppnsio 
umus  non  omnino  audialury  {Code  4,  209,)  requiring  the  evidence 
of  two  witnesses  to  rebut  the  answer,  or  in  the  language  of  the 
instructions  as  prayed,  the  evidence  of  one  witness,  and  other 
evidence  equivalent  to  the  testimony  of  another  \\itness ;  and  if 
this  he  the  rule,  where  there  is  only  one  defendant,  how  much 
stronger  is  it  where  there  are  three,  who  all  agree  touching  the 
matter  upon  which  the  decree  is  to  be  inmded,  and  which  is  di- 
rectly put  in  issue  by  the  bill  ? 

[4,]  A  single  remark  as  to  the  refusal  of  the  Court  to  charge 
(d  allj  when  asked  to  do  so,  and  it^  reply  to  the  request,  that  if  it 
charged  in  the  cs^e,  it  would  be  against  the  defendants.  We 
apprehend  that  it  is  the  duty  of  all  Courts,  when  the  evidence  is 
gonq  through,  in  the  presence  of  the  parties — ^the  counsel  and 
all  others — ^to  sum  up  the  facts  to  the  Jury,  and  to  give  them  his 
opinion  in  matters  of  law,  arising  upon  the  evidence,  (3  Black, 
Com.  375,)  more  especially  when  the  Court  is  asked  to  do  so. 
Should  the  Court  differ  from  counsel,  the  clear  presentation  of  the 
law,  from  the  Bench,  might  satisfy  counsel  that  they  were  in 
error,  and  the  result  would  be  an  acquiescence  in  the  opinion,  as 
delivered.  But  be  that  as  it  may,  the  duty,  is  imperative,  and 
justice  to  counsel,  clients,  the  Jury  and  the  country,  requires  its 
performancie. 
.  For  all  these  reasons,  the  judgment  must  be  reversed. 
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No.  32. — James  Morris^  plaintiff  in  error,  vs.  William  McCa- 
mey, defendant. 

[1.]  A  plaintiff  seeking  to  recover  for  injury  done  his  land  by.  th^  erection  of 
a  mill-dam,  cannot  recover,  where  paramount  title  ii  shown  in  another,  by 
his  own  evidence. 

[2.]  A  plaintiff  in^. /a.  requiring  the  Sheriff  to  levy  on  the  intere$t  of  the  de- 
fendant in  a  lot  of  land,  is  not  thereby  prevented,  m  another  suit,  from  con- 
testing the  title  of  the  defendant  in  the^./a.  to  the.  land  so  pointed  ont 

[3.]  An  allegiltion,  that  defendant  caused,  by  the  erection  of  a  mill-dam,  **  oa 
nnkealthy  pond  of  standing  tcater"  is  not  sufficient  to  authorize  the  iotroduc- 
tion  of  testimony  showing  injury  sustained  by  plaintiff,  in  consequence  of 
sickness  caused  by  the  pond. 

Case,  in  Moniy  fl^qpoiojir  Ck>iurt  Tried  before  Judge  Wbight, 
March  Term,  I860.' 

'William  McCamey  brought  hi^  action  against  James  Morrisi 
alleging  that  Morris,  by  the  erection  of  a  mill-dam  in.  Conneflvm* 
ga  river,  by  which  ^*  an  unhealthy  pond  of  standing  wa^'  had^ 
been  raised,  and  certain  knd  of  plaintiff  had  beenr  coTored  and 
injured.  Plaintiff  shpwed^  by  his  own  testimony^  that  the  legal  ti- 
tle to  a  part  of  the  land  injiired  was  in  William  McCamey,  Sr. 
Plaintiff  claimed  under  a  Sheriff's  deed^  selling  the  land  as  die 
property  of  one  Timothy  McCamey,  under  a^  fau  in  fevor  of 
Morris,  the  defendant  in  this  action. 

It  was  proven,  that  ^  the  time  of  the  i%erifi's  sale^  Timodiy 
McCamey  was  in  possession  of  the  land,  and  Morris  had  directed 
the  Sheriff  to  levy  on  die  interest  of  .said'T.  McCamey  in  it  Ofl 
the  trial,  defendant  objected  to  the  introduction  of  the  Sheriffs 
deed,  because  'plaintiff  had  akeady  shown  paramount  title  in 
William  McCamey,  Sr. 

The  Court  overruled  the  objection^  on  the  ground  that  Morris 
was  estopped  from  denying  the  tide  of  Timothy  McCamey,  by 
having  caused  the  land  to  be  sold  as  his.     . . 

Testimony  was  introduced  going  to  show  injury  to  plaintiff  by 
sickness  caused  by  the  daon,  to  which  defendant  objected,  on  the 
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ground  that  there  was  no  sufficient  allegatioii.  to  that  e^ect  in 

the  declaration. 

■  • 

This  objection  was  also  overruled  by  the  Court  To.  which 
dedsioi^  defendant  excepts. 

Pej^fixs  and  Hull,  representing  Undebwooq,  br  plaintiff  in 
error. 

Baewir,  for  defendant 

I  By  the  OntrL — ^Wabner,  J.  delivering  the  opinion. 

Hie  plaintiff  in  die  Court  below  broqriii  Mm  action  against  the 
(kfendant,  to  recover  damages  for  «i0n|pt|pg  Mi  land  witib. wa- 
ter bjr  the  erection  of  a  mill-dam,  and  Ao  for  ajniy  done  to  his 
health  caiiiBed  thereby.  The  plaintiff' alleged  tide  to  the  premi- 
ses, consisting  of  two  lots  of  land,  Nos.  249  and  2d6j  in  the  9th 
diftrict  of  Munay  County. 

[1.3  On  the  trial,  the  plaintiff  introduced  in  evidence  two 
giaBts  fromr  &e. State  of  Georgia  to  die  drawers  of  the  lots  of 
laad  in  quesdon,  ^m1  .deeds  of  conveyance  of  thesanie  fix>m  the 
dialrers  (Connelly  and  Ckurr,)  to  Wm.  McCamey,  deceased* 
The  plaintiff  also  introduced  in  evidence  Biji./a.  in  fovor  of  Jas. 
Morris  against  Timothy  McCamey,  which  had  bee^  levied  upon 
the  defendant's  vUered  in  the'  two  lots  of  land,  pointed  out  by 
UonvSj  which  were  sokl,  and  purchased  by  Robert  McCariiey  at 
Sieriff's  sale,  and  a  deed  from  Ihe  Sheriff  to  Robert  McCamey, 
also  a  deed  firom  Robert  McCamey  to  the  plaintiff.  It  was  also 
ibown  lliat  l^mothy  McCamey  was  in  possession  of  the  land  hy 
his  tenant,  at  the  time  6f  the  kvy  thereon  by  the  Sheriff.  It  was 
objected  on  die  trial,  that  the  plaintiff  was'  not  entitled  to  recov- 
er, because  his  own  evidence  showed  paramount  title  to  the  land 
in  l^niHam  McCamey,  deceased,  or  his  heirs,  and  that  the  plain- 
tiff could  not  recover  on  the  title  derived  from  Robert  McCamey, 
vrfao  purchased  the  premises  at  Sheriff's  sale,  as  the  property  of 
'Hinotfay^  McCamey,  for  the  reason  that  the  plaintiff  had  shown, 
by  his  own  evidence,  that  the  paramo^  tide  to  the  land  *waa  m 
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the  Tiforesaid  William  .McCamey,  deceased,  or  his  heirs,  and  no 
title  thereto  had  ever  passed  to  Timothy  McCamey,  the  defend- 
ant in  execution. 

In  whom  did  the  plaintiff's  evidence  show  the  paramount  title 
to  the  land  to  be,  at  the  trial  ? 

The  plaintiff's  evidence  showed  that  the  lots  of  land  had  been 
granted  by  the  State  to  Connelly  and*  Grarr,  the  drawers  thereof, 
and  by  them  had  been  respectively  conveyed  by  deed  to  Wm. 
McCamey,,  Sr.  who  was  said,  on  the  argument,- to  be  dead,,  al- 
though the  record  does  not  show  that  fact. 

There  was  no  conveyance  of  the  land  shown  to  have  bee^ 
made  jfrom  William  McCamey,  Sr.  to  the  present  plaintiff  in  the 
action.  William  McCamey,  the  present  plaiiitiff,  derives  his  ti- 
tle through  Robert  UcGamey,  who  purchased  the  land,  as  the 
property  of  Timothy  McChimey,  at  Sheriff's  sale.  ^There  is  no 
evidence  of  any  deed  of  conveyance  of  the  land  from  William 
McCamey,  Sr.  to  Timothy  McCamey,  the  defendant  in  execu- 
tion ;  there  was  some  evidence,  however,  that  he  had  a  bond  for 
titles,  but  no  evidence  as  to  the  payment  of  the  purchase  money. 
The  e\adence,  as* disclosed  by  the  record^  showed  most  clearly, 
in  our  judgment,  the  paramount  title  to.  the  land  to  have  been  in 
William  McCamey,  Sr.  and  not  in  William  McCamey,  the  plain- 
tiff in  the  action.. 

Had  the  plaintiff  only  showed  the  pc^esmh  of  the  defendant 
in  execution,  and  the  sale  of  the  land  under  it  by  the  Sheriff  to 
Robert  McCamey,  and  the  deed  of  Robert  McCamey  to  the 
plaintiff,  he  would  have  made  out  a  prima  facie  case,  whi(^ 
would  have  entitled  him  to  maintain  his  action.  .  Then,  it  would 
have  been  incumbent  on  the  defendant  to  have  shown  that  the 
paramount  tide  to  the  land  was  in  another  party;. but  the  plain- 
tiff, it  seems,  saved  the  defendant  the  trouble,  by  showing  that 
fact  himself. 

[2.]  It  was  urged  on  the  argument,  that  inasmuch  as  Morris,  the 
present  defendant,  w^s  the 'plaintiff  in  the^.^  which  sold  the 
land,  and  pointed  it  out  as  Timathy  McCamey's  .property  for  the 
Sheriff  to  levy  on,  that  he  is  now  estopped  from  insisting  that  the 
paramount  title  is  in  another. 
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It  appears  that  only  the  interest  of  the  defendant  in  execution 
to  the  land  ws^  pointed  out  and  sold  by  the  Sheriff;  besides,  the 
plaintiff  himself  showed  the  paramount  title  to  have  been  in  Wm. 
McCamey,  Sr.  and  thereby,  showed  title  out  of  the  plaintiff,  who 
derived  his  title  through  Robert  McCamey,the  purchaser  at 
the  Sheriff's  sale  of  the  irderest  of  Timothy  McCamey  in  the  land« 

If  Timothy  McCamey  had  no  interest  in  the  land,  at  the  time 
of  the  levy,  or  an  inferwr  interest  to  the  true  owner,  the  pointing 
out  the  land  to  be  levied  on  did  not  enlarge  that  interest , .  What- 
ever interest  the  defendant  had  in  the  land  was  sold,  and  nothing 
more.  When  the  plaintiff,  by  his  own  evidence,  showed.that  the 
faramdwd  title  to  the  land  was  in  another,  the  defendant  was  not 
estopped  from  insisting  on  that  fact  in  his  defence. 

[3.]  On  the  trial,  testimony  was  oliiBfedciid  received,  going  to 
shijw  that  the  plaintiff  had  sustained  injuiy  to  hi^  healthy  in  con- 
sequence of  sickness  caused  by  the  mill-pond. 

This  evidence  was  objected  to  lipon  the  ground,  there  was  no 
dUgdim  in  the  declaration  which  would  authorize  its  admission. 

The  allegation  is,  that  by  the  erection  of  the  mill-dam,  "an 
unhealthy  pond  of  standing  water  has  been  raised.''  This  alle- 
gation, in  our  judgment,  is  not  sufficient  to  have  admitted  the 
evidence,  under  the  Judiciary  Act  of  1799. 

Whether  that  "unhealthy  pond  of  standing  water*'  made  the 
plaintiff  or  his  family,  or  any  one  else  sick^  is  not/aUeged.  . 

Let  the  judgment  of  the  Court  below  be  reversed.    *    , 
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^o.  33. — ^KiNCHEN  Harrison  et  al.  plainti£fs  in  error,  t^^.  Ekos 

McHenry,  defendant  in  error. 

[1.]  A  Sheriff  cannot  purchase  at  his  own  sale,,  neither  for  himself  nor  as 
agent  for  another,  but  such  purchase  is  void. 

[2.]  Though  a  subsequent  ratification  bj  the  principal  will  confirm  an  assom.- 
cd  agency,  not  so  if  the  agency  be  in  itself  illegal. 

18.]  The  lien  of  a  judgment  no  longer  attaches  to  property  sold  hy  the  Sher- 
iff under  a  younger  judgment.  The  remedy  of  the  creditor  is  to  claim  the 
fand.- 

Ejectment,  in  Union  Superior  Court  Tried,  September  Tenn, 
1350,  before  Judge  Hooper. 

£nos  McHenry  had  caused  9Lji.fa.  in  his  qivn  fa^vbr,  against 
Sanqhqn  Harrison  and  others,  to  be  levied  on  a  lot  of  land,  and 
constituted  Henry  Harrison  his  agent  to  bid  for  it  at  the  sale. 
Harrison  did  not  bid,  but  requested  Roach,  the  Sheriff  who  sold 
the  land,,  to  bid  for  it  Roach  bid  it  off,  and  afterward  convey- 
ed it  to  McHenry,  under  which  deed  plaintiff  claimed  to  recover. 

The  land  was  subsequently  levied  on  and  sold  by  virtue  of 
simdry  Justices'  Court  ^.^^.  against  said  Harrisyon  and  others, 
of. older  daterthan  McHenry's^.^.  and  was  bid  off  by  one  of 
the  defendants,  under  which  last  sale  and  the  SheriiOPs  deed 
thereon,  defendants  claimed. 

Defendants  insisted  that  the  first  sale  was  yoid,  because  the 
Sheriff  had  bpught  at  his  own  sale,  and  further,  that  Roach  could 
not  be  considered  as  the  agent  of  McHenry,  because  Harrison 
could  not  delegate  his  authority  as  agent,  nor  viras  it  a  case 
where  an  assumed  agency  could  be  subsequently  confirmed. 

Defendants  also  insisted^  that  the  last  sale  was  Valid  as  against 
the  first,  being  founded  on  an  older ^.^. 

The  Court  ruled,  tliat  McHenry's  title  was  -good,  and  he  re- 
covered the  premises,  and  defendants  excepted  to  said  ruling  of 
the  Court. 

■ 

Martin  and  Peeples,  for  plaintiff  in  error. 


GAINESVILLE,  OCTOBER  TERM,  1350.  165 


Harrison  aud  others  v*.  Mclleury. 


W.  H.  Under<v'ood,  represented  by  Hull,  for  defendant. 
By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

The  presiding  Judge  instructed  the  Jury,  that  if  they  believed 
that  the  Sheriff  wds  the  agent  of  the  plaintiff,  McHenry,  at  the 
time  of  the  sale,  and  bid  off  the  property  for  him  as  such  agent, 
they  would  be  authorized  tp  find  for  the  plaintiff.  • 

|]1.]  The  exception  to  this  instruction  makes. the  question, 
whether  the  Sheriff,  at  a  sale  under  execution,  conducted  by  him- 
self, can  act  as  the  agent  of  an  absent  person  in  the  purchase  of 
the  property.  It  was  aissumed  in  the  argument,  and  the  assump- 
tion seems  to  me  to  be  indispensable  to  the  power  claimed  for 
the  %eriff  in  the  instruction,  that  it  is  cctmpetentfor  him  to  make 
a  valid  purchase  at  his  own  sale.  If  he  can  buy  on  his  own  ac- 
count^ it  would  seem  that  he  can  also  purchase  as  agent  for  an- 
otbec ;  and  if  he  cannot  buy  on  his  account,  he  cannot  purchase 
as  agent  for  another.  At  least,  some  of  th^  reasohs  which  foi^ 
bid  his  buying  on  his  own  account,  equally  forbid  his  acting  as 
agent  Trustees,  generally,  are  unable  to  buy  the  property  of 
their  cestui  que  trust.  The  purchase  is  not  in  their  case  void,  per 
le,  but  the  cestui  que  trust  may  come  in,  as  a  matter  of  right,  and 
set  it  aside.  He  ii^ay  do  this,  whether  the  sale  be  bona  Jide  or 
not  His  ri^t  to  set  it  aside  does  not  depend  upon  the  fairness 
of  the  transaction.  The  honesty  of  the  trustee  has  nothing  to  do 
with  it  The  object  of  the  rule  is  to  secure  fidelity  in  the  trus- 
tee to  the  interests  committed  to  his  hands.  To  secure  this,  the 
law  does  not  abrogate  his  purchase,  because  it  was  fraudulent 
and  injurious 'to  the  rights  and  interests  of  the  cestui  que  trusty  but 
goes  upon  the  idea,  that  he  shall  not  be  subjected  to  the  tempta- 
tion of  violating  his  trust  by  committing  a  fraud.     It  shields  him 

c 

from  the  temptation,  by  declaring  him  incapable  of  making  a 
purchase  which  vi-ill  bind  those  whom  he  represents;  and  it 
gives  them  the  option  of  vacating  or  affirming  the  purchase,  ac- 
cording as  they  may  consider  it  tlieir  interest  to  do  the  one  or  the 
other.    This  election  the  cedui  que  trust  must  make  iu  «l  T^«acttvv 
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ble  time.  He  may  affirm  it,  and  then  it  becomes  tinimpeacha- 
ble.  A  distinction  was  at  one  time  sought  to  be  made  between 
a  private  sale  and  a  sale  at  auction.  The  rule,  however,  is  now 
well  settled,  as  applying  to  both  kinds  of  sale.  Such  is  the  law 
of  this  Court.  See  Wort/iey  d  al.  vs.  Johnson  d  al.8  Geo.  R.  241, 
242,  and  the  authorities  there  referred  to.  The  whole  subject  is 
discussed  by  Chancellor  Kent^  in  Davarevs.  Fanmng  d  al.m  dxi 
opinion  which  is  unsurpassed  for  its  learning  and  ability,  and  in 
which  it  is  settled  that  it  makes  no  difference,  in  the  application 
of  the  tule,  that  the  sale  was  at  public  auction  and  honajide,  and 
for  a  fair  price.  *  2  Johns.  Ch.  R.  252.  Nor  can  there  be  a  doubt 
about  its  applicJition  to  Sheriffs.  Jhe  Sheriff  is  a  trustee  for  the 
defendant  in  execution,  by  virtue  of  his  office.  '  When  personal 
property  is  seized  in  execution,  he  acquires  a  property  in  it 
He  can  maintain  trover  for  it,  even  against  the  defendant  himself; 
and  where  real  estate  is  levied  upon,  he  acquires  a  quaUiied  prop^ 
erty  in  that.  All  of  which  he  holds  in  character  of  trustee  for 
the  owner ;  and  being  trustee,  the  obligations  and  tiisabilitieS'  of 
a  trustee  devolve  upon  him.  3-  Bimi.  54.  2  Johns.  Ch.  R.  252. 
2  Fonbl.  447,  note.  .  • 

If  the  Sheriff  be  viewed  in  the  light  of  a  mere  agent,  he  can- 
not purchase  at  his  own  sale.  He  is  the  iigent  of  the  defendant  in 
execution^  appointed  by  the  law,  for  the  purpose  of  selling  his 
property  to  the  best  advantage  and  to  the  highest  bidder.  IBs 
principal  is  entitled  to  his  best  ability  and  his  perfect  integrity  in 
the  discharge  of  the  duty  which  thfe  laws  devolve  upon  him.  The 
law  of  agency  is,  that  the  principal  bargains  for  the  exercise  of 
**  the  disinterested  skill,  diligence  ahd  zeal  of  the  agent  for  his 
exclusive  benefit."  He  can  have  no  interest  and  .do  no  act  ad- 
verse to  the  interest  of  his  employer,  or  incompatible  with  the  ap- 
pUcation  of  his  best  skill,  zeal  and  diligence  to  the  promotion  of 
that  interest.  The -privilege  to  an  agent  of  buying  the  property 
he  is  engaged  to  sell,  is  utterly  incompatible  with  the  obligations 
owin^  to  his  principal.  The  interest  of  the  principal  is  that  he 
obtain  the  highest  price,  and  it  is  the  duty  of  the  agent  to'seU  it 
for  the  highest  price.  It  is  the  interest  of  the  purchaser  to  buy 
at  the  lowest  price,  and  h^  is  presumed  to  bid  with'  reference  to 
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bis  interest     EmpUxr  emit,  quam  minimo  potest ;   venditor  vendit 
juam  maximo  potest     If,  then,  the  Sheriff,  who  i$  the  agent  of  the 
defendant,  were  permitted  to  purchase  at  his  own  sale,  his  duty 
to  his  principal  and  his  own  interest  would  stand  in  direct  oppo- 
sition.     Either  he  must  violate  the  duty  which  he  owes  to  his 
principal,  or  exercise  a  virtue  rare  amongst  men — ^that  is,  sacri- 
fice his  own  interest  to  that  of  another.     To  avoid  this  collision 
of  interest,  and  to  prevent  a  temptation  to  infidelity  in  his  trust, 
the  law-  imposes  upon  him  a  positive  prohibition.     It  is  well  set- 
tied,  that  an  agent  employed  to  sell,  cannot  himself  become  the 
purqhaser;  and  an  agent  employed  to  buy,  cannot  himself  be- 
come the  seller.      1  Paleg  on  Agency^  hy  lioyd,  33,  3>4,  37.     3 
OdUy  on  Com.  and  Mwmf.  ch.  3,  p.  216,  217.     1  Livern}OTe  on 
Jigency^di.  8,  §6,  p.  4X6* to  433.     1  Russ.  ^  M.  53.     S.  G.  2  M. 
^  it.  819.     6Pm*.  196.     5  Paige,  650.      13  Ff^q^,  103.     2 
M.  fy  Craig.  374.    .6  low.  B.  407.    Story  on  Agency,  ^^210, 211. 
This  .reasoning  applies  with  more  than  ordinary  force  to  the 
Sheriff,  who  is  the  appointee  of  the  law  and  a  public  agent,  and 
because  he  is  not  alone  the  agent  of  the  defendant,  but  also  of. 
tbe  plaintiff  in  execution.     He  is  the  plaintiff's  agent  to  collect 
his  money  by  the  sale  of  the  defendant's  property.    It  is  in  many  ca- 
se$  the  interest  of  tbe  plaintiff  that  the  property  shall  sell  for  the 
highest  price,  as  where  the  whole  property  of  the  defendant,  at 
a  fair  price,  is  either  barely  enough  or  not  enough  to  pay  his 
judgment^      Aiiy  infidelity  in  the  Sheriff  in  such  cases,  in  not 
bringing  the  property  fairly,  into  market,  is  an  injury  to   both 
plaintiff  and  defendant,  and  he  violates  his  duty  to  both.     The 
right  to  purchase  is  in  contravention  of,  the  policy  of  the  law. 
The  State  has  a  right  to  require  skill,  diUgence  and  fidelity  in 
her  agepts*     The  paramoimt  good  of  the  whole  people  requires 
that  she  should  exact  all  these  things.     To  secure  them,  it  is 
wise  to  prohibit  the  Sheriff  from  buying.  ,  It  is  her  duty  so  to 
regulate  the  execution  of  the  laws,  as  to  prevent  injustice  to  the 
citizen,  and  to  remove  temptations  from  those  who  are  chosen  to 
execute  them.     The  Sheriff  accepts  office — ^it  is  not  forced  upon 
him.    He  cannot,  therefore,  complain  of  the  disabilities  which  are 
incident  to  it.    AIT  these  considerations  derive  strength  from  th^ 
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fact  that,  at  Sheriff's  sales,  there  are  peculiar  facilities  for  the  of- 
ficer to  perpetrate  frauds  without  detection.  This  facility  to  do 
wrong,  and  this  difiicid^  of  detection,  give  almost  resistless 
force  to  the  temptation.  The  disability  of  a  selling  agent  of  the 
Court,  to  purchase  property  which  he  is  required  to  sell,  was  hdd 
by  the  House  of  Lards,  in  the  case  of  the  York  Buildings  Cb. 
vs.  McKenrie^  which  Judge  Kerd  pronounces  "one  of- the  most 
intere^hg  cases,  on  a  mere  technical  rule  of  law,  diat  is  to  be 
met  with  in  the  annals  of  our  jurisprudence.  8  Brmo.  P.  Cos.  (y 
Tomlin^s  App,  It  vii^dicates  the  doctrine  we  now  hold,  the  more 
especially  as  the  agent  of  the  Court,  appointed  in  that  case  to  sell 
the  property  of  an  insolvent  company  ibr  the  benefit  of  creditors^ 
occupied  the  position  which  the  Sheriff  occupies  in  this  case.  It 
is  our  judgment,  therefore,  th^t  a  purdiase  by  a  Sieriff  is  i^ 
solutely  void,  and  yields  to  the  title  of  another,  acquired  by  a  sub- 
sequent sale  of  the  same  property.  "*"  In  Aarker  vs.  Marine  hs. 
Co,  Judge  Story,  in  pronouncing  upon' the  validity  of  a  sale  by 
the  master  of^  a  ship,  acting  as  a^ent  for  the  owners^,  where  he 
became  the  purchaser,  says,  "As  to  the  first  point,  it  appears  to 
me  th^t  the  sale  wrought  no  change  in  the  title  of  the  property, 
whatsoever.  B  was  a  merely  inoperative  Ad,  teaaring  the  propesfy 
exactly  where  it  found  it.  It  is  impossible  that  a  person  can  be, 
at  the  same  time,  buyer  and  seller ;  and  a  person  who  acts  as 
agent  in  selling,  cannot,  upon  the  known-princij^es  of  law,  be- 
come a  purchaser  at  the  sale."  2  Mason^sR.  371.  See,  also,  1 
Murph,  35.  C  fy  JV".  650.  5  B.  J^hmro^s  R^337.  6  Qmn. 
475.     3  AM,  450.     1  Bailey,  S.  C.  R.  467. 

The  Court  below  ruled  in  accordance  with  our  opinions  upon 
this  point,  but  held  that  the  Sheriff  might  act  as  agent  of  an  ab- 
sent person,  and  that  a  purchase  made  by  him,  as  such*. agent, 
would  be  valid.  To  this- latter  opinion  we  dissent.  If  the  poli- 
cy of  the  law  prohibits  a  Sheriff  from  buying  on  his  own  account, 
I  do  not  see  how  it  is  competent  for  him  to  purchase  as  the  agent 
of  another.  He  can  do  nothing  forhimself  or  for  another,  which 
is  incompatible  with  his  duties  as  Sheriff.     We  have  seen  what 

*See  Act  of  General  Assembly,  1850,  (PaiR.3iS9,)affiniiiDg  tlus  doctrine  by 
legislative  enactment. — [Rep.] 
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they  are.  His  skill,  diligence  and  fidelity  belong  to  the  de- 
fendant.in  execution.  He  may  not  be  in  this  latter  case  sub- 
ject to  the  same  temptations  to  do  wrong,  that  he  is  subject  to 
when  he  buys  for  himself.  This  is  true ;  but  still  the  duty 
which  he  assumes  as  agent  for  the  buyer,  is  incompatible  with 
the  duty  which  he  h^  assumed  a^  agent  for  the  sdUer.  If  act- 
ing under  a  general  and  unrestricted  power  to  buy,  at  auction, 
it  must  be  imderstood  as  charged  with  the  duty  of  buying  as 
as  low  as  possible,  whilst,  at  the  .same  time,  it  is  his  duty,  as 
agent  of  the  seller,  tp  make  the  property  bring  as  much  aspossi* 
ble.  Here  is  a  direct  antagonism  of  position  and  duty,  and  in 
Tolvesy  almost  necessarily,  infidelity  to  one  or  the  other  of  his 
principals.  His  first  obligation  is  to  the  seller,  and  the  law  will 
not  permit  him  to  place  himself  in  a  position  which  subjects  him 
to  the  chances  of  violating*  that  obligation — its  policy  will  not 
allow  it.  *  ^^  If  A  (says  Judge  Story)  should  employ  a  broker  to 
sell  goods  for  him  at  the  highest  price  he  could  get,  and  his 
judgment  should  be  confided  in,  and  B  should,  at  the  same  time, 
employ  the  same  broker  to  purchase  the  likegoods^  at  the  low- 
est price  for  which  diey  could  be  obtained^  it  is  plain,  that  if 
this  mutual  agency  were  conceded,  it  might  operate  as  a  com- 
plete surprise  on  the  confidence  of  both,  parties,' and  would  thus 
be  a  fraud  upon  them.  Indeed,  it  would  be  utterly  incompatible 
irith  the  duties  of  the  broker  to  act  for  both  under  such  circum- 
stances, smce,  for  all  real  purposes,  he  would  be  both  buyer  and 
seller,  and  the  law  will  not  tolerate  any  man  in  becoming  both 
buyer  and  seller,  where  the  interests  of  third  persons  are  con- 
cerned.'' Siory  on  Agency ^^  31,  32.  And  again,  he  says,  rea- 
soning upon  the  inability  of  an  agent  to  become  a  purchaser, 
^\JPox  the  like  reason,  an  ageilt  of  the  seller  cannot  become  the 
agent  of  the  purchaser  in  the  same  transaction.  Story  on  Agency^^ 
203.  See,  also,  Pdey  on  Agency^  by  Lhydy  33,  npie  3.  Wrigkt 
w.  Dimrtaty  2  Clamp.  203.  2  .  Chitty^s  R.  205.  Tliej^  princi- 
ples apply  to  Sheriffs,  and  the  policy  of  the  disability  in  their 
case  is  very  manifest.  The  opinion  of  the  presiding  Judge  was 
.  a  general  one,  that  a  Sheriff  could,  at  his  own  sale,  become  the 
agent  of  an  absent  pnrchaser.  It,  therefore,  as^ited  \ub  i^o^R- 
voL  rr  22 


170        •     SUPREME  COURT  OF  GEORGIA. 

Harrison  and  others  vs.  Mg Henry. 

-•  I  r-  -  -p-|^MMBMMBMMMJ 

er  to  act  as  a  discretionary  agent,  to  buy  at  his  own  sale.  From 
the  facts  of  the  case,  w6  conclude  that  the* Court  meant  to  go 
that  length ;  and  it  is  that  opinion  that  we  reverse,  whether  the 
Sheriff  could  not  act  as  the  agent  of  a  purchaser,  to  make  a 
definite  bid,  or  otherwise,  where  no  discretionary  powers  are  con- 
ferred, are  not  questions  made  by  this  record. 
•  [2.]  The  Court  also  instructed  the  Jury,  that  a'  person  jc'ould 
assume  an  agency,  and  if  his  acts  are  ratified,  they  will  become 
valid.  This  is  true  of  all  %ho  can,  by  law,  become  an  agent 
It  is  generally  true.  The  Court,  however,  applied  the 'rule  to  the 
SheriflF  in  this  case.  As  to  him  if  is  not  true.  He  cannot  become, 
as  I  have  attempted  to  show,  an  agent  for  a  purchaser  at  his  own 
sale.  If  he  cannot  act  as  agent  by  appointment,  he  cannot  be 
made  an  a^ent  by  ratification.  Thifi  requires  no  argument  and 
no  illustration ;  and  in  this  particular,  we  think  the  Court  erred. 

Since  the  sale  which  gave  rise  to  this  controversy,  the  Legis- 
lature has  passed  an  Act  prohibiting  a  Sheriff  from  becoming  a 
purchaser  at  his  .own  sale,  making  the  sale  void  aiid  subjecting 
him  to  punishmeht  if  he  violates  the  law.  .  This  Act  shows  the 
view  of  the  General  Assembly  as  to  the  policy  of  such  purchases. 

[3.]  Tile  presiding  Judge  decided,  that  a  sale  of  property  un- 
der execution  By  a  junior  ^.  ^h,  dcifeated  the  lien  of  an  older 
judgment  upon  the  same  property ;  which  decision  is  also  except- 
ed to.  If  this  question  were  now  made  for  the  first  time,  in  tM^ 
State,  we  should  be  compelled  to  hold  differently,  but  inasmuch  * 
as  for  many  years  the  decisions  of  our'  Courts  have  been  in  ac- 
cordance with  the  ruling  of  Ite  Court  belcfw,  we  afiSrm  the  de- 
cision. By  Statute  in  Geor^a,  judgments  bind  all  the  property 
of  the  defendant  from  their  date.  That  judgment,  which  is- prior 
in  time,  is  superior  in  lien.  This  is  true  of  all  liens.  ^  Liens  can 
only  be  defeated  by  express  waiver,  or  by  some  act  of  the  party 
which  amounts  to  a  waiver..  "  The  principle  (say  the  Supreme 
Court  of  the  United  States,  through  Ch.  J.  Marshall j  in  Rankin  tf 
SchatreU  vs,  SeoUy  12  WheaL  177)  is  believed  to  be  universal, 
that  a  prior  lien  gives  a  prior  claim,  which  is  entitled  to  prior 
satisfaction,  out  of  the  subject  which  it  bmds;  unless  the  lien  be 
intrinsjcally  defective,  or  be  displaced  by  soine  act  df  the  pstty 
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holdhi^  it,  which  wiU  postpone  him  in  k  Court  of  Law  or  Equity 
to  a  subsequent  claimant  The  single  circumstance  of  not  pro- 
ceeding upon  it,  until  a  subsequent  lien  hsSs  been  obtained  and 
carried  into  execution,  has  never  been  considered  such  an  act" 
The  lien  of  a  judgment  is.  ^tatutbiy,  and  is  as  strong  as  the  lien 
of  n  mortgage.  A  junior  mortgage,  foreclosed,  does  not,  by'  a 
sale  of  the  mortgaged  property,  di^pjacer  the  lien  of  an  Iplder 
mortgage.  In  that  case,  the  property  is  sold  subject  to  the  senior 
lien,  and  the  purchaser  buys  with  that  understanding.  The 
mortgage  of  older  date  is  recorded,  and  that  is  notice  to  all  the 
world.  Why  should  the  rule  be  different  in  case  of  judgments  ? 
Th6y  are  foundeH  on  proceedings  of  record — ^they  are  themselves 
recorded^ .  A  consent  to  the  sale  by  the  older  judgitient  creditor,* 
would,  unquestionably  defeat  its  lien.  So,  also^  if  it  pomes  in 
(asTit  may  do)  and  receives  the  money  raised  by  the  sale,  it  could 
not  afterwards  sell  the  property.  •  %  How.  Jtf.  R,  630.  Jbidj 
643.  aid,  536.  JUd,  554.  7  Ibid,  397.  2  McLean,  78. 
Wright,  47.     13  J(Jms,  462.     Ibid,  583.     12  WhaaL  177. 

But  this  is  not  an  open  question  here.  The  decision  of  the 
Judge,  in  tlfis  caise,  has  been  the  law  of  our  Courts  for  years. 
Under  that  law,  th6  title  to  a  vast  anxount  of  property  has  j^ass- 
fA.  The  Legislature  has  acquiesced  in  it  -  When  a  Statute  has, 
by  a  long  series  of  decisions,  received  a  construction  which  the 
people  have  acted  upon,  and  in  which  the  Legislature  has  ac- 
quiesced, we  do  not  feel  at  liberty,  not  feeling  it  to  be  an  im- 
perious obligation,  to  disturb  that  construction — inore  especially 
m  cases  wherej  as  in  this,  serious  iiyury  would  result  to  citizens 
who  have  rights  originating  under  that  construction.  We  leave 
tlie  error  fpT  the  consideration  ojfthe  Legislature.  We  secoUect 
no  instance,  in  this*  State,  in  which  the  rule  has  been  settled  dif- 
ferent from  the  dec^on  in  this  case.*  Iq  the  Eastern  Cirquit, 
which  is  the.  oldest  in  this  State^  upon  the  authority  of  Judge 
LoBU)^  the  4ccisions  hava been  to  .thia  effect.  H.  M.  .Otarldim^s 
1L327. 

Let  &e  judgment  be  reversed.^ 


'^  > 
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No.  34. — WtLLiA^  .E.  Jackson  &  Co.   plaintiffs  in  error,  vs, 

William  Cox,  SheriflT,  defendant. 

[!.]  A  defendant  arrested  under  ea,  sa.  and  allowed  prison  bounds  under  ibe 
Statute,  is  still  in  the  custody  of  the  Sheriff,  and  he  must  plaoe  him  in  con- 
finement  at  the  end  of  six  months,  without  any  special  order. 

Rule  nisi,  in   Gilmer  Superior  Court.    Decided   by   Ju^e 
Wright. 


The  plaintiffs  in  error  had.  caused  one-  William  T.  Banks  to 
be  arrested  under  a  ca.  sa.  by  the  former  Sheriff,  and  Banks  had 
given  bond  and  was  allowed  the  benefit  of  prison  bounds  under 
th«  Statute. 

'Before  six  months  from  that  time  had  expired,  the  defendant 
in  error  became  Sheriff,  and  at  the-  end  of  the  six'  months  fiiom 
the  lime  that  said  Banks  had  been  allowed  prison  bounds,  Cox. 
failed  to  place  him  in  close;  <;ustody,  but  suffered  him  to  remain 
in  prison  bounds. 

Plaintiffs  moved  a  rule,  tjiat  Cox  should  pay  their  debt,  which 
the  Court  refused,  holding  that  they  should  have  nqtified  tHe 
Sheriff  to  take  Banks,  into  close  custody  if  they  desired  him  to 
do  so. 

To  which  decision,  plaintiffs  in  error  excepted. 

Mabtin,  for  plaintiff  in '  error.  .  ^  • 

■ 

OvERBY,  for  dtfendant. 

By  Vie  Court. — Lumpkin,  J.  deHvefing  the. opinion. 

[1.]  By  the  Act  0f  1820,  (iV?7?cc,  289)  any  person  arrested 
and  committed  to  jail  upon  civil  process,  upon  giving  security 
to.  keep  within  prison  bounds,  .shall  have  liberty  to  remain  there- 
in without  the  jail,  for*  six  calendar  months,  and  no  longer.  I 
cite  the  substance  of  what  the  Statute  was  intended  to  be,  and 
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not  what  is ;  for  by  reference  to  it,  it  will  be  found  that  it  is, 
by  implication  only,  that  we  arrive  at  its  meaning. 

The  question  made  by  the  record  before  us  is,  whether  at  the 
expiration  of  Ae  six  months^  it  is  the  duty  of  the  Sheriff,  or  other 
^r]:esting  officer,  to  re-commit  the  prisoner  to  jail,  A^ithout  first 
obtaining  a  special  order  from  the  Court  for  tliat  purpose. 

We  believe  that  the  Sheriff  is  tound  to  re-commit  the  prisoner, 
and  that  he  will  make  himself  personally  Uable  if  he  fails  to  do 
so.     2  Tudc.  Cam.  361. 

The  prison  bounds  established  by  thie  Statute,  are  to  be  con- 
sidered an  eifteHsion  of  the  four  walls  of  the  jail,  and  the  party 
within  the  ten  acres  is,  to  every  legal  intent,  a  prisoner  still  in 
the  custocfy  of  the  officer  under  the  ca.  sa.  There  is,  therefore, 
no  new  arrest,  but  a  mere  return  to  the  close  confinement  which 
was  suspended  for  a  limited  perio<l,'  by  operation  of  ^e  bond. 
BuUey  vs.  Callan  d.  al.  1  Ohio  Rep.  25. 

Were  a  special  order  of  the  Court  necessary,  tlie  liberty  of  tlie 
bounds,  instead  of  being  Umited,  as  it  is  by  law,  to  six  calendar 
monihsj  would,  in  almost  every  case,  be  extended  to  a  longer  pe- 
riod ;  and  should  the  arrest  be  immediately  ensuing  a  term  of 
the  Court,  it  might  reach  almost  to  one  year,  and  thus  defeat  the 
express  provision  of  the  Statute.  No  construction,  therefore,  can 
be  maintained  which  will  produce  such  a  result. 

Judgment  reversed. . 
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No.  35. — A.  Maulden,  plaintiff  in  error,  vs,  JosEra  Thomas  d 

aL  defendants. 

[  1.  ]  Where  adeed  conveyed  a  ncgra  to  certain  parties  and  add^«  **  Provided, 
alwayn,  that  this  deed  vj  gift  shall  be  the  ri^ht  and  pmperty  of  J  T,  until  Ml* 
arrives  at  the  age  of  tweutjvoue  years :"  Hddf  that  J  T  took  no  titl^  to  the 
property  conveyed. 

[2.]  The  laws  of  North  Carolina,  requiring  deeds  of  gift  to  be  proven  and  ng- 
istcrcd  in  one  ycar/or  else  to  be  void  :  Hdd^  that  tlie  rcgislratiou  of  a  deed 
is  not  sufficient  proof  of  its  probate*  . 

■  • 

Trover,  in  Habersham  Superior  Court  Tried  before  Judge 
Jackson,  April  Term,  1850.  .  . 

Th^  facts  of  this  case  are  as  follows :  On  the  2©th  day  of 
March,  1827,  one  Richard  W.  Roberte  made  a  dfeed  of  gift  ^ 
writing,  in  Rutherford  Counly,  N.  C.  to  Joseph,  Emily  and 
Mary  Thomas,  of  certain  negro  property.  The  deed  contained 
the  following  proviso :  "  That  this  deed  of  gift  shall  be  the 
right  and  property  of  Joseph  Thomas,  Sf.  (the  father  of  said 
Joseph,  Eniily  and  Maiy)  until  the  said  Mary  Thomas  aniTes  at 
the  age  of  twenty-one  years,  or  at  the  death  of  the  said  Joseph 
Tliomas,  and  Lydia,  his  wife."  '    - 

Joseph  Thomas,  Sr.  sold  the  negro  nanled  m  the  deed,  and 
in  1847,  (Maiy  Thomas  having  arrived  at  age  in  1844,)  Joseph 
Thomas  and  others,  claiming  under  the  above  deed,  commenced 
their  suit  against  Maulden,  to  recover  from  his  possession  the 
negro  named  in  the  deed  and  her  increase.  The  plaintiffs  in- 
troduced the  deed  and  produced  an  exemplification  from  the 
Register's  office  of  Rutherford  County,  showing  that  the  deed 
was  registered,  May  7,  1828.  They  produced  no  evidence  that 
the  deed  had  been  proven  according  to  the  Laws  of  North  Caro- 
lina, except  an  entry  on  the  back  of  the  deed. 

The  Court  below  held,  that  under  the  deed,  Thomas,  Sr.  took 
an  estate  for  years,  with  remainder  to  the  others.;  and  the  CoaA 
aflso  held,  that  the  registration  of  the  deed,  in  North  Candin^ 
was  sufficient  evidence  of  probate  tinder  the  laws  of  that  S(it«[ 

To  these  decisions  defend^t  excepted. 
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J.  W:  H.  UNDi?RwooDi  Peeples,  Overby  and  Dougherty,  for 
plaintiff  in  error. 

HitXTEK,  Cobb  and  Hull,  for  defendants .  .     ■       .  . 

By  the  Court, — ^Warner,  J.  delivering  Qie  opinion. 

The  two  main  questions  involved  in  this  case,  and  which,  in 
our  judgment,  most  control  it  art — 

IsL  The  proper  construction  to  be  given  to  the  iecd  T)f  gift 
executed  by  Richard  W.  Roberts,  under  which  the  plaintiffs 
daim  tiide. 

2d.  Whether  the  registration  of  the  deed  in  the  State  of  North 
Carolina  afforded  sufficient  evidence,  in  the  Courts  of  this  States 
of  ib^'probate^  under  {he  laws  of  that  State,  to  constitute  a  valid 
transfer  of  the  property. 

[1.]  Bichard  W.  Roberts,  the  donor,  by  deed  of  gift,  oil  the. 
SGtfa  Mart;b,  1827,  in  cohsideratioh  of  naturaMove  and  affection, 
conveyed  to  Joseph,  Emily  and  Mary  Thomas,  children  of  Jo- 
seph Thomas,  ahd  Lydia,  his  wife,  ^^  ope  negro  giri  named  Dia- 
tut,  about  t^elvfe  years  of  age,  to  have  and  to  hold  and  en/ay  the 
ttid  negro,,  unto  the  aforesaid  Joseph,  Emily  and  Mary  Thomas, 
their  execiftord,  administrators  and  assigns,  to  the  (mtyproperuse 
(odben^  of  than  and  ikar  assigns  forever :  provided,  always, 
tiiat  this  deed  of  gift  shall,  be  the  right  and  property  of  Joseph 
Thomas,  Sr.  until  tiie  said  Msuy  Thomas  shall  have  arrived  at 
ttte  age  of  twenty-one  years,  or  at  the  decease  of  the  above  Jo- 
seph Thomas,  and  Lydia,  his  wife.''    The  dpnor  then  covenant- 
ed to  "^^rarrant  the  aforesaid  negro  girl  and  her  increase,  unto^e 
^.  said  children  forever.    The  deed  of  gift  was  attested*  by  two 
stibscribiiig  witnesses— Adam  "Whisenhunt  and  K.  L.  McCuny. 
It  is  insisted,  in  affirmance  of  t^e  judgment*  of  the  Court  below, 
«  |ht  aceofding  to  a  fair  construction  of  the  deed  of  gift,'  Joseph 
-^Bbkbalf,  St.  took  an  estate  for  years,  and  the  plaintiffs  an  estate 
"l^.'lKlliamdfer,  at  *the  tbtminatidn  of  the  said  estate  for  years. 
^ItoMGig  to  ^t  view  whidiWe  are  constrained  to  tfike  d  %k\& 
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deed  of  gift,  after  the  most  careful  consideration  bf  it,  Ho  inter- 
est  whaterer  in  the  negro  Diana,  and  her  increase)  -was  convej- 
ed  thereby  to  -Joseph  Thomas,  Sr.  If  such  was  the  intention  of 
the  donor,  he  has  failed  to  employ  suflicient  words  to  declare 
clearly  and  legally  his  meamng.  2  Bl.  Com.  298.  In  Uie  con- 
straction  of  deeds,  the  first  rule  is,  thatthe  intention  of  the  par- 
ties is,  if  possible,  to  be  supported ;  and  the  second  rule  is^  that 
this  intention  is  to  be  ascertained  by  the  deed  itself — that  is,  from 
all  parts  of  it  taken  together — but  omis^ons  cannot  be  Bup|died 
from  arbitrary  conjecture,  though  founded  on  the  hi^est  degree 
of  probability.  Disnaikes  vs.  Wrighl^  4  Deoereux  fy  B<M^t  K. 
207.  . 

There  are  no  wwrfs  in  the  deed  which  convey  the  negro. t^  Jo- 
seph Thomas,  Sr.  but  on  the  contrary,  she  is  expressly  conveyed 
to  the  children,  Joseph,  Emily  and  Mary  Thomas,  to  their  otifi 
proper  vse  and  ben^i,  Jbrtver.  The  plaintiffs  base  there  claim 
to  the  proper^'  on  the  ]MX)viso  in  the  deed :  "  Provided,  always, 
that  this  deed  of  gift  shall  be-  the  right  and  properly  of  Josq>h 
Thomas,  Sr.  until  the  said  Mary  Thomas  shall  have  anived  at 
the  age  of  twenty-one  years,  or  at  the  -decease  of  the  above 
Joseph  Thomas,  and  Lydia,  his  wife."  We  give  effect  to  Jhie 
part  of  the  deed,  by  holding  that  it  was  the  intention  of  the  do- 
nor, that  Joseph  Thomas,  Sr.  should  have  the  at^ody  of  die  deed 
of  gift,  as  the  agent  or  -next  fiiend  of  the  children,  for  their  ben- 
efit, until'  Mary,  the  youngest  child,  should  arnve  at  twen^-ohe 
years  of  age,  or  so  long  as  the  said  Joseph  Thomas,  Sr.  and  his 
vife,  Lydia,  should  livei  This  view  of  the  question  is  strength- 
ened by  thefacts  disclosed  upon  the  face. of  the  record.  tUcb- 
ard  W.  Roberts,  the  donor,  was  the  half  brother  of  the  donees, 
(Joseph  Thomas,  Sr.  having  married  his  mother,)  who  were  in- 
fents  when  the  deed  of  gift  was  executed.  Who  so  competoit , 
to  have  the  custody  and  control  of  the  deed,  for  the  benefit  <tf  * 
Iu8  infant  children,  as  their  fether  ?  Who  so  likely  to  prcjtxw 
it,  ^d  deliver  it  to  them  when  Mary,  the  youngest  child,  arrived 
at  tnenty-one  years  of  age,  as  he.'^  Besides,  if  it  was  the  intea- 
tion  of  the  donor  to  have  given  an  e^te  in  &e  negro  to  Jo&epli 
Thomas,  &■  for  Jiis  benefit  and  Hbn  benefit  (^  his  root" 
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been  argued  at  the  bar,  would  he  have  deprivec}  then)  of  this 
benefit  in  their  old  age,  when  Mary  should  krrive  at  twenty-one 
years  of  aige  ?  If  it  was  die  intention  of  the  doner  to  have  con* 
veyed  an  estate  in  the  ^egro  to  Joseph  Thomas,  Sr.  for  the  ben- 
efit of  his  mother,  why  was  it  conveyed  io  the  step-father  alone^ 
ivithout  making  any  separate  provision  for  his  mother?  If- such 
had  been  the  intention  of  the  donor  in  executing  the  deed,  it  is 
but  reasonable  .to  presume,  that  his  affection  for  his  mother 
would  have  been  equally  as  strong  as  that  entertained  by  hin^ 
for  his  step-father.  No  such  intention  as  that  contended  for,  can, 
in  our  judgment,  be  legitimately  gathered  from  the  instrument, 
or  firom  'any  extrinsic  circumstances  disclosed  by  the  record. 

£2.3  In  regard  to  the  second  question — ^was  diere  sufficient 
ev^ence/dn  the  fieice  of  the  de^d  of  gift,. to  show  that  it  had 
been  .proved^  in  accordance  with  the  law  of  North  -Caiolinft, 
where  it  was  executed  ?  By  t}ie  Statute  Law. of  North  Carolina, 
a  deed-  of  gift  of  a  slave  is  not  vglid,  ^'  unless  the  writing  by 
which  the  tide  to  such -slave  is  transferred,  shall  be  proved  or  oc- 
kMwkdged  upon  oafh^  either  before  one  of  the  Judges  of  the  Su- 
preme. Court,  or  of  the  Superior  Court,  or  in  the  Court  of  the 
Cbcm^j'and  registered  in  the  office' ,(^  the  public  Registec  of  the 
County  where  the  doqee  resides,  within  one  year  afler  the  exe-  ' 
cation  thereof.'?  Se<e  the  Ad  of  1806,  Eemed  SUOuies  qf  Jfinih 
Ggdiq&ui,  230.  There  is  no  probate  on  oath^  by  either  of  the  sub- 
sciibipg  witnesses  to  thfe  deed,  apparent  on  th^  iface  of  the  record 
from  North  Carolina,  or  upon  the  original  deed. 

Tlie  deed  was  executed  on  the  26th  day  of  March,  1827.    On 
the  back  of  the  deed  the  following  entries  appear :    • 

♦     llie  within  deed  was  proved  in  open  Court,  by  Adam  Whis- 

ttkuity  Jr.  recorded  and  ordered  to  be  registered. 
*• .  li^Ctttified  by  J.  CAVTON,  Clerk.'' 

ihis  a  valid  deed,  by  the  law  of  North  Carolina, 
hurobeen  jpnwed,  or  acknowledged  upon  oal/i,.\>eiQxe  ^ 
m  Ik  «3 
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Jwlg«,  or  in  die  Court  of  the  County.  The  certificate  of  the 
CSerk  does  not  show  Hiftt  the*  deed  was  proved  in  the  JOowihi 
Comi,  nor  does.it  appear  of  foAiif  Qmri  he  was  Clerk.  Whether 
d&  eertificate  of  the  Clerk  would  be  sufficient  evidence  of  the 
iwvftiite'of  the  deed,  according  to  the  vsage  and  -practice .  of  the 
CMrtv  in  North  Carolina,  has  not  been  made  to  aj^ear ;  but  ao- 
eordiAg  lothe  ruling  of  the  Supreme  Court  of  that  State,  in  Jlfc- 
JVWf  vi.  JikMUj  {2  DeB.  Law  Rep.  394,)  we  infer  that  it  would 
not  be  held  sufficient  in  that  State.  It  has  been  urged,  however^ 
that  inasmuch  as  the  deed  has  been  registered,  the  Court  is 
boiBKl  to  presume'  that  it  was  duly  proved  in  the  County.  Court. 

The  Regis^r  of  Ruthierford  County  certifies,  that  the  deed  was 
duly  entered  in  the  public  Register's  office  for  said  ^ounty,  on 
die  7th  day  of  May,.  1828.  The  validity  of  the  deed  is  made, 
by  the  Statute  of  North  Caiolina,  to  depend  upon  its  jm>ia^  be- 
fore certain  s^cified  judicial  officers,  or  in  a  particular  Couit 
Hie  raere^registration  of  the  deed  does.not^  affirmatively,  estab- 
Ki^  the  iact  of  iis,  pfobi^e  in  the  particular  Court  reqiored  by  the 
hw,  smd  suc^  &ct  hot  appearing,  the.  i^tute,  speaking  like'a 
tyrant,  declares  that  the  deed  is  nwalidy  and  must  be  obeyed.' 

We  -express  no  opini<m  with  regard  tor  the  Statute  (rf*  Limila- 
ticMis,  preferring  tb  leave  that  an  open  questioir  to  be  adjudTcated 
by  fte  Court  beloW)  in  accordance  with  suck  a  case  as  dicill  be 
made  on  tbe  new  trial  of  the  catise,  in  conformity  wi&  the'juc^ 
ment  winch  we  now  render,  reversing  the  judgment  of  the  Coiut 
below^  on  the  grounds  already  stated. 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a^new 
•  tri^  granted. 


1 


.'.X  ^ 

••     • 
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No.  36.-— M.  A*  Keith,  plaintiff  in  enror^  v§»  Davu  Whsijciqei^ 

defendant  in  ettoc 


[l,^  A  nfely  oo  a  cUim  bbqd  agoiiMt  wliom  jodgmest  for 
costs  has  been  given,  together  with  the  claimant,  and  wtio  has  paid 
JL  fa.  is  entitled,  under  our  dtatute,  to  control  the  JL  /a.*  for  iSb» 
rD-imbanihg  faimaelf  out  of  the  effects  ot  the  principal  elaimast. 

* 

.  Claim,  in  Hall  Superior  Court.    Tried  before  Judge  Jacksov, 
September  Term,  1860. 

Tbe  &cta  of  ^this  case  are  as  follo\ift{ :  M.  A.  Keith  was  secu- 
li^  of  Redding  Pinson  on  a  claim  bond  in  a  case  tried  in  Cher^ 
dree  Superior  Court,  in  which  the  Jury  had  found  damaged,  and 
judginent  wasi  entered  up,  and^.  Jh,  issued  against  Pinson  and 
Keith  for  the  dam^s  and  costs. 

This  jl{.yii.  Wki  paid" off  by  Keith,  the  security^  who  afterwards 
caused  it  to  be  tevied  On  ja  lot  of -land  in  the  Coun^  (^  Hall,  as 
die  property  of  Pinson.  The  land  was  claimed  by  Davis  Whel> 
cbel.  '    '  . 

On  the  trial,  the  plaintiff,  Keith,  offered  iheji.ja,  in  evidence, 
ft  was  objected  to  on  the  ground,  that  the  security  on  a  claim 
bond,  where  judgment  had  been  given,  and  fi.  fa,  issued  for 
dataages  and  costs,  and  who  had  paid  off  the  fi.  fa.  had  no 
Tight  to  use  the^»  fa>  to  re-imburse  himself  out  of  the  effects  tX, 
the  principal  (claimant.  The  Court  so  held  and  Tejected  the 
^.  fa.       ' '  r  i    . 

To  which  decisioh  the  plaintiff  in  execution  excepted. 

HiLLYEB  and  Ovekby,  for  plaintiff  in  error. 

Peeples,  for  defendant. 

J^  the  Court — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  By  the  4th  section  of  the  Act  of  1826,  sureties  on  Ixmd, 
yt  other  contract,,  j/*  Med  thereon^  are  authorized  to  m^e 
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m)ecial  defence,  and  if  it  is  made  to  appear  to  the  Court,  that 
tney  are  sureties  only,  and  not  interested  in  the  i^nsideration  of 
the  contract  sued  on,  the  judgment  is  to  be  entered  accordingly, 
and  the  sureties  are  entitled  to  control  the  execution  against 
tiieir  principal  in  thfe  event  of  their  paying  it.;  It  is  not  necessa- 
ry, in  order  to  <3harge  a  surety  on  a  claim  bond,  to  sue  upon  the 
bond ;  but  in  cases  of  claim  where  th^re  is  a  verdict-  subjecting 
the  property,  and  for  damages,  judgment  for  damages  may  be 
entered  up  by  the^plaihtiif  on  execution  agaiiist  the  principal 
and  surety,  upon  motion.  Such  has  been  the  decision /)f  this 
Court.  -  .  ' 

.  NoVr,  this  being  so,  it  is  to  be  conceded  that  the  surety  on  the 
claim  bond  has  no  means  of  availing  himself  of  the  privileges  pf 
defence  ^ven  by  this  section  of  tlie  Act  of  1826,  and  as  the 
light  of  cohtr6l  depends  upon  the  fact  of  a  suit  against  last  and 
a  defence,  although  he  is  surety  on.  bond,  he  is  not  by  this  sec-^ 
tion  entitled  to  the  control  of  the  execution  against  his  pr^idpal 
for*  remuneration.  A  subsequent  Act  passed  in  1831,. goes  far- 
ther-: By  that  Act,  if  sureties  on  bond,  note  or  other  contract, 
shaU  Jinl,  at,  the  trialj  to  make  the  defe^ice  authorized  by  the  Act 
•of  1826,  they  shall,  nevertheless,  be  entitled  to  cotitrol  the  tx-  . 
ecution  against  their  .principal,  where  they  pay  the  debt,  provid- 
ed .they  make  it  satis&ctoriiy  to  appe^  to  the  Court,  from  which 
the  execution  i^suec),  that  they  were  bona  fide  sureties  only  upon 
the  original  bond^  note  or  contract,  which  was  the  foundation  of 
the  judgtnent  and  execution.  I^  my  judgment,  the  surety  on 
the  claim  bond  is  entitled  to  the  control  of  the  execution  against 
his  principal  under  this  Act  of  1831.  It  is  contended  jthat  he  is 
not,  because,  although  he  is  a  surety  on  bond,  yet  the  sureties  con- 
templated are  only  such. as,  by  the  previous  Act  of  1826,  are 
liable  to  suit,  and  upon  that  suit  are  entitied  to  makfe  special  de- 
fence ;  and  inasmuch  as  sureties  on  claim  bonds  are  not  liable 
to  suit,  (judgment  by  the  ruling  of  this*  Court  passing  against 
them  by  motion,)  and  cannot  therefore  mate  defence,  thefe/brey 
they  are  not  embraced  in  this  Act  of  1831.  In  other  words, 
the  conditiqn  precedent  to  the  privilege  or  right  conferred  by  the 
Act  of  1831  «pon  sureties,  is  thiat  they  occupy,  in  the  law,  such 
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position  as  wSl  subject  them  to  a  suit  in  that  character.  This 
neasoning  is  not  satisfactory  to  my  mind.  The  special  defence 
^ken  of  in  the  4th  section  of  the  Act  of  1626,  is  not  a  duty 
(ff  necessary  legal  obligation,  but  it  is  a  privilege^  which  the 
surety,  u^ien  sued^  may  arail  himself  ef  or  not.  When  sued  on  the 
bbnd,  note  or  other  contract,  the  Act  declares  that  U  shall  and 
mag  heUnofidJbr  km  to  make  defencej  &fi.  '  If  there  is  no  suit,  he 
has,  by  that  Acts,  no  fight  of  control.  If  he  is  sued^  then  it  is  law- 
ful for  him'  to  make  the  defence,  and  if  he  9iakes  it,  he  is  enti- 
tled to  die  control,  and  if  he  does  not,  he  is  not  entitled  to.  the 
control.  Such  is  his  position  under  the  Act  of  1826.  The  Act 
o[  1831,  considering  him  in  the  position  he  has  placed  himself  in, 
by  failing-  to  make  the  defence,  gives  him  the  control,  wholly,  ir- 
respective of  that  Act.  The  disability  .under  which  the  surety 
labored)  under  the  Act  of  1826,  vras  thi9*-*-failing  to  make  de- 
fence, .be  could  nfot  afterwards,  in  any  other  way,  get  the.eotitrol. 
The  Act  of  idSl  removes  this  disability,  and  says -that  he  shall 
be  entitled  to  the  control.  That  is  to  say,  all  sureties  who  are 
iisdUed  by- not  complying  with  the  Act  df  1826,  are  enabM  by 
the  Act  of  1831.  If  such  sureties  are  relieved  by  the  Act  of 
1831,  and  are  declared  entitled  to  the  control,  a  fortiori  ^xe  sure- 
ties of  the  same  class,  and  so  described  in  the  Act  of  1831,  who 
have  never  come  under  such  disabilities,  entitled  to  the  control. 
The'sureQr  on  the  claim  bond  has  never  come  under  this  disa-. 
bility,  because^  whilst  he  is  surety  on  bond^  in  the  language  Of  the 
Act,  yet  he  .is  not  liable  to  suit  on  it^  and  is  iK>t,  therefore,  put 
upon  his  election  to  make  defence  or  not.  How  absurd  to  give 
to  one  surety  an  bandy  who  has  failed  to  provide  for  himself^  as  he 
may  do  .under  the  law,  the  right  of  cohtroling  an  execution 
•against  his  principal  for  his  remuneration,  when  he  has  paid  it, 
and  to  deny  that  right  to  another  surety  on  bond^  who  has  no 
Sttch  right  of  providing  for  himself,  and  who  has  made  no  such 
failure.  The  condition  of  him  who  is  in  laches  is  made  better 
&an  that  of  him  who  is  not  in  laches,  upon  this  construction. 
The  'reasoning  to  support  it  may  be  to  exhibit  its  pjustice  pre- 
sented Ihils :  A,  a  surety  on  bond,  although  described  as  a  bene- 
ficiary in  ike  Act  of  1831,  is  not  entitled  to  its  benef\ls,Vveca.\3kSft 
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B,  another  surety  on  bond,  but  who  occu[Hes  certain  Legal  rela- 
tions to  the  rest  of  the  world  which  A  does  not  bold,  is  entitled 
to  the  same  benefits  which  he  has  forfeited  by  neglect,  under  the 
previoujs  Act  of  1826.  If  it  be  conceded  that  the  le^er  of  the 
Act  of  1831  raises  some  doubt  about  its.  application  to  sureties 
upon  claim-  bonds,  it  will  not  be  denied  that  they  iall  within  its 
reason  and  spirit.  There  is  no  jeasoh,  whatever,  why  sureties, 
generally,  should  be  enabled  to  control  executions  against  .their 
piincipals,  whilst  this  class  is  denied  that  pjower.  I&deed,  the  in- 
ability of  these  sureties  to  defend  as  such,  would  seem  to.  be.  a 
good  reason  why  they  should  be  enstbl^d  to  control  the  execution 
by  a  proceeding  ^subsequent  to  the  judgment  The  obvipus  iu* 
teilt  of  the  Act  of  1831  is  to  enable  all  piersons  .who  are  sure- 
ties, ?ind  against  whom  judgment  has  passed,  and  who  have  paid 
th^  debt,  upon  these  facts  being  xuada  to  appear,  to. control  the 
judgment  against  their  principal  for.  indemnification.  Against 
the  surety  on  a  claim  bond  in  this  case,  judginent  has  been  en- 
tered, and  upon  liis  complying  with  the 'requirements  of  the  Act 
by  the  prescribed  proceedings  it  seemi;  to  me  that  he  must  be, 
under  tliat  .Act,  entitled  to  the  control.  This  construction  is  in 
aCQordance  wit}i  the  whole  drift  of  our  legislation  in  relation  to 
this  subject.  Sureties  are,  moreovei',  a  favored  class  in  the  law, 
and  Acts  for  .their  benefit  are  to  be  liberally  construed. 
.  .  If  I  am  wrong,  howeverj  in  .this  construction  of.  the  AM  of 
1831,  we  all  agree  tliat  the  surety,  in  this  case^  is.  authorized  to 
control  the  execution  under  the  Act  of  1810.  The  5th  section 
is  in  thefollo\niug  words :  "  When  it  Shall  appear,  by  the  Sher* 
iif's  return  an  any  execution  or  executions^  that  the  same  has  been 
p?dd  by  a  security  or  securities,  it  shall  be  the  duty  of  the  Clerk 
to  make  such  entry  on  such  docket  book^  aild  such  security  or 
securities  shall  have  the  use  and  control  of  said  execution,  for  the, 
purj^ost*  of  remuiierating  liim  or  Uicmselves  out  of  the  principal 
for  whom  he  or  they  stood  security."  The  terms  of  tliis  Act  are 
very  general.  They  embrace  any  execution  paid  by  a  surety, 
which  is  so  returned  by  the  Sheriff.  It  is  made  the  duty  of  the 
Clerk  to  transfer  the  entry  to  his  docket  book.  Then  the  Act 
propeeds  to  declare  that  the  surety  shall  have  the  control.     Tie 
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construction  of  this  Act  has  been,  that  k  applies  only  to  sureties 
of  iecord-r-0uch  as  suretiek  on  appeal  and  upon  stay  of  execution. 
Where  the  record  shows  the  relation  of  principal  and  surety,  there 
no  proceeding  is  necessary  to  estal^lish  the  fact  of  suretyship. 
In  all  other  cases,  at  the  time  of  the  passage  of  the  Act  and 
since,  until  the  Act  of'  1826,  this  relation  could  be  established 
only 'by  suit  by  the  surety  against  his  principal.  This  is,  with- 
out doubt,. the  .true  construction.  Surety  on  claicii  bond,  is  a 
surety  of  record.  If  not  before,  since  the  decision  of  this  Court, 
authorizing  judgment  against  him,  upon  motion,  iiis  bond  is  ia 
the.  nature^  after  the  verdict  for  the  plaintiff  in  execution,  of  an 
acknowledgment  of  record.  -The  bond,  th^  proceeding  on  the 
olittm,  and  the  judgment  against  him,  ^8  surety,  are  all  of  record. 
The  case,  therefore,  faUs  within  the  letter*  an4  the  received  con- 
stmction.  There  is  nothing  inconsistent  ¥^th  this  iciea  in  the 
subsequent  Acts  relative  to  sureties  on  appeal  and  upon  stay  of 
execution.  They  arQ  in  relation  to  them  alone,  and  do  JK)t  em- 
brace siffeties  on  claim  bonds.  As  to  them,  they  are  enlarging 
Statutes,  and  they  leave  the  Act  of  1810  in  full- force  as  to  other 
.  soreties  of  xecbrd,  of  which  cla;ss  the. surety  on  claim,  bond, 
as  we  have  seen,  is  one.  *  ...... 

Security,  upon  putting  in  claims,  was  required  by  the  Judiciaf> 
rj.  Act  of  1799,  wluch  Act,  in  this  regard,  Was  superseded  by  the 
Act  of  1821.  It  is,  therefore,  reasonable  to  suppose  diat  the 
Legislature,  in  the  subsequent  Act  of  1810,  had  them  in  view,  as 
^tt  as  other  sureties  of  record. 

The  demurrer  to  the  adjPDkisaibility  of  the  execution  in  this  case, 
Kw  suislained  upon  the  ground,  that  the  surety  on  claim  bonds, 
could  not  control  it  for  remuneration.  No  otLer  question  is. 
made  in  the  record.     jRrwice,  436,461,  470. 

Let  Ae  judgment  be  reversed.  •         «- 
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No.  37.;— Chables  F.  McCay,  plaintiff  in  enror^  vs.  John  De-* 
.  .  VEfis,  defendant.  ' 

« 

[1.]  An  executor  ia  entitled  to  appeal  witlioat  security ,  when  i}^e  judgment  ii 
to  affect  only  the  asseta  of  the  decedent  in  his  hands ;  oZtSfer/ where  the  jndg- 
meiit  ia  against  him  peraonaUy,  and  for  which  he  is  reaponnble  ont  of  his 
own  fands. 

• 

Covenant,  in  Clarke  Superior  Court  Decided  by  Judge  Jack- 
son, August  Term,  i860. 

This  ^as  aA  action-  brought  on  a  contract  made  by  McCay 
and'Deyers,.for  the  construction  of  a  miU-dam,  by  Devers,  at 
Princeton  Factory,  in  Clarke '  County.  The  declaratioii  vrds 
bfou^t  against  ^^Chaifles  F.  McCay,  one  of  the  e:iteciitors  af 
William  Williams,  deceased,"  and  the  process  was  so  directed. 
Hie  declaration  did  not  state  .that  he  was  sued  ^^  as  executor."-  .  ' 

A  yerdict  being  rendered  for  the  plaintiff,  defendant  sq>pealed, 
without  giving  security,  alleging  himself,  in  the  appeal,  to  be 
executor,  .       '  '       • 

On  the  trial  of  the  appeal,  plaintiff  moved  to  dismiss  the  ap- 
peal' because  no  security  had  been  given. 

-The  Court  held^  that  the  action  was  thought  ^gdinst  tbe  de- 
fendant, individually,  and  not  in  his  representative  chamcter,  and 
so  holding,  dismissed  the  appeal. 

»Defendtot  offeVed  to  proye,-tl^at  he  was  executor  of  William 
Williams,  deceased ;  that  the  contract  was  made  for  the. benefit 
of  the  estate,  and  that  he  was  authorized/ by  the  v^,  to  make 
Such  contracts.  Which  testimony  v^as  )rej€^d  by  the  Court 
To  which  decisions  defendant  exicepted. 

HiLLYEB,  for  plaintiff  in  error. 

Peeples,  Dougherty  and  Hull,  for  defendant. 

•  ■ 

•  By  the  Owd.— LuMPknc,  J.  delivering  the  opinion. 

[1.]  Is  a  defendant  who  is  sued,  tndmAiaUy^  upon  a  contract 
v^hich  he  himself  has[  made  with  the  plaintiff,  entitled  toa{^)eaI 
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-         *      -        •       ■  -         •  II 

from  a  verdict  rendered  agaiBSt  him^  without  giving^  security,  by 
prQjvihg  that  the  contract  on  which  the  action  was  brought,'  was 
made  for  die  benefit  of  the  estate,  which  he  represented  as.ex- 
.  ecolor,  .and  that  he  was  audiori^ed,  by  the  will  of  his  testator,  to 
make  suc^  contracts  ?  * 

Bj  the  Judicial  Act  of  1799,  executors  and  administrate]^ 
are  not  required  to  give  security  upon  entering  ..an  aj^eal. 
/Vmce,  426.  Ih  every  case  which  may.  arise,  we  apprehend 
the  true  test  to  bethis — ^will  the  judgment  or  decree  affect  oply 
the  assets  of  thedeceden^yl  tbehiands  of  the  party  ?  If  so,  .he 
is  entitled  to  appeal,  wdetth^  Statute  without  giving  security, 
odierwise,  the  appeal-bond  .would  hind  him,  personally,  and  len- 
dtf  him  liable  beyond^the'assets.  \ 

But  where  the  judgment  or  decree  may  be  personal,' and  a 
fifiion  where  it  mud  y^^  so,  as  in  the  present  case,  BfA-  for  which 
he  will  be  betdiresponsible  out  .of  his  own  funds,  wbatever  re- 
medy over  he  may  have  atlAw  or  in  Equity  against  the  -estate, 
t)iere  is  no  more  reason  for  allowing  him  ..the  privilege  of  appeal- 
ittg,  without  security,  than  to.  allow  it  to  any  other  person.  The 
contract  being  jnade  with  him,  |)er«ona%,.  he  must  litigierte  aQ 
controversies  arising  out  of  it,  in  the  same  capacity.  The  just 
lights  of  .die  adverse  party  requires  this.    . 

Judgment  affirmed. 


If  ' 


No.  38. — taA.R.  Fostsa,  plainltf  in  error,  fk.  Thb  ivrtcxApw 
THE  Intseiob  .  CooRT  OF  Ch£bok£E  Coxn^TY,  defendants. 

[1.]  U  it  a  condition  precedent  l^e/ore  a  County  TroMnrer  cim  enter  upon  th«f 
dutiel.of  hit  office,  that  he  should  give  bond  and  Bccaritj,  and  not  having 
done  so,  he  does  not  li^gally  hold ithe. office^  «       ' 

p.]  Before  the  Inferior  Ooutt  can  issue  execution  against  a  County  Trioasurer 
fa' abilaaee  in  hU  hiMi^;ten  days*  wntM  notiqeia  r^qolt^  ^.1^^ 
VOL  IX  24 
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be  AYMi  him,  and  the  order  of  tlie  Co«irt  under,  whioh  the  JL  fa,  ini 
xnaat  show  that  Bach  notice  has  been  given. 

[3.]  Wbon  the  Inferior  Court  have  pass^  an  order,  requiring  the  Cleik  tois- 
Bire  fi.  fa,  agaiQst  the  Treasurer/ but'the  Cl^irk  fidled  to  record  such  order: 
Stid,  that  it  is  bompetentior  the  Inferior  Conrt,  after  the  /.  fa,  hftt  bem  is> 
sued,  to-  place  the  order  on  the  minutes,  nunc  pro  tume. 


■»    <■ 


'.  Rule,  in  Cherokee  Superior  Court.    Deci(j[edby  Judge  Hoof- 
pi,  September  Temi,  1860.  * 

This  "was  a  nde  against  the  Sheriff  to  pay  OTer  certain  monej 
arising  from  the  sale  of  the  property  of  one  H.  H.  Waters.  The 
money  was  claimectby  the  Justice's  of  the  Inferioir  Cdurt,  (m  a(^ 
j^ 'issued  by  said  Court,  in  1845,  against  Waters,  fbr  a  balance 
in  his  hands  as  County  Treasurer.  Ira  R.  Foster  claimed  the 
mcmey  on  a  ^  Jh.  of  younger  date,  and  contendbd  that  4e  JL 
Jk.  from  the  Inferior  Court  was  v6id.  -     '• 

It  appeared  that  no  orddr  of  tiie  Infhrior  Court,  directing  their  ^ 
Clerk  to  issue  th^  Ji.  fh:  tras  «n  record  until  1860,  when  4  nde 
^ras  passed,  reciting:  that  sudh  an^  order  hlid  been  gT?en|ireTioas 
td  the  issue  by  the  Clerk  of  fSdiA  fi.\fiu  but  that,  whereas  the 
Cleik  had  failed  to  put  siiid  order  on  tiie  minutira,  that  tbe  same 
be  p\rt  on  the  minutes^  ntmcpro  tunc.  It  also  appeared^  that  no 
notice  had  been  given  to  Waters,  JMrevious  to  issuing  the  JL  Jk, 
by  the  Inferior  Courts  because  he  wkB,  at  that  time,  out'  of  tfie 
State.  Waters  had  never  taken  an  oath  of  office,  nor  given 
bond  as  County  Treasurer. 

For  these  reasons  Foster  contended  that  the  Jfi^JiL  of  the  In- 
ferior Court  was  Void". 

The  Court  decided  otherwise,  and  ordered  the  tnoney  to  be 
paidto  tiie  Inferior  Court,  and  counsel  for  Foster  excepted: 

J.  W.  H.  UHDEawooi»,  forplaiBliff  .in  error. 

OvESBY,  for  defendant 

By  ih€  CbWr^,*— Wabveb,  J.'defivering  the  opuoion. 

'     \  *   ■  ,  •      • 

The  only  questibn  involved  in  this  case,  ia  the  validity  of  the 


CUJNESVILLE,  OCTOBER  TERM,  1866.        187 

Vm^m  99,  TW  JmgAom  c£  tht  Inferior  Court  of  Oheyok—  Owmty. 

okee  CooAtjr/   Two  of  the  objections  taken  to  the  exeentkm  ar^ 
in  oar  judgment, 7^0/  to  it^ 

[1.]  11ie«fiM  section  of  the  Act  of  1826,  anthmzing  the  ap- 
pointment of  a  Coontj  Treitsures,  declares,  ^^  That  he  shgll,  be- 
fore he-  enten  upon  the  duties  of  his  ctEtcej  give  bond^  ^fh  ae* 
cniitjr,  to  ^he  Justices  of  the  Inferior  Court,  for  the  faithful  dis- 
dmge  of  his  (fiitjr,  in  such  sum  as  thej  shall  presafl>e,  not  less 
than  double  the  amount  of  the  fdnds  in  hand,  and  the  ^Umual  re* 
▼emie  of  the  Countf,  and  sfa^ll,  mcNrcQVer^  take  an  oath  well  and 
truly  to  disohacge  die  duties  of  his  6ffice.'^  Prmee,  186.  The' 
first  objection  to.  the  .exec^itiott  is,  tfiat  Waters  never  gave'  usf 
Innid,  with  security^  for  the  fidthful  discharge"  of  his  duty  ss 
County  Treasurer,  nor  took  the  oath  of  office,  as  required  by  the 
pioiiflioiis^of  the  above  recited  Act  It  appears  that  the  records 
of  the  Inferior  Court  did  not  diow  that  a^iy  hovd  o^nemilyYaA. 
beoi  given  by  Watiar^  or  that  he  had  even  taken  the  otith  re* 
([Idred^.nor  was  there  any  ether  toidenui  that  he  had  complied 
wAk  tfae'bw-in  that  respect^  and  the  ex^ution  issued  against 
Waters' ofMe.  Before  he  can  be  considered  as  a  County  Treas- 
irdr,  in- the  eye  of  flie  law,  and  perform  theviuties  of  that  office, 
ke  nniat first  have  complied  with  tbeprovisions of- the  Statute, 
wlii<&  il^atfiorized  his  appointment.  The  giving  bond  and  seen* 
lity  was,  at  least,  a  amiition  prtceiitnt  to  his  entering  upon  the 
duties  xA  th^  ofl^.. 

[2.]  The  6tfa  section  of  the  Act  of  IKUi,  gives  the  authority 
to  tfie  Justices  of  the  Inferior  Court,  or  a  majority  of  them,  ^  to 
issue  >  execution  against  the  Ona4y  Trtasurer  and  his  MCiinWey, 
for  the  amount  in  his  hands,  on  his  fidling  to  pay  or  account 
dierefbr,  within  ten  days,  after  wrMen  notice  from  such  Justices* 
tathateffe<^    Prbid^  166. 

1^  audiority  of  ihe  Clerk  ,t6  issue  the  execution  against  Wa*' 
ters,  is  to  be  found*  in  the  folloMrmg  order  or  judgment  of  tiie 
bferior  Court:  ''  Cherokee  Onmiy,  March  UM,.  1846— Ordered 
bjr  die  Codty  ^  tiie  Clerk  of  this  Court  do  forthwith  issu^  an 
executi<m  against  Henry  H.  Waters,  former  County  Treasurer  for 
die  County  aforesaid,  in  &vot  of  tiie  Justices  of  the  Inferior 
Coart.fersiid  Comxly  and  State,  for  the  mm  of  fife  temdteilvtti 
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twentynfour  dolhu*8,  for  the  amount  detained  in  his^andsand 
possession,  withinterest  fb^reon,  at  eight  perqent'per  annuin." 
'  This  being  a  summajfy  procee£ng,  unknown  to- the' Gommon 
Law^.)nu^  be  construed  stridbf*  The  Statute  aolj  autfaaiizes 
aa  execution  tb  iss^e  against  a  County  Treasurer,  for  the  amount 
of  money,  in  hishands,  on- his  jfidling  to  pay  or,  dceow^  therefiir 
uiUhin  tertdays  rafter  wriUm  hotice  ^Jrofn  the  Justices  of  ike  Jfi/i- 
rior  OmHU>  that  effect.     •  .      • 

.  From  the  record  in  this  case,  it  appears  that  Waters  had  gone 
beyond  thelin;iit8  of  the  State,  and  for  that  rejason  'die  Court  be- 
low held  that  notic^'wa^  unnecesi^aiy.  It  is  a  principle.  of:|iatu- 
ral  justice,  which  Courts  ar^  never  at  Hberty  to  dispeose  with, 
unUs§  under  the  mandate  of  posttive  lawy  that  no  person  shaU  be 
condemned  unheard,  or  without  ah  ^of9^«m^  of  being  ^heard. 
Flint  River  Stemnboat  Co.  vs.  Foster^  5  Geo.  Bqi.  202.  , 

The  mandate  of  the  law,  in  tiie  Act  of  1825  is,  tiiat  tiie  Coun- 
ty Treasurer  $hall  have  wittm  notice  to  account  for  the  money-iil 
his  hands,  from  the  Justices  of.  the  Inferior  Court,  and  upon  Ins 
failing  to  do  so,  and  pay  over  the  same  within  ten  -dajrs  thereaf* 
ter,  an  execution  may  issue.  The  County  Treasurer^. being  out 
pf  the  limits  of  the  State,  is  not  made  an  eax^iion  by  the  Act 
requiring  the  written' notice,  and  the  Co\irts  cannot  make  it  one 
Nrithoutpalpable  judicial  legislatidh; 

Besides,  it  does  not  appear  on  the  face  of  the  judgment  of 
the  Justices  of  the  Inferior  Court,  ordering  the  execution  to  is- 
sue, that  any  notice^  as  requir^  by.  the  Act,-  had  been •  given  to 
Waters,  or  that  he  was  beyond  the  limits  of  the  State-— con- 
ceding, that  the.  latter  fact  would  have  dispensed 'with,  n^ticcti 
which  we  hold  would  not  have  been  sufficient,  according  to  4he 
positive  mandate  of  the  Statute.  The  judgment  of  the' Justices 
of  the  Inferior  Court-  is  the  foundation  upon  \dliich  die  executibn 
is  based,  and  that  judgment  ^ould  show,  upQn,.  its>  faee,  such 
facts  as  would  autholrize  the  execution  to  issue,  according  to  the 
provisions  of  the  Statutes  affording  the  summaiy  rcmed}- against 
the  County  Treasurer.  ■ 

[3.]  Wq  oveiTule  the  objection  taken  to  the.  judgment  'being 
entered,  iwiic  prot^ncj  for  the  rea^oii'tliut  it  appearS|.from  the^i^ 
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0(Nrd,  Aat  the  judgment  yms  regularly  passed  by  th^  Justices  of 
tke  lufierior  Coart>  on  the  14th  March,  1845,  and  that  the  Clerk 
£iSed  tQ  enter  it  upon  the  minutes  of  the  Cpurt,  at  that  timej  as 
lie  should  liave  done.  The  order  of  the  20th  August,  1850, 
oiily  directs  the  Clerk  to  enter  the  judgment  passed  on  the  14th- 
March,  1845,  upon- the  minutes  of  the  Court 
Let  the  judgment  of  the  Court  below  be  reversed. 
-    *  •-'■..  ■*(       . 


No.  39.— eWiLLiAM  J.  Beatohs,  ex'r  of  LucindA  Winn,  plaintiff 
in  error,  t75.  William  Wutn  et  al.  adm'rs  of  Richcud  Winn,  de- 
.  fendants. 

{J.}  The  widow  of  an  intcitato  ia  not  entitled  to  hore  i^dtaoccmeutu,  inftde 
bj  the  iotcstato  to  hischilslrcn,  brongbt  into  botcbpot  for  her  benefit. 

(i.]  The  widow  dyiujg  in  1cr8  tbati  ono  year  after  administration  on  the  ct- 
'tate  of  her  husband,  without  having  olectetl  to  tnku  a  chfld'tf  part  of  the  real 
estate,  her  executor  cannot  recover  it  after  her  death.  / ' 

•.   ■■-   ■«.  * 

■  • 

la  Equity,  in  Hall  Superior  Court.  Decided  by  Judge  Jack- 
.80N,  on  demurrer,  September  Term,  1850. 

••     ■  *•      '  .  ' 

The  complsdnantf  in  his  bill,  alleged  the  following  facts :  On 
the  6th  day  of  May,  1847,  Richard  Winn  departed  this  life  in- 
-testatej  leav^ig  a  widow,  Lucinda  Winn,,  and  sundry  children. 
^^llislm  and  Willis  ,Winn  became  administrators  of  hi^  estate. 
On  the  23d  of  December,  1847,  his  widow,  Lucinda  Winn,  died, 
basing  made  a  will,  of  which  complainant  was  executor..  She 
bad,  previous  to  her  death,  made  no  election  between  her  dower 
and  a  child's  part  of  her.  husbands  estate. 

Richard*  Winn,  in  His  lifi^;,  had  made  certain  advancements- of 
property  of  money  to  his  chilflren.  The  debts  of  the  estate  had 
tLUbeeD»paid.         -.  .  •      .•    . 
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The  complainant  prayed  that  the  'fldministrat^rs  df  ^chard 
Winn  might  paj  over  to  him^  as  exeeutor  of  the  ividaW)  al^,  equal 
distributive ,  share  of  the  real  estate,  and  idso,  that  the  advance* 
ments  made  to  th^  children  might  be  brought  into  hqtch{fol,  and 
"that  he  should  have  them  taken  into  the  account  for  the  benefit 
of  his  testatrix's  estate  in  computmg  her  share^f  the  peisondty. 

To  this  bill  defendants  demurred  for  want  of  eqtiitjr,'  aiid  the 
Court  sustained  the  demurrer,  and  dismissed  as-  to  both  the 
grounds  alleged.    To  which  decision  complainant  excepted. 


HiLLYER,  for  plaintiff  in-  error.' 
Dougherty,  for  defendants. 


By  the  CW/.-=— Nisbet,  J.  delivering  the  opinion.  * 


I  • 


'  [1.]  Under  the  English  Statute  of  Distributibn,  the  widow  is 
^t  entitled  to  share  in  advancements  made  to  children.  Wcfd 
ifs^  Lanij  Free,  Oumc.  182^  184.  KixpwbrighivB.  Kmmbrif^S 
Veseyy  51,  64.  Gibbom  vs.  Caunij  4  Fewy,  847.  2  BIhdc  Cbm. 
519,  naUby  Chitty.  2  .  WUliams'  Ea?rs^  1070.  Whilst  this  is 
conceded  to  be  the  rule  m  England^  jet  it  is  insisted  that  it  is 
dififerent  under  our  own  Statute  of  Distribution.  The  argument 
is^  that  in  England,  she  has  a  distinct  proTvision  out  ef  ^  estatei 
separate  from,  and  anterior  to  the  children,  whilst  here,  khe  it 
entitled  to  fin  equal  share  of  the  estate  with  the  children^  .  Froni 
this  provi^on  of  ouir  Statute,  it  is  inferred  that  she,  asivell  as  the 
children,  is  entitled  to  share  in  the  advancements.  *  This  difier^ 
ence  between, our  Statute  and  the'  English  S^tute  does  e»st- 
In  Odcm  d  al.  vs.  Omdhtrsy  this  Court  recognized  it,  and*  hdd 
that  the  widow  and  the  children  are,  under,  our  Sthtute,  in -equal 
degree,  and  are  entitled  to  shave  equally  in  the  distribution  oftlie 
estate..  6  Geo.  R.  40.  But  it  doe&  not  follow,  that  because  tiie 
widow  and  children  are  entitled  to  share  equally,  in  the'distribit* 
tion  of  the  estate,  that  she  has  an  interest  oj^  that  account  in  die 
advancements.  Upon  a>  construction  of  tiie  Act  ytf  Bistobntibp 
itself^  ind^ndent  of  the  Act  in.  relation  to  liotchpot,  sIh»  is  wft 
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entided  to  a  shaiie  in  the  advancements,  when  brought  in,  nor 
can  she  compel  them  to  \^  broo^t  in.  The  error  into  which, 
as, it. seems  to  me,  the  learned  counsel  has  fallen,  is  in  the  as- 
sumption that  the  tad^rancement,  made  by  a  father  to  a  child,  is 
part  of  his  estate,  sobject  to  distribution.  If  this  be  triie,  it 
would  86em  to  follow,  tfiat  the  Act  of  1804  would  entitle  the  * 
widow  to  her  ohilds  pait  of  it  But  it  is  not  true — it  is  not  true 
u  to  the  children.  Thej  are  hot  entitled  to  distribution  in  ad- 
vancements made  to  a  brother  or  sister.  I  must  admit,  that  so 
&r  as  this  cpiestion  depends  upon  the  Ad  o/*1804,  if  the  children, 
Qnadyanced,  are  entitled  to  share  in  advances  made  t6  other  chil- 
•dren,  as  (Ustributees,  the  widow  must  be  also ;  because,  by  that 
Act  it  is  declared,  that  '^  the '  widow  and  child  or  childnen  shall 
diaw  equal  ahiores''  of  iheegtate  of  the  husband  and  father — of  the 
realty,  if  sh^  elects  to  take  a  childs  part,  as  well  as  the  person- 
aky,  anfl  of  the  personal' etote,  if  she  takes  her  dower.  But 
duldren  afeiiot«ntidedto  distribution  in  advancements,  because 
Hieyeoiistitste  no  part  of  the  estate  of  the  tlecedent;  and  if  they 
are  not,  tiken  equally  the  widow  is  not  The  estate  subject  to 
diatribvtioii  is  the*,  property  belonging  to*  -the  decedeJit  at  his 
deatfa.  A  g^ot  property  to  a  child  as  effectually  passes  the  ti- 
tle oat  of  fte  parent,  as  any  other  mode  of  alienation.  '  An  ad^ 
vance,  that  is  a  transfer  of  property  to  a  child^  divests  the' parent 
and  wMftai  ttkt  chOd  with  the  title.  The  property  is  no  longer  ill- 
the  felherv  It  is  no  part  of  his  estate  whilst  he  lives.  He  can- 
not revoke  tlie  tide  H  he  vrould.  The  property  belongs  to  the 
chfld,  aad  is  subject  to  his  debts.  So,  also;  the  titie  passes  from 
the  parent  in  case  of  a  setden^ent.  Clearly,  then,  it  is  no  part  of 
las  estate  •  at.  his  death,  and  cannot  be  subject  to  distribution. 
Tte  Widow  bdng,  entitled  to.  share  equaUy  in  the  esiak  of  the 
deeedent  only^  bytvfaat  right  does  Ae  elaim  ui  interest  in  the 
idvaneememt?  As  well  mig^  she  claim  an  interest  in  proper- 
ty of  the  Advanced  child  acquired  by  purchase.  This  view  is 
iMngiy  fortified  by^ie  frct,'tfaat  under  no  law  is  the  advanced 
child  compeVable  to  brmg  the  portion  given  to,  or  settied  upon 
Um,  back  into  the  cMnmon  stock,-  even  at  the  instance  of  chSdren. 
Wlutefw  he  hap  got,  vAotiier  lesa  or  mcire  timn  \m  ^wpot^ 
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tion  of  the  estate,  )ie  can  keep— 4t  is  his  own. '  If  less^  of  course 
he  would  bring  it  hack,  for  by  so  doing  only,  can  begethiis  lull 
share  by  the  law  of  hotchpot.  If  he  chooses^  though,  not  to  do 
so,  against  his>interest,  he  has  the  right  so  not  to  do% 

His  creditors,  if  need  be,  perhaps  might  compel  the  return  of 
the  advancement  into  the  common  stock,  in  order  to  get  at  his 
full  interest  ih  the  estate.  If  he  has  been  advanced*  more  than 
his  share,' he  can  keep  it. .  The  Statute  takes  nothing  away  diat 
has  .been  given  to  any  of  the  children.  Edward*  vs.  jntemanj  2 
P.  PWHtVmw;  443-.    2  WiUiams' Exectdorsy  1070. 

The  right  to  hold  on,  to  wb^t  has  be^n  given,  and  liiat  too, 
under  the  Statutes,  both  here  and  in  England,  is  wholly  irrecon- 
cilable with  the  idea  of  advancements  or  setdements,  being  part 
of  an  estate  subject  to  distribution.  In  all  that  belongs  td  tkfe 
estate,  and  in  nothing  else,  the  widow  and  the  ehildren  share 
equally.  TTmSj  the  Act  of  Distribution  If^es  the  widow  and 
children  their  interest^,  both  being  in  the  estate  and  not  intiii 
advancements.  The  Legislature  00821,  knowing that^  by  kw^ 
the  children  unadvanced  had  no  power  oveic  advancements,  and 
perceiving  the  great  injustice  of  permitting  those  children,  .who 
lAdbeen  advanced,  to  come  in  notwithstanding,  and  sha^e  eqoal- 
fy  in  the  estate  of  the  father,  came  to  the  relief  of  the  unadvanced 
children  and  passed  4lie  Act  of  1821.  It  is.*  by  that  Act  thai 
they  are  at  all  interested  in  advancements.*^  That  Act  provides, 
that  when  children  have  been  advanced,  or  settlements,  have 
been  made  upon  them  in  iimount  equal  to  a.  full  share  in  the  68^ 
tate,  they  shall,  have  no  more ;  and«when.  the  advance  or  settle- 
ment  is  not  equal  to.  a  full  share,  then  they  are.  entitled 'to  so 
much  of  the  estate  as  will  make  the  shares  or  portipps  of  all  equid. 
In  this  Act,  widows  are  left  o^it  It  maked  provision .  for  <dn]r 
dren  alan^.  ^The  widcnjo  is  left  ttsthe  stood ufider the  Jld  of  18M. 
The  Judges  ii^  convention  have  decided  this  question,  as  we  now 
determine  it.  A  similar  decision  has  been  made  in  South  CSaro* 
Una  under  the  Statute^  of  that  State.  Wrighi  vs.  Wright^  Aif%, 
251.     S.^Dessausurey  199.    Princej  233,  247.         . 

It  would  seem  that  if  the  widow  was  entitled  to  share  in  ad- 
.vancements  made  to  children,  cliildren  ought .  to  bje  enlided  to 
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share  in  settlements  made  upon  the  wife  during  coverture. 
The  rights  of  the  parties  ought  to  be  reciprocal ;  but  settlements 
made  upon  the  wife,  during  coverture,  are  no  part  of  the  es- 
tate, and  are  unaffected,  therefore,  by  tjie  Act  of  1804.  Nor 
does  tlie  Act  of  1821  at  all  refer  to  these  setdements ;  and  this  is 
to  the  widow  some  compensation  for  what  she  loses,  by  being 
Idt  unim)Vided  for  by  the  Act  of  1821.  Upon  this  point  we  are 
with  the  Court  below,  as  also  :«ipon  the  other  question  made  in 
this  leconi 

[2.3  That  other  question  is  lUs,  can  die  executor  of  a  widow, 
who  haa  died  before  the  expiration  of  twehre  months  from  the 
granting  of  letters  upon  the  estate  of  her  deceased  husband,  and 
who  did  not,  during  her  life,  elect  to  take  a  child's  portion  of  the 
real  estate  in  lieu  of  her  dower,  recover  a  child's  portion  of  the 
real  estate  for  the  benefit  of  her  estate  ?  Dower  is  an  estate  or 
interest  ^i^ch  the  law  devolves  upon  the  widow,  independent  of 
her  husband,  and  to  .the  exclusion  of  heirs  and  creditors.  It  is 
a  life  estate  in.  one  third  of  the  lands  of  which  the  husband  died 
seized.  Our  Statutes,  recognizing  this  right  of  dower,  gives  to 
the  widow  the  privilege  of  taking,  instead  of  her  dower,  an  estate 
in  fee  in  a  child's  portion  of  the  real  estate.  This  privilege  she 
is  to  exercise,,  by  electing  to  take  the  child's  portion  witlun  twelve 
months  from  the  granting  of  letters  testamentaiy  or  of  adminis- 
tration on  the  estate  of  her  husband.  TheprwUege  is  conferred 
by  the  Act  of  1804,  and  the  time  within  which  she  shall  exercise 
it,  and,  also,  the  consequence  of  failing  to  exercise  it,  are  de- 
clared by  the  Acts  of  1807  and  1841 .  By  the  Act  of  1807,  it  is 
declared,  tliat  **  it  shall  be  the  duty  of  all  widows,  within  one 
year  after  the  death  of  their  husbands,  to  make  their  election  or 
poftion  out  of  the  estate  of  the  deceased,  and  any  such  widow,  so 
failing  to  make  her  election,  ^Aoff  be  considered  as  having  taken  her 
dower  or  thirds j  and  shall  be  forever  after  debarred  from  taking 
any  other  part  or  portion  of  said  estate."    Prince^  239. 

The  Act  of  1841  does  not  change  this  Act  of  1807,  except, 
simply,  to  make  the  year,  within  which  she  is  required  to  elect, 
tocpmmenee  Jhm^  the  granting  of  lexers  iestarnenta^  or  of  ad- 
witstrattm$  instead  of  from,  the  death,  of  the  kuAani^    Bj  Vibe 
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Statute,  the  widow  has  one  year  within  whieh  to  elect,  and  if 
election  is  made  on  Ihe  last  day  of  that  year,  ii  would  entitle  her 
to  a  child's  part  or  portion.  The  Statute  declares  that,  failing  to 
elect,  she  is  to  be  considered  as  haTiiig  taken  her  dowei^  and  shall 
be  debarred  all  further  or  other  part  or  portion  of  the  estate.  l£j 
then,  at  the  expiration  of  the  yeaf  ,  she  has  not  elected,  she  being 
still  in  life,  she  is  considered  as  having  taken  her  dower  *  so,  also, 
at  any  other  period  within  the  year,  up  to  which  period  she  has 
made  no  election,  she  is  considered  as,  at  that  period,  having 
taken  her  dower.  At  all  times  within  the  year,  she  is  consider- 
ed, by  the  terms  of  the  Statute,  as  taking  her  dower,  unless  she 
has  furnished  evidence  to  the  contrary,,  by  proc^  of  having 
elected  to  tdke  a  child's  part.  .  The  choice  is  between  dower  and 
9i  child's  part — shp  chooses  to  take  dower,  negatively,  by  do- 
ing nothing — ^e  chooses  a  child^s  part,  affirmatively,  by  de- 
claring, in  some  overt  act,  susceptible  of  proof,  hes  choicft. 
if^  then,  at  any  time  vidthin  the  year  she  dies,  not  having  at  that 
time  elected  a  child's  part,  the  conclusion  of  the  la^  is,  that  at 
that  time  she  had  elected  to  take  her  dower.  She  is  by  law  a 
tenant  in  dower.  She  can  be  but  that  in  one  way,  .and  tiiat  is  by 
declaring  her  choice,  instead  of  dower,  of  a  child's  part.  That 
choice  alone  can  give  her  another  and  di&rent  estate.  K,  then, 
she  dies  without  having  made  such  choice,  she  dies  a  tenaat  in 
dower*  This  is  our  construction  of  the  Act  of  1807*  Dying 
a  tenant  in  dbwer,  the  dower  estate  descends  to  the  heirs  of  her 
husband.  What  then  has  her  executor  to  do  with>  it.^  Ob- 
viously, nothing. 

The  privilege  of  election  is  personal  to- the  widow*  She  can- 
not transmit  by  will,.  She  has  not  undertaiben  to  do  -so  in  this 
case.  The  executor  claims  it  by  virtue,  sioi^y,  of  his  cbaiactiar 
as  executor.  It  is  his  duty  to  administer  his  testator's,  estate. 
A  privilege  to  elect,  which  is  personal  to  the  testatcnr,  does  not 
survive  to  his  executor.  Her  heirs  have^  no  interest  in  the  real 
estate  of  her  husband,  because,  at  her  death,  she  was  tenant  in 
dower,  and  no  more.  ^  They  are  interested  only  m  what  con- 
stitutes her  estate  at  her  death.  Whether,  if  the  widow  had,  in 
her  will^  declared  her  election,^  within  the  twdve  montlis^  sseh 
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declaration  would  not  be  held  sufficient,  may  admit  of  som^ 
doubt  The  law  is  silent  as  to  die  manner  in  which  the  declar- 
ation of  her  choice  shall  be  made.  I  should  be  inclined,  at  this 
moment,  to  the  opipifyOj  tihst  an  election  made  in  her  will,  and 
the  win  passed  to  record,  within  the  year,  ought  to  be  held  suffi- 
cient. The  better  practice,  however,  unquestionably  is,  for  the 
widow  to  appear  before  the  Court  of  Ordinary,  and  there  an- 
nounce her  choice,  and  place  it  upon  the  record  of  that  Court.  * 

If  th6  widow  fails  to  elect  before  her  death,  the  executor  cannot 
elect;  for  then,  there  are  no  two  estates  between  which  to  choosy. 
The  widow  chooses  between  her  dower,  which  is  a  life  estate  for 
her  fife,  and  a  child's  part  in  fee,  but  when  she  dies,  her  life  estsCte 
determines.  If  the  executor  can  come  in  after  her  death,  and 
take  the  fee,  it  is  not  an  election  between  that  and  dower,  but  it 
is  an  independent  appropriation  of  an  estate,  in  which  the  widow 
had  no  interest,  for  the  benefit  of  her  heuTs.  The  Statute  con- 
templates  no  such  thing — the  widow  is  alone  its  beneficiaiy. 
Moreover,  if  the  executor  may,  in  this  case,  take  the  child's  part 
for  the  benefit  of  the  widow's  heirs,  the  result  is — 

1st.  That  the  widow  has  enjoyed  the  dower  estate. 

2d.  Her  heirs  get  the  fee,  in  a  child's  part,  and 

3d.  The  heirs  or  distributees  of  the  husband  are  defeated  in 
their  remainder  in  fee,  in  the  estate  in  dower,  upon  the  death  of 
.the  widow.  These  things  are  in  conflict  with  the  law  and  with 
die  justice  of  the  case.  It  is  argued  that  the  law  gives  twelve 
months  to  make  the  election — ^that  the  widow  died  before  the 
year  expired,  and  it  may  have  been  her  purpose  to  elect,  and 
from  ought  that  appears,  she  would  have  elected,  had  she  lived 
within. the  year,  and  ihereforey  the  executor  oifght  now  to  elect 
for  her.  This  reasoning  is  plausible,  but  upon  examination, 
evaporates  into  thin  air.  Those  considerations,  which  I  have 
before  urged,  are  conclusive  against  it.  Jfon  constat^  that  she 
would  have  elected  had  she  lived.  Her  purpose  to  do  so 
does  not  i^pear,  and  that  which  does  not  appear,  does  not  ex- 
ist The  contrary  does  appear ;  for  by  the  terms  of  the  law,  un- 
til she  does  in  fact  elect,  she  is  held  to  have  taken  her  dower.  In 
this  case  she  did  not  elect ;  she  is,  therefore,  hdd  to  \iave  \a!keu. 
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her  dower.     She  takes  the  risk  of  dymg  within  the  year,  and 
she  must,  at  the  peril  of  losing  the  duld's  part^  elect  before  she 
dies. 
Let  the  judgment  be  affirmed  <  "^  -  * 


No.  ,40.-^H£NRY  Strickland,  plaintiff  in  error,  vs:  Poset  Mad- 

Dox  et  al,  defendants. 

[U]  Whoro  the  Petit  Jury,  in  a  claim  caae,  have  returned  a  verdict,  giriog 
damages  against  the  claimant,  and  the  verdict  is  appealed  from,  and  pend- 
ing the  appeal,  the  claim  is  withdrawn  :*  Heldt  that  the  case  goes  on,  as  to 
the  question  of  damages,  and  standi  on  the  docket  fbr  trial  aa  before,  and  no 

•    execution  can  issue  for  the  damages  until  the  appeal  is  dispeped  of. 

Rule,  in  Cherokee  Superior  Court^  Decided  before  Judge 
HooPEB,  August  Term^  1850. 

The  facts  of  this  case  are  as^  foHows :  A  claim  case  between 
Heniy  Strickland',  plaintiff  in ^.j'S.  H.  H.  Waters  and  I.  R.  Fos- 
ter, defendants,  and  Posey  Maddox,  claimant,  was  tried  before 
a  Petit  Juiy,  August  Term,  1846,  of  Cherokee  Superior  Court, 
when  the  Jury  found  the  property  subject,  and  10  per  cent  dam- 
ages, for  which  judgment  was  signed  against  the  claimant  and 
W.  P.  Hammond,  security,  on  claim  bond.  From  this  verdict, 
the  claimant  appealed,  and  pending-  the  appeal,  withdrew  his 
claim. 

The  plaintiff  in  ^.^.  then  moveH  the  Court,  that  the  Clerk  do 
issue  execution  against  the  said  Maddox  and  his  security,  for  the 
amount  of  the  damages  found  by  the  Petit  Jury. 
'  '  ITiis  motion  was  refused  by  the  Court,  and  plaintiff  in  ^.  Jb. 
excepted.  . 

Brown  and  Peeples,  for  plaintiff  in  error. 
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DouGHEETv,  for  defendants. 

By  the  CourL — hMl0Mt%  deKTering  the  opinion. , 

[1.]  Heniy  Strickland,  having  an  execution  against  Henry  H. 
Waters  and  Ira  R.  Foster,  caused  it  to  be  levied  on  a  lot  of  land 
which  was  claimed  by  Posey  Maddox.  At  August  Term,  1846, 
of  the  Superior  Court  of  Cherokee  County,  the  Jury  found  the 
property  in  dispute  subject  to  (tkejl.jb.  with  10  per  cent,  dama- 
ges, believing  that  the  claim  was  interposed  for  delay.  The  clai- 
mant, Maddox,  being  dissatisfied  with  the  verdict,  entered  an  ap- 
peal in  terms  of  the  law.  At  August  Term,  1847,  of  said  Court^ 
the  claim  was  withdrawn.  Application  was  recently  made  to 
James  Jordan,  the  Clerk  of  the  Court  where  the  cause  was  pen- 
ding, to  issue  an  execution  upon  itiejirsi  judgment,  which  he  re- 
fused to  do.  An  order  was  then  applied  for,  to  compel  a  compli- 
ance with  this  request,  which  the  Judge  of  the  Superior  Court  re- 
fused to  grant ;  and  it  is  to  reverse  this  judgment  that  this  writ 
of  error  is  prosecuted. 

The  (qipeil  being  still  in  Court,  undisposed  of,  we  hold  that 
the  Court  vns  right  in  denying  the  motion.  AHaway  vs.  Dyer  and 
oOnerSy  8  Geo.  Bep.  184. 

Judgment  aflSrmed. 


CASES 


ABGUi3>.AND  DETERMINED 


IN   THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  MILLElfeEVILLE, 
NOVEMBER   TERM,    1850. 

Present— JOSEPH  H.  LUMPKIN,  ) 

HIRAM  WARNER,  V  Judges. 

EUGENIUS  A.  NISBET,  I 


No.  41. — Caleb  C.  Weeks  and  Wife,  plaintifiGs  in  error,  vs. 
Abraham  Sego,  administrator,  &c.  defendant 

[1.]  When  a  particolar  mode  or  manner  it  pointed  out,  for  the  dUpontion  of 
the  separate  eatate  of  a  married  wonian,  in  the  marriage  settleraent,  ih*^ 
caanot  diapcae  oC  it  in  any  other  way,  as  where  ske  had  the  power  of  i 
posing  of  her  property  by  wiU,  with  tlie  consent  and  approbatixm  of  her 


tec :  Hddy  she  could  not  make  a  valid  disposition  of  it  by  will^  ^v^out  the 
consent  and  approbation  of  such  tnlstec.  "▼*• 

[2.]  Where  one  of  several  parties  in  a  caaso  signs  an  appeal  bond,  witt  ■•-• 
curity,  and  there  ure  other  parties  who  huvo  failed  to  sign  the  bond  ac- 
cording to  law :  Hdd,  under  the  Act  of  1839,  that  tiie  appeal  was  good  as  to 
the  party  who  had  properly  signed  the  appeal  bond. 

13.]  Where  a  party  makes  application  for  letters  of  adadinstnition  on  the  es- 
tate of  a  decedent,  and  his  application  is  resisted  by  other  parties  claim- 
ing to  have  a  will,  the  party  making  the  application  for  the  letters  of  admin- 
istration will  be  considered  the  promovant  in  the  cause,  and  will  be  enti- 
tled to  open  and  conclude  the  argument  of  the  cause  to  the  Jury. 

Appeal  firom  Court  of  Ordinary.   In  Richmond  Superior  Court, 
June  Term,  1850.    Tried  before  Judge  Starites. 
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By  a  marriage  settlement  entered  into  30th  Dec.  1847,  be- 
tween  William  A^ggins  and  Sarah  McColler,  the  property  of  the 
latter  was  secured  to  a  trustee  for  her  sole  and  separate  use — 
'^  the  said  William  Wiggins,  in  no  event,  to  inheiit  the  same — 
with  power  to  the  said  Sarah,  notwithstanding  her  coverture, 
and  tvith  the  consent  and  approbaiion  of  her  said  trustee,  to  sell, 
assign,  transfer  and  devise,  or  either,  all  or  any  part  of  the  said 
property  at  pleasure :  Providedj  abvaySj  that  the  said  Abraham 
Sego  shall  not  be  Uable  in  any  way  or  manner  for  any  loss, 
waste  or  mismanagement  of  said  property  not  occasioned  or  com- 
mitted  by  him," 

After  the  death  of  Mrs.  Wiggins,  Abraham  Sego  obtained 
temporary  letters,  and  appUed  for  permanent  letters  of  adminis- 
tration on  her  estate. 

To  this  application,  Caleb  C.  Weeks,  in  right  of  his  wife, 
(formerly  Amelia  AtweU)  filed  objections,  on  the  ground  that 
the  decedent  died  testate,  propounded  the  following  piqper  as 
her  will : 

"  Georgia,  Richmond  County  : 

Know  all  men  by  these  presents,  that  I,  Sarah  McColIer,  of 
the  County  and  State  aforesaid,  viewing  the  uncertainty  of  life, 
and  the  very  great  certainty  oi  death,  being  about  to  leave  (3eor- 
gjBy  to  travd  to  the  Stat^  of  Alabama  (should  I,  the  said  Sanht 
pipHt  daJ9  Bfef  aiid  not  return  again)  this  is  to  make  known  to  all 
lAii  itwlli  eoMtrn,  that  it  is  my  w91  and  deed,  diat  Amdia  At- 

flmt  I  possess  in  my  own  right,  which  I  leave  in 

her 

SAllAH  X  McCOLLER. 
' . .:  .  .■       ^  mark 

Sgned,  sealed  artjilhrered  in  possession  of  this  10th  day  of 
November,  1842. 
Amistead  Fulcher. 
David  G.  Salausbury,  j.  p." 


To  the  probate,  objections  were  filed  by  Sego,  and  Jeremiah 
AtweU  as  one  of  the  heirs. 


MILLEDa^VULEiNptEMBERTERM^lSBO.     201 

I J 

,  Wepki  and  Wife  v«.  S«go. 

'  ■  •  -  ' 

The  Court  of  Ondinary  ordered  the-will  to  record,  and  an  ap* 
peal  was  etttered  by  l^go,  with  Jeremiah  Atwell  as  security. 
Hie  appeal  bond  was  also  signed'by  ^^  the  heirs  of  Sarah  McCol- 
ler  by  their  attorney,  Wnu  R.  McLaws." 

On  the  trial  in  the  Superior  Court,  plaintiff  in  error  ihQved  to 
4ismi88  the  appeal^  on  the  grounds — 

1st  Tliat  there  was  noliecurity  given  according  to*Iaw. 

3d.  Tiiat  McLaws  shows  no  authority  for*  signing'  as  attorney. 

3d.  The  parties  to  the  case  below  are  not  pai^ties  to  the  appeal. 

The  Court  •overruled  the  motion,  and  |)iaintiffs  in  error  ex- 
cepted. 

Counsel  for  Sego  then  moved  the  Court  to  be  allowed  to  open 
and  conclude  the  case  before  the  Jury.  The  Court  held  that  he 
was  the  promovant,  and  so  entitled.  To  this^deckaon,  the  coun-^ 
sd  for  Weeks  excepted.  ,        \ 

GooDsel  for  Wedcs,  after  the  evidence  was  closed,  requested 
the  Court  to  charge,  ^^  That  if  the  Juiy  believe  that,  by  the  mar- 
riage articles,-  Mrs.  Sarah  Wiggins  had  authbrity  to  di<^>ose  of 
and  devise  her  personal  property,  the  consent  of  the  trustee  was 
aotneoessary  to  make  a  will,  executed  by  her,  valid.  ** 

The  Court  lefiised  so  io  charge,  but,  on  the  contrary,  charged 
the  Jury,/^  That  by  virtue  of  the  marriage  settlement,  Mrs.  Wig- 
gins had  no  audu>riiy  to  devise  the  property,  except  by  the  Gonr 
sent  ^  her  trustee;  and  that  if  there  was  no  teatimongr  proving 
flie  consent  of  the  ^said  trustee,  ihat  they  must  find  tihat  ifce  died 
intestate.'' 

To  «.  .!««.• «™«.  for  W«k.  ^d^f.  «^        V 

On  these  several  exceptions,  error  was  assigned.      . 

*  ■ 

JoHV  ScHLEV,  for  plaintiff  in  error,  citad^Mfwring  attthor* 

ities:  . 

141^  admV,  VI.  .ffi>fonef,  1  JCefiy,  388^  Ja/cquavi.ThtMOir 
odid  E.,  Ownhj  ITJiJtn.  Rep.  bTI.  fiOlan  TnaU$Sy  2?3,  316, 
317,  422,  424,  426.  Hubne  vs.  Tenantj  I  Sro.  Ol  C.  16,  20. 
£SsMx  VM.  4thffiSj  14  Ves.  642.     SUaidfitrd  vs.  Marshall^  2  M- 

.  Vol  IX  26 
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lofns,  69.     17  Va.  Jr.  366.     IBalltf  Beatty,  47.     WkiU  4  Sui 
Leading  Cam  in  Equi^,  355,  1S2,.  '7,  %  191  j  '2. 

A.  J.  Miller,  for  the  defendant  in  error,  subniitted  tiie  foUow- 

ing  points :      .         .  - 

...  • 

•i  •  . 

1st  The  appeal  from  th^  Court  of  Olrdinary  was  properly  en- 
tered. .. 

2d.  Sego  being  the  applicant  for  administration,  and  his  qppli- 
catioli  being  contested^  he  was  plaintiff  below,  and  entitled  to 
open  and  also  to  conclude,  as  testimony  was  offered  by  the  oth- 
er parties.  *  .     . 

'3d.  The  paper  propounded^  as  the  will  of  the  decedent,  was 
oxilj  ^  a  provision^  contingent  disposition'^  pf  the  property  she 
left  in  the  possession  of  Amelia  Atwell,  and  became  void  on  her 
return  from  Alabama.  1  Vesej/y  Sr,  R^  189.  .Anbkt'i  Ap. 
567.    6Vesey^sB^.6m. 

4th.  If  it  were  valid,  as  a  will,  it  was  revoked  by  the  subiw- 
quent  marriage  of  the  testatrix.  '     ' 

5th.  The  power  of  disposition,  conferred  by  the  manitge  aek* 
ilement,  could  only  be  exeroised.tif;^  the  marriage.  Sk^gilk  <m 
Powers^  194, 349. .  2  Tbmi^p.  684.  2  Brmani*  Ch.  B^  534. 
Chancery  m  Bighkj  285.    2  Bk.  Cm.  497^  49& 

6th.  That  power  must  have  been  exercised '  in  the  moid  mh 
tkmzed  by  the  instrument  giving  it  Sugden  an  Pmotny  SI64, 
334.  3  Bess.  Eq.  Rep.  417.  .  1  Strobhaifs  Eq.  Rgp.  S7y  114. 
3  Mm.  Gi  Rep.  T7.  8  Leqrh^s  Rep:  2Q.  4  Yergm^s  Jl^i.  375. 
2Whartan?sRep.il.  lRmU'8R^.231.  d^SmukifMarthidPs 
Rep.  435.  ■    .  -      . 

7th,  And  the  disporition  shpuld.have'  beon  of  the.prapeity 
specified  in  the  settlement,  or  of  the  decedent's  estate  genera%; 
not  of  tmspecified  property  in  the  possession  of  the  legatee  iii  1842. 

By  the  .Gbi^-*7WABKSB,  J.  delivering  die  opinion. 

\^  ■ 

[!.}  The  first  question  which  we  shall  coniuderift  das  eaie,  is 
the  power  given  by  the  marriage  settlement  to  Mii^. '.Wiggins  'to 
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(lispoae  of  .her  separate  property.  Tie  marriage  settlement  ae* 
Gores  the  property  to  her  iok  end  iipaaraU  usty  ndtwithstfmdiiig 
her  intouled  coverture,  and  for  that  purpose  it  is  conveyed  to: 
Ahnham  Sego/  her  trustee,  with  power  to  sell,  assign,  transfer 
and  devise,  or  either,  all,  or  any  part  of  the  property,  at'  pleas* 
are,  with  the  amtent  and  {mprohatian  of  her  said  truste.e. 

Sarah  McCoUer  (afterwards  Mrs.  Wiggins)  made  her  will,  dis« 
posing  of  her  separate  property  to  Amelia  Atwell,  by  virtue  of 
the  power  contained  in  the  marriage  Settlement,  and  the  only 
(luestion  made  by  the  record  on  tbili  branch  of  the  case  is,  as  to 
die  validity  of  the  will,  wl/und  the  consent  and  approbation  qftht 

The  Cotirt  below  held,  that  the  consent,  uid  approbation  ot 
the  trustee  was  necessary  to  make  the  will  vaUd,  accovding  to 
tte  terms  of  the  niaitiage  settlement ;  whereupon  the  plaintiffs 
in  error  excepted.  *  It  is  insisted,  on  the  part  of  the  plaintifis  in 
emv,  that  although  there  is  a  Specific  mode  pomted  out  in  the 
nuffriage  setttemieni^  as  to  the  disposition  of  the  separate  proper- 
t]r*bj  willy  y^  that  does  not  preclude  any  other  mode  of  dispose 
ioBy  mdess  there  are  negative  words  restraining  the  exercise  of 
dip^pqwer  of  .disjx)sition,-but  in  the  very  mode  pointed  ont  On 
tte  other  hand  it  is  contended,  that  acoovding  to  th^  true  intent 
ndaeaningof  the  marriage  settlement,  she  wai  not  to  dispose 
rf'jKT.  separate  property  without  the  Consent  and  approbation  of 
her  trustee,  and  that  not  having  been  obtained,  the  will  is  void. 

That  the  authorities  upon'  this  question  are  gready  in  oonflie^ 
iprreadily  adiAitted;  the  cases,-in  the  language  of  Chancellor 
Kaslf  are  discordant  in  the  application  of  their  doctrines,  and 
peiE^Iexingly  subtle  in  th^ir  distinctions.  2  Kenfs  Com.  165 
Hits  being  an  qpen  question  in  this  State,  we  therefore  feel  at 
Sbeity  to  settle  it  in  conformity  to  sound  principle  and  public 
pcficy. 

IT  the  deed  of  settlement  restrids  her  power  of  dispositioa '  of 
tbat  property  to  a  parHcuktr  nunkj  it  is  difficult  to  perceive,  ac- 
cording to  fdnciple,  why  the  prescribed  mode  of  disposition 
Aotdd  not  be  observed.  When  the  parties  stipulate,  ^e  may 
dispoae.cif  her  property  hytoilL    It  certainly  c»idMyt  WvnAecr' 


904  SUPREME  COURT  OF  GEORGIA.  . 

•  « 

Weeks  and  Wife  v».  Sego. 

stood  she  may  dispose  of  it  by  deedy  or  in  any  oither  manner  she 
may  think  proper.  '  EiDpressio  unms  esiexdutioaUenm.  The  con- 
'3eni  and'(g]pio&a^J0fi  of  the  trustee  wsis  intended,  in  idiis  case,  as 
a  restriclian  upon  her  power  of  appoix^tment— 4t  i^  tlie  slqwla- 
tion  of  the  palties ;  and  why  should  they  not  bie  Jbound  faj  ik? 
This  construction,  in  our  judgment,  will  best  protejct  tkei^^it»of 
married  women,  and  best  effect  the.  object  of  miirriage  settle- 
ments. Mr.  Sugden,  in  his  treatise,  speaking  of  the  executioii  of 
powers,  says :  ^^  If,  therefore,  a  ton^tT^  is  reqidred,  a  iliii|UMili(>n, 
by  paroiy  will  be  iuTalid,  although  the  property  might,  hf  hWy 
be  so  disposed  of.  If  the  power  is'  required  to.  be  ezecidied  by 
deed  to  be  enroUedy  ihe  deed  must  accordingly  be  enrolUd^^  a 
particular  Cowi  be-named,  thai  Court  must  be  resorted  to.  If 
tlfe  cansefd  of  particular  persons  be  requiredy  their,  consent  musi  he 
oUained.^^  Sugden on JPowerSy 211.  2 Kenfs Com.  165..  iSkh 
rift  Eq.  616,  note.  It  was  urged  on  the  ailment,  by  the  coun- 
sel for  the  plaintiff  in  error^  that  the  princ^e  whidi  must  con- 
trol  this  case  was  setded  iii  Liptrot  vs»  Hotmesy  1  Kdfyy  9S1.  In 
that  case,'there  was  no  restriction  upon  the  right  <tf  the  wife  to 
dispose  if  her  separate  prope!rty  in  the  marriage  settlement,  and 
thierefore,  the  questiop  was  not  considered  nor  decided  in  that 
case.  In  this  case,  tiie  right  of  the  wife  to  dispose  of  her  sep- 
arate property  is  res^'cM  by  the  expressi^rms  of  the  instrument. 
The  power  gTren  to  her  by  the  settlement,  is  not  that  she  mi^ 
dispose  of  her  separate  property,  generally,  by  sale,  transfer  or 
devise,  but  that  she  may  do  so  with  the  consent  and  (q^prubaiion  of 
her  trustee.  It  was  optional  with  the  plarties,  when  they  altered 
into  the  settlement,  to  have  imposed  the  restriction,  or-  to  have 
omitted  it ;  but  having  imposed  it  by. their  contract,  foir  good  and 
sufficient  reasons,  doubtless,  they  must  now  be  held  bound  by  it 
The  fair  and  legitimate  construction  of  the  settlement  is,  that  the 
intended  wife  should  have  (he  power  to  dispose  of  her  separate 
property  with  the  consent  and  cq^probation  of  her  trustee.  -The 
&ct,  that  it  is  stipulated  she  might  diiq)ose  of  it  mth  the  consent 
and  approbation  of  her  trustee,  negatives  Ae  idea  that  she  might 
dispose  of  it  toifhaut  sUch  .consent  and  approbation.  We  do  not 
"^l  at  libelty  to  reject  the  words,  ^^  unth  the  consent  mi  cg^pnist- 
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Um  hf  her  smd  trudeij^^  as  unmeaning  sorphissage,  but  to  re^ 
gard  them  as  a  redrabu  upon  her  power  of  disposing  of  her  sep- 
arate property,  secured  to  her  by  the  marriage  settlement.  The 
fiBDowing  cases  diciSe/  that  when  a  particular  mode  or  manner 
ii  pmnfced  out,  for  the  disposition  of  a  married  woman's  separate 
eatate^  she  cannot  ^dispose  of  it  ih  any  other  way.  Morgan  vs. 
tSam^  4  ^ergeji^B  Rep.  375.  Lancaster  vs.  Dolany  1  RawUfs  Rep. 
231.  Botydal.  vs.  Mitchell^  9  Smede  ^  MarshalPs  R^.  436. 
MUkodiH  EpiMOopal  dkureh  vs.  Jacques,  3  John.  (^  Rep.  77. 
h  is  tnie,  the  opiniom  of  Chancellor  Kent,  in  the  last  case  cited, 
was  OYerruled  by  the  Court  of  errors  in  New  York,  but  we  think 
•die  opinion  of  tUns*  Chancellor  is  best  sustained  by  principle  and 
public  policy,  in  regard  to  marriage  settlements  in  this  Statei 
yfe  do  not  intend  to  controvert  the  doctrine,  that  in  a  Court  of 
Equity,  a  manried  wQmaUj  in  respect  to  her  separate  propMy,  is  to 
be  conAdered  SLSViJmne  soUy  and  may  have  an  absolute  domitiion 
or  power. of-disposition  over  it,  unless  her  power  qfdispositi&H  be 
restrmined  by  the  :marriage  seUlemM  under  tohich  she  became  enHtied 
h  suck  property ;  but  in  diis  case,  we  Kold  that  her  power  of  dis- 
position of  her  separate  property  is  restrained  by  the  express 
terms  of  tiie  deed  of  settlement,  and  that  the  consent  of  the  trus- 
tee was  necessary  to  give  validity  to  the  will. 
[2.]  In  tegard  to  the  motion  to  dismiss  the  appeal,  which  was 
.  assigned  as  aground  of  errc^,  it  Appears  that  Abraham  Sego  was 
an  applicant  for  letters  of  administration  on  the  estate  of  Mrs. 
Wiggins,  whidi  application  was  resisted.  During  the  pendency 
of  die  application  for  letters  of  administration,  it  appears  that 
otherparties  in  interest  were  before  the  Court  besides  Sego.  The 
appeal  bond  is  signed  by  the  heirs  of  Sarah  Wiggins,  by  their  at- 
torney,. Wm.  R.  McLaws,  and  also  by  Abram  Sego  and  Jere- 
miah Atyrell,  as  security.  •  The  objection  is,  that  McLaws*  has 
shown  no  authority  to  sign  the  bond  for  the  heirs — concede  that 
iii  so,  and  yet,  the  Court  below  did  not  err  in  refusing  to  dismiss 
the  appeal.  Abraham  Sego  was  the  party  who  made  the  appli- 
cation for  the  letters  of  administration,  and  was  one  of  the  parties 
who  '^^ed  the  appeal  bond.  By  the  Act  of  1^39,  where  there 
is  more  than  one  party  plaintiff  or  defendsmt  in  a  suit,  and  otie 
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party  desires  to  appeal,  he  is  entitled  to  do  so,  although  tfie 
shall  refuse  orjfml  to  enter  an  appeal.  UokhkisSj  -601.  SegD 
vras  entitled  to  the  benefit  of  his  appeal  tmder  the  Statute^  d* 
thou^  the  others  may  hBve/aUed  to  do  so,  in  teniui  of  tbt  hB&ff 

[3.]  The  other  ground  of  error  assigned  to  the  jadgnMirit  '«f 
the  Court  below  is,  that  the  Court  permitted  the  counael  for  Sflgo 
to  open  and  conclude  the  aigument  to  the  Jury. 

Abraham  Sego  was  the  applicant  for  letters^  of 
on  the  estate  of  Sarah  Wiggins,  and  his  app&cation 
on  the  part  of  Weeks  and  wife^  on  the  groopdytliat 
gins  died  testate.  Abram  Sego  was' the  promovi^  inm  cwlWfc 
and  it  was  Ms  application  for  letters  which  Wilhk  and  wife  le* 
sisted,  on  the  ground  they  had  a  will.  Wedkiand  wife  were 
not  the  propiovantB  in  the  cause — they  did  tiot  orij^ate  ibt 
cause  by  propounding  the  will  of  Sarah  Wiggins  for  probate. 
Had  they  have  done  so,  and  the  other  party  objected  to 'its  pro- 
bafb  ai|d  r^ord,  psnthe  ground  that  she  had  died  intestate^  then 
Weeks  and  wife  would  hatve  been*  the,  promovahts ;  but  inaa* 
much  as  Sego  was  the  prdmovant  in  the  eause,  bymakngap- 
pUoatian  for  letters  of  administration,  hia  jcoansel  were  totitijed  lo 
open  and  conclude  the  argument  to  the  Juiy. 

Let  the  judgment  of  the  Court  below  be  affinned. 


I.  .• 


f 
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lb.  48.'^Thobca8  Kekt,  plaintiff  merroTy  vs.  Sob  Hchteb,  ex'r, 

**  fcc.  defendant  ni  error. 

■»        .  •    •  ' 

I** ■■>  .  . 

fm  ij^tnilaf  «iTordo^tiiot^lie  from  a  vokmtirjiias-fut. 

Debt    Warren  Superior  Court.    Decision  bjr  Jndgife  Baxter, 
«BlMNP7!b»,  1850. 


an  aedon  against  Job  Honteri  ^  as  executor  of  the 
and  testament  of  Bryant  J.  Hunter.'^  Upon  the  trial, 
4ie  plaintiff  ofl^nd  evidence  to  prove  acts  on  the  part  of  de- 
fimdant,  {m  unqtm  exeador  being  pleaded,)  to  show  him  an  ex- 
eentor  de  son  tort  The  Court  rejected  the  evidence,  on  the 
ground  that  tiie  facts  proposed  to  be  proven  were  not  plainly  and 
distinctly  set  forth  in  the  declaration,  as  required  by  the  Judiciary 
Act  of  1799,  but  decided,  at  the  same  time,  that  the  party  might 
amend,  SPi^enfer,  ^'  which  the  .plaintiff-  decUned  doing,  bat  pre- 
ferred a  non-suit,  which  was  granted.  The  plaintiff  excepted 
to*the  decision,  and  submitted  to  a  non-suit.'' 

Amotion  was  made  to  dismiss  tfiewrit  of  error,'on  thegnm^ 
that  no  error  lies  where  the  party  has  voluntarily  caused  a  non* 
suit  to  be  entered. 

•  -  • 

Coke,  for  the  motion.  • 

L.  Stephens,  contra. 

By  the  CourL — ^Nisbet,  J.  delivering  the  opinion. 

* 

^[1.]  Tke  motion  to  dismiss  omst  prevail.  A  writ  of  error  does 
aet  lie  after  a  vdonlaiy  non-smt  This  is  not  an  open  question 
widi  this  Court,  .and  iif  it  was,  we  would,  upon  sutboiifj  and 
prittdpie,  be  compeQad  so  to  decide,  /(lie  non^sdt  in  this  case 
was  voluntary — it  was  granted  upon  the  vohittteer  application  of 
die  plaiBti£  It  was  Ma  act  Tlie  case  is  out  isi  Court  by  tl\e 
pba^Aiff^  notioiu    There  was  no  niicijilj,  wh«fcev«s,fot  l3bia 
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non-suit,  because  the  Court  pemftted  him  to  amend  and  proceed 
with  his  cause.  He  thought  proper  not  to  avail  himself  of  die 
privilege  of  amending,  bii^in  the. language  of  the  bill,  pr^emd 
a  non-suit  He  now  wtnts  this  Court  not  only  to  review  die 
prece<fiiig  decision  of  die  Court  as  jto  the  evidence,  but  to  cor- 
rect the  wrong  he  has  done  himself  by  dismissing  his  suit,  by 
re-instating  his  case. 

We  are  not  here  to  correct  errors  of  parties  in  managing  dieir 
causes,  but  errors  of  the  Court  in  its  judgments.  Matt  vs,  WUy 
adm\  7  Geo.  R.  79.    Dtmnetty  vs.  Speer^  7  Geo.  R.  227. 


\ 


No.  43. — Samuix  GOiME^,  plaintiff  in  error,  vs.  Singletov  W. 

Allen,  defendant 

[L] -There  m  naStatute  in  jGreok^.sutlioriznig  an  agent  to  ezeente  m  forHt- 
coming  bond  for  property  levied  on  by  attachment. 

[2.]  The  defendant,  by  his  demtHrrer»  admits  the  ability  of  the  plaintiff  to  iot- 
tain  all  the  allegations  in  his  declaration  by  proper  proof. 

[3.]  The  plaintiff  is  not  obliged  to  spread  out  his  proof  upon  the  records 

[4.]  If  the  declaration  avers  that  the  principal  executed  the  bond,  which  it 
the  sul^ect  of  the  suit,  by  his  agent,  it  is  sufficient. 

* 

*  k 

Debt,  in  Elbert  Superior  Court  Decision  by  Judge  Baxter, 
September  Term,  1850. 

This  ^sfBS  an  action  upon  a  bond  given  by««  claimant  fix;  the 
forthcoming  of  property,  levied  on  by  an  fttadbment  *  Tlie  dee> 
laratiqn  all^d,  that  the  bond  was  executed  by  ^  Jotm  B.  Mar- 
tian (the  .claimant^)  signing  his  name  by  his  agent,  John  C.  Mar- 
tin,^  and  Singleton  W.  Allen. 

.  Upon  the  trial  defendant  in  error,,  by  ^sounael,  demurred  to  die 
declamtion,  iq[>oii  the  gmmd  diat  there  was  po  Stitnte  of  the 
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State,  authorizing  an  agent  to  execute  a  forthcoming  bond  in  ca- 
ses of  claim  to  property  levied  on  by  atiadiment,  and  because  it 
did  not  appear  that  the  agent  had  ai^  ^iritten  authority  to  eii^ 
eute  the  bond. 
Tile  Court  sustained  the  demurrer,  and  plaintiff  exeepfeed. 

Cone  and  Van  Deuzeb,  for  plaintiff  in  error. 

T.  R.  R.  Cobb,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[l.J  We  are  satisfied  that  there  is  no  Statute  in  this  State  au- 
thorizing an  agent  to  give  a  forthcoming  bond  for  property  levi- 
ed on  by  attachment.  Still,  we  think  that  the  Court  erred  in  sus- 
taining the  demurrer  to  the  writ. 

[2.]  The  defendant,  by  demurring,  admits  the  ability  of  the 
plaintiff  to  sustain  all  the  allegations  in  his  declaration,  by  prop- 
er proof.  As,  for  instance,  if  the  demurrer  is  to  a  wiit,  as  being 
within  the  Statute  of  Frauds,  it  concedes  that  the  plaintiff  can 
prove  the  promise,  in  accordance  with  the  provisions  of  the 
Statute. 

[3.3  In  other  words,  the  plaintiff  is  not  obliged  to  spread  out 
his  proof  upon  the  record.  If  the  rule  was  otherwise,  the  de- 
fendant, by  his  demurrer,  might  cut  off  the  plaintiff's  testimony, 
however  sufficient  it  might  be  to  make  out  his  case. 

[4.]  The  declaration  alleges,  that  the  bond  was  executed  by 
the  principal  through  his  ag^nt.  This  averment  is  sufficient, 
and  will  entitle  the  plaintiff  to  recover,  provided  it  be  sustained 
on  the  trial  by  competent  proof. 

Let  the  judgment  be  reversed. 
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No.  44. — John  D.  Thompson,  plaintiff  in  error,  vs.  The  SrAite 

OF  Georgia,  defendant 

[1.]  Where  it  appeand  frvm  the  minutet  of  the  Conrt  of  a  particular  day, 
that  one  of  the  Gnuid  Jamn  had  be^n  excused  for  the  balance  of  the  term, 
and,  also,  that  a  tnie  bill  had  been  returned,  on  the  same  day^  by  the  GniDd 
Jury  against  a  defendant,  in  which  the  name  of  the  excused  Juror  was  in- 
■erted:  Held,  that  the  minutes  of  the  Court  did  not  afford  even  presnmp- 
tWe  evidence  that  the  bill  of  indictment  was  found  by  the  Grand  Jury,  af> 
ter  .the  excused  Grand  Juror  hod  left  the  body  of  his  fellow  Juirors,  and  was 
not  sufficient  to  quash  the  bill  of  indictment. 

Indictment,  in  Wilkes  Superior  Court  Tried  before  Judge 
Baxter,  September  Term,  1850- 

For  the  facts  in  this  case,  see  the  judgment  of  the  Court. 

Babnett,  represented  by  A.  J.  Milleb,  for  plaintiff. 

Sol.  Gren.  Weems  and  Cone,  for  defendant 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

Two  groimds  of  error  are  assigned  to  the  judgment  of  the 
Court  below  in  this  case. 

[1.]  First,  because  the  Court  refused  to  quash  the  indictment, 
on  the  groimd,  that  it  appeared  on  the  minutes  of  the  Court 
&at  Bowdrie,  one  of  the  Grand  Jurors,  had  been  discharged 
from  further  service  on  the  Jury,  during  the  term  of  the  Court, 
and  before  the  entry  on  the  minutes  of  the  Court  of  the  return 
of  the  bill  of  indictment  against  the  defendant.  Second,  be- 
cause the  Court  refused  to  continue  the  cause,  on  the  statement 
of  the  defendant,  thtt  he  expected  to  be  able  to  procure  the  ' 
testimony  of  said  Grand  Juror,  that  he  had  been  discharged 
prior  to  the  finding  said  bill  of  indictment  by  the  Grand  Jury. 

We  are  of  the  opinion  there  was  no  error  in  the  judgment  of 
ike  Court  below  in  refusing  to  quash  the  indictment.  The  entry 
M  the  winutels  of  the  Court  on  the  same  day  that  a  true  bill 
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vas  found  by  the  Grand  Juiy  against  die  defendant,  that  one 
of  the  Grand  Jurors,  who  had  been  8Wim|  wais  excused  for  the 
balance  of  the  term,  did  not  furnish  even  presumptive  evidence 
against  the  presence  of  the  Grand  Juror  at  die  time  the  bill 
was  found  by  the  body  of  which  he  wn  ft  i^ftmbnr ;  especially 
when  the  name  of  the  Juror  was  inserted  m  tile  bill  of  indid- 
ment  Although  excused,  it  was  the  privilege  of  the  Jurar  to 
avail  himself  of  it,  or  not,  as  he  might  think  proper.  We  wiU 
not  control  the  discretion  of  the  Court  below  in  refusing  to 
grant  tbe  continuance  of  the  cause. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


CASES 

ARGUED  AND  DETERMINED 

IN   THE 

SUPBEME  COURT  OF  THE  STATE  (|F  GEOEOIli 

AT  SAVANNAH, 

JANUARY    TERM,    1851. 

* 

Present— JOSEPH  H.  LUMPKIN,  ) 

HIRAM  WARNER,  Vjudges. 

EUGENIUS  A.  NISBET,  j 


No.  45. — ^R.  McLeod  d  al.  trustees,  &c.  phanttAi  in  errori  ns. 

Kenby  K.  Bdbroughs,  defendant 

[L]  A  legulative  ezpoiition  of  a  doubtful  law,  is  the  ezercue  vi  a  judicial 
power,  and  if  it  interferes  with  no  vested  rights — ^impairs  the  M^gittktm  of 
no  contract,  and  is  not  in  conflict  with  the  primarj  prineiplea  of 
compact,  it  is  in  itself  harmless^  and  nwy  be  adnittod  to  retzoaotiTe 
dmwy;  btft  if  ri^rts  have  grown  up  under  a  law  of  aomewhat  ambiga- 
oos  meaning,  then  it  cannot  interfere  with  them*  The  construction  of  tho 
old  law  belongs  to  the  Courts. 

[2.]  The  Legislature,  in  a  charter,  declares  "  that  it  shall  not  be  lawfhl  for  anj 
parson  or  persons,  at  any  time  or  times,  to  build  anj  bridge,  or  keep  an j 
ierrjr,  on  the  river  Great  Ogeeehee,  witti  £▼•  miles,  either  abova  or  be- 
low another  bridge  on  the  same  stream:*'  /fe2d,  that  the  distance  of  five 
miles  is  to  be  measured  on  the  course'of  the  river. 

[3.]  Grants  of  exclusive  privileges  to  corporations  or  individuals,  are  to  be 
strictly  construed ;  and  if  the  terms  of  die  contract  between  die  individaal, 
or  the  corporation,  and  the  State,  are  ambiguous,  the  ambiguity  must  ope- 
late  In  fiiT«r  of  die  poblic 

Injunction,  in  Chafham  Superior  Court.    Decision  by  Judge 
"&»  R.  Jac^soit,  February  30, 1860. 


^* 


216  SUPREME  COURT  OF  GEORGIA. 

McLeod  and  others  v$.  Barronghs. 

ready,  vested  under  it  It  i3  not  retroactiye,  because  no  one  is 
aflfected  by  it.  It  becomes  a  new  rule,  and,  like  any  other  law, 
is  obligatory  upon  the  Courts  and  the  people.  It  is  not  my  pur- 
pose to  say,  that  in  no  case  can  the  Legislature  rightfully  pass  a 
retroactive  law ;  nor  do  I  find  it  necessary  to  advert  to  the  dis- 
tinctions which  obtain  upon  this  subject,  further  than  to  refer  to 
the  rule  as  settled  by  this  Court  in  Wilder  vs.  Lumpkin.  In  that 
case  we  hold,  that  ^^  a  legislative  exposition  of  a  doubtful  law  is 
the  exercise  of  a  judicial  power,  and  if  it  interferes  with  no 
vested  rights,  impairs  the  obUgation  of  no  contract,  and  is  not 
in  conflict  with  the  primary  principles  of  our  social  jcompact,  it 
is  in  itself  hannless,  and  may  be  admitted  to  retroactiTe  efficiency ; 
butif  rights  have  grown  up  under  even  a  law  of  somewhat  ambigu- 
ous  meaning,  then  the  universal  rule  of  our  system — ^indeed  of  the 
.  English  system  of  government,  and  of  other  systems  vAnch  ap- 
proximate to  free  government — applies.  That  rule  is,  the  Courts 
declare  what  the  law  isj  the  Legislature  declares  ¥^at  the  law 
ihall  fte."  4  Geo.  R.  212.  The  Act  of  1806  is  a  contract  be- 
tween  the  grantee,  Hill,  and  the  Legislature ;  both  parties  are 
bound  by  its  stipulations ;  what  its  meaning  is,  is  for  the  Courts 
to  determine*  The  grantee  proceeds  to  invest  under  .it  accord- 
ing to  his  understanding  of  its  provisions.  He  does  so  at  the 
peril  of  a  different  construction  by  the  Courts ;  they  can  folj 
act  where  a  case  is  made.  But  he  is  not  subject  to  the  peril  of 
legislative  constructions ;  if  he  were,  then  charters  and  grants 
would  be  but  a  mockery.  Who  would  accept  a  charter  if  it 
was  subject  at  all  times  to  legislative  construction ;  that  is  to 
say,  subject  to  be  impaired  by  law  ?  No  sane  man^  or  half-witted 
set  of  men.  The  power  to  sit  in  judgment  upon  his  own  con- 
tracts by  one  of  the  parties,  is  no  where  conceded  under  any  sys- 
tem of  free  government;  that  would  be  an  enormity  at  which 
justice  revolts.  The  Legislature  cannot  impair  the  obligation  of 
its  own  contracts.  In  our  construction,  therefore,  of  the  Act  of 
1806,  we  lay  out  of  view  altogether  the  declaratory  Act  of  1841. 
[2.]  The  argument,  which  it  is  admitted  outside  of  the  court- 
house, is  very  strong  in  favor  of  the  construction  of  the  5th 
aectkm  of  the  Act  of  1806,  claimed  by  the  plaimiflb  lA  eoor^  » 
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drawn  from  the  topography  of  the  river  and  its  banks  between 
HHl's  Bridge  aiid  Fort  Ar^de.  It  was  stated  in  the  argument, 
that  the  Great .  Ogeechee  River,  in  passing  from  Port  Argyleto 
Hill's  Bridge,  instead  of  running  in  a  direct  course,  makes  a 
consideraUe  curve,  and  that  the  distance  between  these  two 
points,  in  a  direct  Kne,  is  less  than  iive  miles,  whilst  the  distance, 
if  measured  on  the  stream,  is  about  ten  miles.  It  was  farther 
stated,' that  for  several  miles  above  Hill's  Bridge — ^perhaps  as  much 
as  five  miles — the  river  is  impracticable  for  bridge  or  ferry,  ih 
oons/equence  of  impassable  i^amps  on  its  southern  bank.  From 
these  fieicts,  it  is  argued  that  Hill  required  no.  protection  from 
GO]iq)etition  within  five  miles  measured  on  the  stream ;  nature 
protected  him  within  that  distance,  and  therefore  he  asked  for 
nooe.  The  argument  goes  farther,  and .  assumes  that  the  topo- 
graphy Qf  the  coimtry  being  known  to  the  Legislature,  it  is  pre- 
sumed that  they  acted  in  reference  to  it,  and  therefore  when  they 
gaye  Hill  an  exclusive  right  within  five  miles^  they  meant  to 
say  within  five  miles  measured  in  a  right  line.  Noyr,  all  these 
things  may  be  true,  and,  if  true,  make  .a  strong  equitable  case  for 
die  complainant  But^cah  we  assume. that  the  Legislature  acted, 
in  the  grant  to  Hilly  with  reference  to  the  pecuhar  condition  of 
ihis  stream?  with  reference  to  its  meanderi^gs  or  its  marshes? 
Whilst  the  fact  may  be  as  stated,  tiiat  the  course  of  this  stream 
is  not  direct,  and  that  its  southern  bank  is  lined  with  an  impas- 
sable morass,  yet  it  is  not  apparent  to  us,  and  cannot  be  made  so, 
that  these  things  were  present  to  the  mind  of  the  Legislature, 
and  that  they  passed  the^ct  of  1806  with  reference  to  them. 
It  is  true  that  Courts,  in  construing  a  Statute,  will  sometimes,  in 
order  to  ascertain  the.mischief  which  it  proposes^  to  remedy,  con- 
sider the  circumstances  which  gave  rise  to  it.  Perhaps  it  was 
competent  in  this  case  for  the  Court  below,  in  its  construction  of 
this  Act,  to  have  received  evidence  to  inform  its  mind  as  to 
these  &ct8,  and  thus  derive  aid  in  arriving  at  the  intention  of  the 
Legislature.  There  is  no  evidence  on  the  record  thiit  it  did,  and 
no  such  evidence,  as  to  the  topography,  comes  to  us  for  ouraid,  if 
indeed  the  cpnsideration  of  it,  which  I  do  not  assert,  would  be, 
iathiaeafe^legitiiD^ke.  Iii  interpreting  the  Act,  we  therefore  et- 
¥0L  nc  28  ' 
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elude  the  peculiarities  of  this  stream,  which  I  have  stated  to  have 
been  recognized  in  the  argument.    If  the  protection  sought  by 
Mr.  Hill  had  reference  to  them,  he  is  unfortunate  in  this,  that  the 
Legislature  has  failed  to  speak  in  such  a  way  aft  to  enable  us  to 
determine  his  rights  in  accordance  with  what  he  desired  and  ex- 
pected.   If  it  had  not  such  reference,  .then  Mr.  Ifill  was  unfor* 
tunate  in  not  asking  the  prohibition  for  a  greater   distance. 
Whilst  upon  this  subject,  it  ia  obvious  to  remark,  that  if  the  Le- 
gislature, acting  with  reference  to  the  topography  of  the  place, 
had  intended  the  measurement  of  the  distance  to  be  in  ^  right 
line,  they  would  have  expressed  themselves  to  that  effect  in  the 
Act     They  have  not  so  expressed  themselves,  and  hence  is  de- 
rived an  argument  against  the  conclusion  that  they  intended  this, 
mode  of  measurement    We  are  left,  then,  to  construe  this  Acjt 
according  to  the  well  established  and  usual  rules  of  interpretation. 
In  doing  so,  the  object  with  the  Court  is  to  ascertain  the  in- 
tention of  the  Legislature.     The  inquiry  is,  what  did  the  Legis- 
lature mean  when  it  declared  that  it  shall  not  be  lawfid  for  aiky 
person  or  persons,  at  any  time  or  times,  to  build  any  Imdge  or 
keep  any  ferry  on  the  River  Great  Ogeechee,  either  above  or  be- 
low the  bridge  of  the  complainai^t  ?     The  meaning  of  the  Legis- 
lature is  to  be  ascertained  from  the  words  of  the  particular  dause 
under  consideration,  taken  together  with  the  whole  Act    I^ 
from  these,  the  meaning  is  clear,  no  other  rule  of  construction 
need  be  resorted  to,  unless  the  meaning  be  also  absurd ;  for  no 
construction  can  be  given  to  a  <Statute  against  its  plain  and  ob- 
vious meaning.     If  the  Court  can  do  that,  it  has  the  power  of 
legislation.     But  if  the  meaning  be  doubtful,  if  the  Staitute  is 
gmbiguous,  then  resort  may  be  had  tQ  the  subject  matter;    In 
remedial  Statutes,  the  old  law,  the  mischief  and  the  remedy  aie 
to  be  considered.     This  is  not  a  repiedial  Statute.    I  cannot  per- 
ceive that  other  parts  of  this  Act  shed  any  light  upon  this  section. 
We  resort  then  to  the  ti^ords  used  by  the  Legislature  in  this  sec- 
tion, and  to  the  subject  matter  of  the  Act    To  the  subject 
matter,  because  the  words  do  admit  of  more  than  one  eon* 
struction,  although  we  think  the  one  we  hi|ve  adopted  is  fmSf 
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a  Statute  -kve  to  be  taken  in  their  ordinary  and  fimiiliar  ngnifi* 
cation  and  import.  If  the  Legislature  had  said  k  diall  not  be 
lawfol  to  budd  any  bridge  or  keep  any  ferry  within  Jwt  mUet 
((flSlPs  Bfidgty  and  no  more,  it  would  have  been  clear  that  the 
(tistance  .was  intended  to  be  measured  in  a  right  line,  and  that 
any  bridge  or  any  ferry  upon  any  stream  or  ravine  within  five 
wiie&j  80  measured,  would  be  prohibited.  But  it  has  not  said  this, 
and  no  more.  Or  if  it  had  said  it  shall  not  be  lawful  to  build 
any  bridge  or  keep  any  ferry  on  the  Grtal  Ogeechee  Riverj  within 
five  miles  of  HilPs  Bridge,  such  a  meaning  would  be  perhaps  the 
fairest.  But,  although  they  have  3aid  this,  they  have  also  said 
more ;  they  have  said  that  it  sh^l,  hot  be  lawful  to  build  any 
bridgte  or  keep  ainy  ferry  on  the  Great  Ogeechee  River y  within  five 
miles,  either  above  or  below  HilPs  Bridge.  Now,  the  object  of 
this  language  is  to  give  to  the  grantee  protection  agidnst  compe- 
tion  within  five  miles.  The  competition  guarded  again^isfiom 
any  bridge  or  ferry  on  the  rtoetj  to  be  kept  or  built  within  five 
miles  above  •  or  below  Hill's  Bridge.  GoUedtDelifj  the  several 
phrases  in  this  elause-^-in  the  apprehension  of.  a  plain  man,  and 
taken  in  their  ordinary  and  iamiliar  signification  and  import-* 
would  convey>^the  idea  that  the  Legislature,  where  it  speaks  of 
diliti(nce  in  the  use  of  the  words,  unihin  Jive  miieSj  meant  dis- 
tahce^on  the  stream  above  or  below- HilPs  Bridge. '  The  words, 
wUkin^fivt  mUeSjihe  common  mind  would  understand  to  be 
(pialified  by  ike  words,  on  the  Great  Ogeechee  River  and  above  or 
Uow.  The  subject  matter  of  this  clause  is  in  aict  of  such  an 
understanding.  What  is  .that  ?  It  is  a  monopoly  to  Hill  of  the 
bridge^and  toll  privilege  on  the  Great  Ogeechee  Biveir.  That 
monopoly  it  was  the  purpose  of  the  Legislature  to  ^rant,  and 
yrhen  it  undertakes  to  define  the  limits  within  which  it  shaU  be 
boimded,  it  must  be  considered  ^  using  w6rds  in  reference  to 
the  subject  matter^-that  is,  in  reference  tp  this  bridge  and  toll 
privil^;e)  not  generally,  but  on  this  particular  river.  *  The  in* 
ferenee  is,  that  tiiese  words  of  distance  refer  to  the  stream.  Hav- 
ing first  spokenr'.of  a  bridge  or  ferry  on  the  rtver^  the  natural 
meaning  of  .obtoe  and  belowy  woiild  seem  to  be  above  and  below 
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words  is  indefinite.  If  above  and  below  he  not  on  the  line  i 
river,  where  is  above^  and  where  below  ?  The  ordinary  me 
of  these  words,  used  in  such  connection,  is  not  that  of  lo 
— it  cannot  be  here,  because,  in  other  words,  in  this  sectic 
location  of  the  prohibited  bridge  and  ferry" is  fixed — ^butti 
course  or  direction.  To  my  mind, they  afford  a  satisfactory 
to  the  meaning  of  the  Legislature.  The  construction  whi( 
plaintiffs  contend  for  involves  them  in  a  very  serious  dile 
Th^  argue  that  any  bridge  at  any  point  on  the  stream,.! 
five  miles  of  Hill's  Bridge,  measured  in  a  right  line,  is  pre 
ed.  By  this  reasoning,  a  bridge  at  Fort  Argjle  is  prohil 
btit  a  bridge  within  the  curve  of  the  stream  below  Fort  A 
and  not  within  five  miles  of  Hill's  Bridge,  is  not  prohi 
Suppose  this  last  named  bridge  were  built,  what  good  ^ 
protection  at  Fort  Argyle  do  them?  This  proves  that 
OWQ  oohstruction  is  not  equal  to  the  necessities  of  their 
The  only  construction  which  would  afford  tliem  entire  proti 
would  be,  that  any  bridge  or  ferry  on  the  str^am,  on  a  line  c 
perpendicular  to  its  general  course,  and  which  linfe  runs  i 
five  miles  above  or  below  Hill's  Bridge,  is  prohibited.  Bi 
law  will  not  admit  tliis  construction',  and  the  plaintiffs  mu 
content  with  such  as  it  does  admit.  Suppose  that,  in  tmtl 
Ogeechee  River,  instead  of  curving,  ran  with  only  slight  ( 
tions  from  a  direct  course,  and  there  were  no  impassable  tm 
on  its  bank,  would  there  then  be  ^ny  doubt  about  tlie  con: 
tion  of  this  Act  ?  I  think  not.  This  proves  that  the  donb 
does  not  so  much  grow  out  of  the  Act  itself,  as  out  of  ti 
pography  of  the  place.  I  do  not  consider  that  the  subject 
ter  of  the  Act  aids  the  plaintiff's  view  of  the  6th  section, 
subject  matter  of  the  whole  Act  may  be  stated  to  be  the  bridg 
toD  privilege  to  Hill,  and  the  pubUc  benefit  which  would 
ftom  the  erection  of  a  convenient  bridge  by  him.  The  t 
of  the  Legislature,  in  granting  the  exclusive  privilege  to 
within  five  miles,  wsts  clearly,  by  prohibiting  other  bridge 
ferries  within  that  distance,  to  constrain  the  travel  approa 
die  river  on  both  sides  to  cross  at  his  bridgel  .Our  constm 
k  k  ttOM,  isdxic&k  ftft  pnnLe^  of  tha  plaiotiffft  below  wbi 
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by  their  construction.  But  what  then  ?  Wc  do  not  annul  the 
Act — we  give  eflFect  to  it/  We  do  not  thwart  the  intent  and  ob- 
ject of  -Ae  Act.  The  travel  is  still  restrained  from  croSvsing  this 
river  at  any  point  within  the  prohibited  distance.  Wo  declare, 
as  we  understand  it,  the  mind  of  the  Legislature  as  to  the  extent 
that  they  intended  to|5lace  constraint  upon  the  travelling  public^ 
lor  tlie  benefit  of  Mr.  Hill.  He  has  his  bond.  If  he  failed  to 
ask^  or  asking,  the  I^egislature  failed  to  give  him  su(Iicient  pro- 
tection, I  repeat,  it  is  his  fiSiult  or  his  miisfortune.  Iq  consider- 
ing the  words  of  this  Act^  ysage  is  to  be  regarded,  for  the  jus  et 
norma  ..loquendi  is  governed  bj^  usage.  SinM^s  CommenUtrieSy 
§513.  4  Reps.  47. '  According  to  usage,  when  we  speak  of  dis- 
tance from  one  place  to  another,  we  are  understood  tonDean 
distance  measured  on  the  usual  line  of  travel,  tliatis,  on  the  liae 
of  the  road  between  the  places.  If  we  speak  of  distance  from 
the  earth  to  a  fixed  star,  (to  use  the  illustration  of  his  honor  h^ 
low,)  wd  are  understootl  to  mean '  distance  measured  in  a  right 
line,  because  that  understanding  is  according  to  the  use  of  suck 
words  among  astronomer^.  So,  when  we  speak  of  a  bridge  oa 
a  stream  within  five  miles  either  skbove  or  below  another  bridge,. 
I  think  wc  would  be  understood,  according  to  the  common  use 
of  such  phiaseology,  to  mean  within  five  miles  on  the  stream. 

[3.]  There  is.  one  other  rule  of  construction  applicable  to  this* 
case.  It  is  this :  grants  of  exclusive  privileges  to  a  corporation^ 
or. an  individual,  are  to  be  strictly  construed.  The  grantee  takes 
nothing  by  implication,  and  the  rule  has  been  settled  to  extend 
thus  &r,  to  wit :  that  any  afnbiguity  in  the  terms  of  a  contract 
between  an  individual  or  corporation  and  th^  publ^p,  in  which 
exclusive  privileges  are  granted,  mu^t  operate  in  favor  of  1ia» 
pubUc  and  against  the  individual  or  the  corporation.  This 
nile  has  been  settled  in  this  Court.  .  1  Kellyj  533.  3  Kelly^Al. 
Settled  in  England  to  the  full  extent  that  I  have  stated  it  It 
the  case  of  the  Proprieiars  of  the  SUme  Bridge  Canal  Company  vs. 
Wkedy  el  al.  the  Court  say,  '^  tbe  canal  having  been  made  un- 
der BXk  Act  of  Parliament,  the  rights*  of  the  plaintiffs  are  entirely 
derived  from  diat  Act     This,  like  m»iy  other  cases,  is  a  bargain 
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v^hich  are  eicpressed  in  the  Statute,  and  the  rule  of  construction^ 
in  all  such  cases,  is  fully  established  to  be  this :  that  any  ambi* 
guity,  in  the  terms  of  the  contract,  must  operate  against  the  a4* 
ventureics  and  in  favor  of  the  public,  and  the  plaintiff  can  claim 
nothing  that  is  not  clearly  given  them  in  the  Act"  2  Bam.  ff 
Adol  793.  11  Petersy  544  %  '6.  Q  Ibid,  728.  3  iWei,  289; 
Alhid,\G&and  514.  2  Cow.  420.  2  Mass.  146.  Eng.  C  t. 
R.  vol.  40,  pp.  298  io  319.  42  Ibidy  496.  2  ScaU  Jf.  R.  228, 
per  Coleman,  J.  Ibid,  226. '  11  East.,  685.  &  C.  3  Scott  M  JL 
803,  per  Mauly  J^  6  Ibid,  831.  lMy.fyK.16d.  4M.fyW. 
482.     Smith's  Com.  §504.  .    , 

The  grant  to.  Hill  of  the  privilege  of  building  a  bridge  oyer 
the  Ogeeohee  River,  with  a  right  to  charge  toll,  is  not,  I  admit,  a 
monopoly,  because,  to  erect  a  bridge  and.  charge  toll  is  not  a 
common  ri^t  which  belongs  to  all  the  citizens  of  othe  State.  It 
is  a  right  which  can  only  be  enjoyed  under  a  grant  from  the  Le« 
gislature.  But  when  thb  right  is  granted,  and  with  it  isf  coupled 
an  exclusive  privilege  within  a  prescribed  distance,  it  beccMoei 
in  the  nature  of  a  monopoly.  For  so  long  as  it  is  exercised  in 
accordance  with  the  cjiarter,  the  Legislature  cannot,revoke  it; 
and  the  right  of  the  citizen,  cdmmon  to  all  to  ask  for  and  receive 
such  a  grant  from  the  Legislature,  is  precluded.  Not  only  so, 
but  the  prohibition  against  Other  bridges  within  the  prescribed 
distance  operates  as  a  restraint  upon  the  right  of  the  citizeni 
which  is  common  to  all,  to  pass  the  stream,  in  pursuit  of  busi- 
ness or  pleasure,  at  any  point  most  convenient  to  him.  The  ex- 
clusive privilege  is  in  derogation  of  this  common  right,  and  the 
Act  which  confers  it  must  be  strictly  construed.  It  may  be  ad- 
IHtted  that,  in  the  cas^  before  us,  the  derogation  from  tiiis 
common  right  would  be  but  to  a  very  limited  extent  Admitting 
the  construction  of  the  plaintiffs,  the  inconvenience  which  would 
Mndt  to  the  public  would  be  small ;  perhaps,  too,  it  would  be 
fiilly  compenoalAd  by  the  advantages  of  the  complainant's  bridge 
Still)  the  principle  upon  which  the  strict  construction  rule  is 
founded  applies.  To  see  the  operation  of  the  plaintiflS  coA- 
structioni  ttq^pose  that  the  Teonessee  River,  which,  risitig^  a 
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after  making  a  prodigious  curv^,  tumd  its  course  northward,  and 
again  crosses  that  StsCtc,  was  altogether  within  the  Jurisdiction  of 
Tennessee,  and  the  Legislature  of  that  State  should  grant  to  a 
citizen  the  right  to  erect  a  bridge  over  it  at  the  comnfiencemeilt 
of  the  curve  on  the  eaM^  with  a  prohifoitiotl,  precisely  as  in  this 
case,  against  bridges  or  ferries  within  a  prescribed  distan'ee 
above  or  below  it ;  and  suppose  that  the  prescribed  distance 
should  enibrace  the  nearest'point  of  the  curve  on  the  west,  a 
bridge  or  ferry  there,  by  the  plaintiffs'  construction,  would  be 
prohibited.  What,  in  that  event,  would  not  be  the  inconven- 
ience to  the  people  of  Tennessee  living  in  the  region  of  this 
western  point,  and  within  and  outside  of  the  great  bend  of  the 
stream  ?  In  that  case,  what  rule  of  •measurement  would  apply? 
What  would  be  considered  the  intention  of  the  Legislature  of 
Aat  Slate  ?  The  public  would  he  largely  interested  in  the  char- 
ter to  the  citizen,  anld  the  necessity  of  a  construction  favorable 
to  the  pubfic,  where  the  terms  of  the  contract  are  doubtful,  would 
be  apparent  The  case  in  this  record  is  the  case  supposed  upon 
a  diminutive  scale. 
Let  the  judgment  be  affirmed. 


No.  46. — ^Alexander  W.  Wtlly  d  al.  plaintiffs  m  error,  vs.S. 
7L  Collins  &  Co.  defendants  in  error.  yj^ 

[!•]  Tnut  estates  are^  liable  to  pay  out  of  t^ieir  income  for  goods  or  JierWoM 
fnmiahed  or  rendered,  aiid  such  as  are  necessary  and  proper. 

[2.]  A  creditor  is  not  bonnd  to  ascertain  whether  the  traUt*  ii  or  it  Mt  Sk 
vmm  to  tl^e  trust  estate.  •      .  '  '  ^ 

[3.]  The  rule  in  Soath  Carolina,  which  denies  relief  to  creditorty  wMra 
the  exacator  or  other  trostee  is  in  arrean  to  the  tnut  estate,  oaght  not.lob« 
adopted  in  this  State,  where  no  returns  are  made  by  tnulMlk  otIlMr  than  •»• 
«ettlon»  adaitnistraton  and  guardians,  of  their  rcteeipti  ■ml  ilMwntllWlli 
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[5.]  A. wife  niid  children,  who. have  separutc  property  scuknl  upoutbera,iire 
not  bound  to  siip^vort  the  husband  and  fulht-r :  though,  owing  tu  his  iusolv- 
ency,  they  may  be  bound  to  support  tlleniselves.  ' 

[6.}  A  married  woman  is  nfcme  sole,  ns  to  her  separate  estate,  unlcRS  controlled 
•^y  the  settlement ;  and  if  so  re'stricted,  she  is  B.jeme»olt  mb  mddo  only^  and 
■    the  mode  of  dispositiun  prescribed  iu  the  instrument  must  bLefoljtowed.  ' 

r7.1  The  doctrine  of  the  Billf  and  of  the  Common  Late.  Ihat  hus|>aud  and  wife 
arc  <mc,  superseded  by  \\\y  introduction  of  a  ucw^  principle  from  the  Citil 
Law,  ihat  tlu-y  arc  distinct  inrfons,  with  distinct  jproperl^',  and  distinct 
■powers  over  it.  '      ' 

*  [^  The  registry  uf  the  deed  of  settlement,  accompanied  by  the  managemetit 
of  the  tnist  property  by  the  husband,  ia,  os  tu  third  persona,  cvideuce  jjf  his 
agency  for  the  trutt  i)roperty..  . 

[9.]  Ahhough  the  hiisb:uid.  as  such,  has  no  right  to  control  the  separate  estate 
of  his  wife,  yet>  he  may,  like  any  other  person,  do  a  ministerial  act,  such  as 
purchasing  goods  for  the  trust  Estate,       '  . 

[10.]  Taking  the  note  of  the  rtianagcr  of  the  trust  eatate,  m  ietffem^t  of  the  ac- 
coQutfkir  goods  debited  to  the  manager,  itulividnally,  bajt  which  went  to  the 
use  of  the  cestui  qve  imstst  does  not  reliovp  the  trust  estate  from  liability  to 
pay  out  of  its  inc^ie/^hi  re  it  does  not  appear  that  exclusive  credit  was 
givc*n  to  the'ngent.^/^ '  ' 

[11.]  One  simple  contract  does  not  merge  or  ektingnish  another. ' 

\/  [12.]  A  bill,  hcceptance  or  promissory  note,  either  of  the  debtor  or  a  thiri 
person,  is  not  a  payment  or  extinguishment  of  a  debt,  unleas  accepted  ai 
such..  ' 

t/[l3.]    The  circumstance  of  the  note  or  bill  .being  given  by  an  agent  of  the 
principal  debtor,  cannot  vary  the  question. 

[14.]  If  the  written  prooiise  of  the  principal  debtor  does  not.  discharge  the 
debt — a  fortiori — the  note  of  the  agent  can  have  no  higher  efficacy. 

[15.]  Although  the  Statute  of  Limitations  applies  to  constractive  trusts,  yet  it 
is  npt  available  where  tlie  legal  remedy  against  the  agent  has  not  been  bar> 
red.  The  Statute  does  not  begin  to  run  in  favpr  of  the  trust  estate,  until  a 
return  of  nulla  bona  ot^gainst  the  agent  or  his  insolvency  be  legally  ascertaiih 
cd.  The  practice  of  exhaustin^the  legal  remedy  against  such  agent,  b^ 
fore  proceeding  in  Equity  ogainst  the  tnist  estate,  if  in  furtherance  of  jus- 
tice.  • 

■ 
I  -  • 

In  Equity^  in.  Mcintosh  Superior  Court,  April  Term,  1850* 
Tried  before  Judge  H.  R.-  Jackson. 

'Tbe  following  statement  of  factffin  this,  cause  \va9  agreed  iip- 
on  by  counsel  for  both  parties : 
Thomas  Spalding,  on  the  fint  day  of  Januaxyi  1833^  egcgatnd 
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a  deed  to  certain:  prisons,  coaveying  two  tracts  df  Ifuid  and 
s^vent^'  negroes,  to  l)e  held  in  trust  ^^  for  the  sole  and  separate 
use  and  benefit  of  his  daughter,  £li2abeth  .Wylly,  during  herlife, 
and  after  her. death,''  to  her  children.  The  deed  alleged,  that 
it  was  made  for  the  purpose  of  providing  for  the  maintenance 
of  Mes.  W.  and  the  education  of  her  children.  The  trustees 
were  authorized  to  give  the  management  of  the  property  to 
whomsoever,  in  their  discretion,  they  thought  best  qualified. 
The  deed,  was  recorded  in  the  County  of  Mcintosh,  (where  a)l  ^. 
the  pardes  thereto,  the  grantor,  cestui  que  trusts^  trustees  And  the 
complainants  below  then  .  resided,  and  still  reside.)  William 
Cook  and  Chark3  Spalding,  two  of  the  trustees,  accepted  the 
trust,  but  never  made  any  appointment  of  a  manager,  jior  au- 
thorized any  one  to  contract  debts  upon  its  authority.  The 
trustees  never  intermeddled. with  ,the  trust  property — ^the  same 
having  been  delivered  by  the  grantor  to  the  said  cestui  que  truHf. 
Alexander  W*  Wylly,  the  husband  and  father,  planted  the  land 
with  the  ti^t  slaves,  sold  the  crops,  and  received  all  the  rents, 
issues  and  profits  of  said  trust  estate  and  the  proceeds  of  the 
crops,  from  the  time  the  deed  was  made  until  this  suit  was 
brought.  Wylly  contracted  a  debt  with  defendants  in  error 
(complainants  below)  for  various  articles,  furnished  in  1840  and 
1841,  charged  in  an  exhibit  to  the  bill.  The  account  was 
charged  on  the  books  of  comf^lainants  to  Wylly  individually — he 
not  professing  to  act  as  agent  or  ipanager  gf  the  trust  estate. 
fThe  articles  sold  were  used  by  W^ylly  and  his  family,  (the  cestui 
que  trusts^  and  partly  by  the  trust  slaves,  and  for  the  use  of  the 
plaiitatioii.1  Wylly  promised  complainants  to  pay  for  these  ar- 
ticles out  of.  die  crops  which  be  should  thereafter  tnake.  On 
21st  Januarys  1841,  Wylly  gave  to  coi^plainants  his  individual  ne^ 
gotiaUe  note  in  settlement  of  said  account,  and  complaina^^t 
gave  him. a  receipt  for  the  account;  upon  which  note,  judgment 
lias  been  recoveied  against  him,  individually,  at  December  Tem^  ^ 
J1842,  and  a  Jf,-^. issued  and  returned,  with  an  entry  of  iN|||f^/^ 
Jn  May,  }844,.  Wylly  sold  complainants  a  carriage  im 
66,  most  of  vi^hich  was  to  be  credited  on  this  debt.  No  nch 
mi  tEiTfH  t^  th^  ^THJeiteef  of  this  debt,  or  of  tjbe  wten^^a  ^ 


f 


226  SUPREME  COURT  OF  G$»R€HA. 

•    ■'■.■     I      .  ■  *  ■ 

Wylly  and  others  rt.  Collins  &  .Co. 

looking  to  the  trust  estate,  tintil  complainants  filed  a  bill  in  Oct 
ber,  1848,  seeking  to  subject  the  trust  property.  It  was  agre 
that  there  were  various  othet  suits  pending,  of  the  same  dn 
acter,  against  the  trustees ;  alsoj  that  Wylly  M^as  utterly  insol 
ent.  . 

The  Jury  found  a  special  verdict,  finding  the  above  facts,  u 
submitting  the  (|uestiots  of  law  arising  therefrom  to  the  Con 

After  argument  heard,  the  Court  held,  that  the  complainaj 
were  entitled  to  recover,  upon  thte  facts  found.  To  this  decisk 
error  has  been  assigned  in  this — 

1  St. .  That  ifis  Honor  erredin  deciding  that  the  trust  estate  b 
evfer,  under  the  circumstances  of  the  case,  been  liable  to  t 
demands  of  complainantsv 

2d.  That  His  Honor  erred  in  decidkig  that  th^  complaiiia] 
had  not  discharged  the  trust  estate  by  debiting  Alexander  1 
Wylly,  individually,  and  by  subsequently  taking  his  indhridt 
note,'giving  a  receipt  in  setdement,  and  suing  upon  said  note* 

3d.  That  he  erred  in  deciding  diat  the  claim  was  not  ban 
by  the  Statute  of  Limitations.  '   ^  / 

Law  acnd  Charlton,  for  plaintiffs  in  error. 

Points  made  by  plaintiffs  in  error — 

l.<  The  trust  estate  sought  to  be  charged,  was  never,  «nc 
the  circumstances  o.f  the  case,  liable  to  complainants,  the  ( 
fendants  in  error.  *" 

The  credit  was  given  to  A:  W.  Wylly  exclusively — ^he  alcme  m 
to  be  liable — all  the  facts  of  the  case  shew  this.  Even  if  he  fa 
been  trustee^  he  could  not  bind  the  trust  estate*  SUffry  on  Jigen 
§280.  Sbry  (mMteSy  §63.  1  Bailey's  Equity^  169  to  162. 
.  In  Equity,  an  exception  prevails — ^but  three  things  inusteo 
bine  to  create  this  equitabLe  exception.  1.  The  necessity  of  1 
debt  to  the  trust  estate.  2.  The  indebtedness  of  the  trust  est 
to  tiie  trustee.  8.  The  insolvency  of  the  trustee.  Whexe  tki 
combine,  the  creditor  is  subrogated  to  the  rights  of  the  tnisl 
BaOey's  Eq.  162  to  164.    Bid,  290.    Ibid,  317^  318.     1  A 
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1  JSlPt  Ch.  Bep.  229,  231,  232,  233,  236,  '6,  240,  as  to  right 
of  hiLsband  to  bind. 

2.  tf  the  trust  estate  was^  ever  liable  to  defendants  in  error,  it 
has  been  discharged  by  the  acts  of  said  defendants  in  erron 
They  have  made  their  election',  by  debiting  A.  W.  Wylly,  in<fr 
vidually,  by  taking  his  note^  and  by  suing  him^  and  by  their  other 
acts.  They  are  bound  by  such  election.  I^tory  on  Jigencyy 
§§279,  288,  291.  17  Eing.  Om.  Law  Rep.  337.  16  East.  62. 
14  Gmnedicid  Rtp.  602,  8.     10  WkndeU,  271.     1  BaOey,  289. 

3.  The  Statute  of  Limitations,  or  the  equitid>le  principle  analip- 
gous  .thereto,  has  barred  this  claim  against  the  tmst  estate.  Aht 
gd  on  lAmtifiikmSj  pp.  229,  291,  293.  12  Wheaion's  Rep.  666. 
10  Peters'  Rep.  223.  2  Stones  Eq.  Jw.  §1620.  1  Sch.  fy  Lef. 
413, 429.  1  £a//4*  Bed.  166^  166.  6  John.  Chan.  Rep.  291,  '2. 
6  Geo.  Rq>.  21.    8  Geo.  Rep.  108. 

•  ■         '  • 

Haxden  8c  Lawton  and  Hen^y  &  Ward,  for^  defendants  in 
error,  presented  die  following  propositions  on  behalf  of  defend** 
ants  in  error :  v 

.  1st.  That  trust  estates  aare  ordinarily  liable  for  gftSS^,  services^ 
and  supplies  furnished  them,  or  which  go  to  their  use.  4  Dess. 
19, 591.  1  McConPs  Ch.  Rep.  267.  2  McCorcPs  Ch.  Hep.  105. 
R.  M.  Charlton's  Rep.  376.  3  KeUy^  383.  2  Story's  Eq.  M: 
§1409- 

.  2d.  Thaft  taking  the  note  of  Wylly,  (with  a  receipt  given,  as 
in  this  case,  ealling  it  a  settlementj)  did  notirelievethe  trust  estate 
from  liability.  Story  on  Promissory  JSToieSy  §§104, 106, 117, 404, 
438.  6  Johns.  68^  8  Johns.  389.  7jHi//,128.  ^  Richardson^ 
241.  6  Go:  Rep.  171.  Websttr^s  Did.  (word  setOe.)  2,Baur 
wr^sLawDicLaM.  IKeUy,  287,288.  3  KeUy,  397.  4  Dess. 
19,591. 

3d.  That  Mrs.  Wylly,  tbe  cestui  que  trust  fox  life,  had  the  pome 
Uid  the  right  to  incumber  the  profits  of  ^e  trust  estate^  and  to 
do  this  through  her  husband.  1  Kellify  389.  6  Go.  JR^l  SO. 
Stoy  on\^[9n^j  7, 8.     , 

Mb  Tbiltlieiweiptaiil»«|i*tfrt|^ 


228  SUPREME  COURT  OF  GEORGIA. 


Wylly  and  others  v$.  CoIUhs  &  Q<y. 


eration  .for  aa  implied  promise  by  Mrs.  Wylly  or  h^  trustees;  to 
pay  for  the  goods  out  of  the  trust  estate,  initsmuch  aa  such  a 
promise  M^ould  have  been  impUed,  at  law^had  she  heen  sm  juris, 
so  as  to  bind  her- personally.  14  JokM.  188.  10  Johns,  ^lAA^ 
and  cases  cited,  with  Equity  cases  referred  to  above.- 

5th.  That  if  Wylly  was  not  the  agent  of  the  trust  estate^.^th 
power  to  bxTid  it,  then,  on  his  furnishing  it  with  necessatiesj  Ae 
estate  became  his  debtor,  and  he  being  insolyent^  and  being 
the  debtor  of  the  defendant?  in  error,  and  having  promised  to 
pay  them  out  of  the  income  of  the  trust  estate,  they,  should 
stand  in  his  place  and  be  subrogated  to  his  rights,  esped^Iy  as 
he  was  not  bound,  under  the  circumstances-  of  the  case,  -to  sup- 
port his  wife  and  children,  2  Rentes  Com,  190,  191 J  9  Vesey, 
286.  14  Vetey,  499.  4  Johns.  CL  Rep.  100,  104,  105.  2 
Barb.  Ch.  Rep.  375.  1  Maddock^^  Rep.  59.  BaUet/^s  Eq.  Rep. 
311.     1  HiWs'Ch.  Rep.  234. 

6th.  That  the  record  shows  that  Wylly  was  a  general  agent,  and 
that  exclusive  credit  was  not  given  to  -him  individually,  a^  he 
promised  to  pay  out  of  thecFops  to  be  made  with  the  trust  pro- 
perty, and  the  defendants  in  error  ought  to  be  paid,  especially  as 
the  trustees  did  not  act.  Story  on  ^ency^  1 15  to  1 18, 451 .  14 
Veseyy  501^' 

7th..  That  defendants  in  error  are  entitled  to  recover,.wbether 
Wylly  did  or  did  not  diAlose  his  -agency  or  make  known  his 
principal.     Story  on  ^encyyAbS. 

8th.  That  under  the  peculiar  circumstanced  of  this  case,  a 
Court  of  Equity  might  well  decree  that  Wylly  was,  quoad  hoc, 
a  trustee  himself.  2  Story's  Eq.  Jur.  §1059.  WUlis  on  TrudeOj 
32,  33,-70. 

9th.  That  upon /general  priAcipleis  of  equity  even  if  it  be 
clear  that  Wylly  mismanaged  the  estate,  still  defendants  in  error 
are.  not  responsible  for  such  mismanageiment,  and  if  loss  is  to 
ensue  to  either  party,  they  should  not  siifier  for  having  given 
credit  to  an  estate  on  the  promiseof  a  managtsr,  hdd  out  to'  die 
woild  as  such  manager,  by  construetiYe  -  notice  frotn  the  registiy 
and  actual  appointment  by  the  grantor.    But  that  tereeord  A 
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closed  no  misinanageifient-*^t  least  no  ^raste  of  the  income  by 
Wylly;  ,         • 

10th,  That  neither  the  Statute  of  Limitations,  nor  the  rules  of 
Courts  of  Equity  in  analogy  thereto,  or  for  the  discouragement 
of  laches  and  state  demands,  have  any.  application  to  this  case : 

FirsL  Because,  taking  the  whole  joint  anstver  of  all  the  de- 
fendants together,  a  debt  of  spme  sort  is  admitted,  on  the  re- 
cord, to  be  due,  and  the  Statute  is  avoided,  as  to  that  debt,  by 
the  admission  itself.     20  Johns,  Reps,  576. 

Secondly,  Courts  of  Equity  act  in  obedience  to  the  Statute 
only  toheri  they  have  concnrrent  jurisdiction  with  the  Courts  of  Law 
and  the  legal  remedy  has  run  out.  2  Story^s  Eq,  J^.  §1620. 
Kane  vs.  Bhodgocfdj  7  Johns.  Ch.  114  to  118.  7  Ga.  Rep.  169, 
160.     6  Johns.  Vh.  Rep.  289. 

Ih  all  otber  cases,  (except,  perhaps^,  in  some  cases  of'dirtd 
trusts,)  they  act  either  upon  their  own  rule  of  twenty  yearSy  or, 
according  to  the  circumstances  of  each  case,  they  discourage 
lathes  within  or  beyond  twenty  years,  that  being  the  longest  pe- 
riod within  which  they  usually  give  relief.  '2  Scho,  8f  Lef,  607, 
630,  631,  632.  15  Peters,  Vl'ii.  1  Hcnmrd^X^^,  2  Barb&ufy, 
695.     2  Sarins  Eq.  Jwr.  §1520,  and  note  3.  • 

Thirdly.  The  case  at  bar  is  one  of  exclusive  Equity  jurisdiction^ 

Fourthly.  The  case  under  consideration  is  not 'only  that  of  a 
trust  cognizable  in  Equity,  but  it  is  ttit  case  of  a  direct  trusk  If 
it  is  the  case  of  a  trust  at  all,  the  Statute  of  Limitations  has  no 
application  to  it,  unless  there  is  a  concui'rent  jurisdiction  at  law. 
7  Jokns.  CR.  Rep.  124  to  128.  20  Johns.  583  '4.  7  Ga.  Rep. 
160^161^ 

Fifthly.  The  defendants  in  error  have  not  been  guilty  of  laches 
m  the  prosecution  of  their  equitable  demand! 

By  Ike  Qmrt. — ^LuBfPinN,  J.  delivering  the  opinion. 

A  liill'  was  filed  in  the  Superior  Court  of  Mclntofsh  County,  by 
8;  Z.  CbUiits  &  Co.  against  Alexander  W.  Wylly  and  Elizabieth,  his 
wife,  fWiUiam  Cook  and  Charles  Scalding,  trustees,  for  the  piir> 
pose  of  gttbjMiAg  &e  ineonie  of  the  trust  <ltite  (A  Vb«.  ^E£xk^ 
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beth  Wylly  to  the  payment  of  a  debt  due  the  complainants  for 
articles  furnished  to  the  trust  estate,  end  to  the  cesfyd  que  trusts. 

By  the  deed  which  gpave  existence  to  tliis  estate,  the  grsmtor, 
Mr.  Thomas  Spalding,  declared  that  his  sole  purpose  in  tionvey- 
ing  the  land  and  negrOes,  mentioned  in  tiie  instrument,  was  for 
the  maintenance  of  his  daughter,  Mrs.  Wylly,  and  for  the  educa- 
tion of  her  children ;  the  whole  property  to  be  for  the  sole  and 
separate  use  of  his*  daughter  during  her  life,  and  after  her  deaih^ 
then  for  the  benefit  of  such  child  or  children  as  might  be  Gving 
at  the  time  of  her  decease.  He  gave  to  the  trustees  the  right 
to  appoint  an'  agent  to  manage  the  property.  The  bill  charges, 
that  Alexander  W.  Wylly  was  tlie  agent  thus  appointed.  The 
answer  admits  that  the  trustees  accepted  the  trust,  but  nerer  af- 
ten^'ards  interfered  with  tlie  estate.  It  denies  the  appoirttment  ai 
"VVylly,  but  admits  that  he,  together  with  his  family,  the  ceshd  que 
(rustsy  were  in  p6ssession  of  the  land  knd  negroes. from  the  1st  of 
January,  1833,  when  the  deed  was  executed,  down/ to  1848,  when 
the  bill  was .  filed ;  that  Wylly  planted  the  land  with  the  trust 
slaves,  sold  the  crops  and  received  the  whole  income  during 
this  entire  period.  Wylly  contracted  this  debt  with  the  com- 
plainants, who  were  merchants.  The  account  was  debited. on 
the  books  of  the  .firm  to  him,  individually,  and  was  for  articles 
furnished  during  the  year.  1840,  which  the  decree  finds  were 
chaiged  at  reas^onable  rates,  and  were  used  and  consumed  by 
Wylly  and  his  family,  and  partly  by  the  trust  slaves  and  on  the 
plantation.  '  I  would  remark  here,  that  the  wife  and  children  are 
not  bound  to  support  the  husband  and  father,  thou^,  owing  to 
his  insolvency,  they  may  be  bound  to  support  themselves  out  rf 
the  separate  property  set  apart  for  that  purpose.  The  Court  be-, 
low  oflFered  to  the  parties  to  have  this  point  referred,  if  they 
thought  proper,  and  to  strike  from  the  account  all  the  items'] 
which  were  used  by  Wylly,  he  being  alone  responsible  for  them. 

Wylly  promised  to  pay  complainants*  debt  out  of  the  crops 
which  he  shoyld  thereafter  make.  In  1841,he,gaTe  his  individwd 
negotiable  note  to  the  complainants,  in  settlement  of  the  account, 
and  a  receipt  was  given  to  hin^  for  the  same,  on  setdement 
SbotAy  tiiereaftftry  mit^vas  instituted  auk  this  note|4U|d  a  jadgneot 
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rendered  in  December,  1842,  for  principal^  interest  and  c6st 
In  1844,  the  proceeds  of  a  carriage,  sold  by  the  defendant  to 
the  plaintiffs,  was  credited  oh  the  execution,  and,  in  1848,  a  re- 
turn of  nulla  hmia  vras  made  on  the  f.  fa.  by  the  Sheriff  of 
Mcintosh  County. ' 

No  notice  was  given  by  the  creditor  to  the  trustees  of  the 
debt,  or  of  their  intention  to  hold  the  trust  estate  liable,  until  the 
filing  of  the  bill  in  October,  1848.  It  is  agreed  that  tliere  are 
Tarious  claims  of  a  similar  character  outstanding  against  the 
tnist  estate,  on  some  of  which  proceedings  have  been  instituted. 
Wylly  is  insolvent,  and  availed  himself  of  the  benefit  of  the 
Honest  Debtor's  Act  before  this  bill  was  fibd. 

The  bill  alleges,  that  the  trust  estate,  for  whose  benefit  these 
goods  were  supplied,  is  ample,  from  the  rents,  issues  and  profits, 
to  support  the  cesim  que  intstSy  to  educate  the  children  and  to 
pay  the  "debts ;  and  prays  that  the  surplus  only — after  the  objects 
of  the  donor's  bounty  are  fully  provided  for — may  be  set  apart 
for  the  satisfaction  of  compl^ants'  demand.   . 

Two  questions  are  made  by  this  record  for  the  consideration 
of  the. Court — 

1st.  What  were  the  original  rights  of  the  complainants  in 
the  Court  below,  as  against  this  trust  estate,  for  the  goods  ^R(hich 
they  sold  and  delivered  ? 

2d.  If  these  complainants  liad  any  rights  against  the  trust  esi 
tate,  have  these  rights  been  lost  by  any  acts  of  commission  or 
omission  on  their  part  ? 

1,  What  were  the  rights  of  these  complainants  against  this 
trust  estate  ? 

[1.]  I  take  it  to  be  well  settled,  that  a  trust  estate  is  liable  for 
articles  furnished  for  its  benefit,  and  which'  are  necessary  and 
prdper  for  its  support — due  regard  being  had  to  the  condition 
I  and  circumstances  of  the  cestui  que  trvsts. 

This  principle  has  been  repeatedly  adjudicated  in  South  Can>- 
Haa.  hi  Carier^  vs,  Eoerleigh  and  Wife^  (4  Bess.  Eq.  Rep.  19,)  the 
Court  of  Appeals  unanimously  held,  that  where  the  kusbandy  act- 
ii^  as  manager  of  a  separate  trust  estate  of  his  wife,  purchased 
«  «aw-g^  for  the  use  of  the  trust  jBstaie,  of  ^iiinfili  \t  YiAii  ^ioft 
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benefit,  thelrusi;  estate  v^^^s  Ihxble  to  pay  for  the  sdiW-gin,, although 
the  husband  gave  his  own  iwie  for  the  giUy  and  the  vendor ^  believing 
him  the  owner  of  the  property  y  had  siied  the  note  and  pursued  t/te  hus^ 
band  to  insolvency.  This  is  a  leading  case  in  the  Courts  of  our 
sister  State,  and  has  never  been  overruled.  On  the  contraij,  it 
was.  cited  as  law  by  Chancellor  Haiper^  as  l^te  as  1833,  in  Mag- 
wood  Sf  Patterson  vs.  Johnston  and  others^  1  HilPs  Ch.  Rep.  228. 
It  is  identical,  in  every  particular,  with  the  case  before  us. 

In  James  vs.  Magrant^  (4  Desis.  Eq.  Rep.  dQl,)  a  factor  bad  fur-t 
nished  supplies  to  a  trust  es^te,  and  the  Court,  conceiving  that  the 
trust  property  had  received  the  benefit,  reoai&fm^d  the  decision 
in  the  foregoing  case,  and  held  the  trust  estate  bound  to  make 
compensation;  and  that,  too,  notwithstanding  the  kusbdnd^  who 
was  insolvent,  Jiad  given  his  note  for  the  articles. 

Montgomemfvs.  Everleigh  and  others^  (1  McCord^s  Ch.  Rep.  267,) 
wai  a  bill  filed  to,  make  the  trust  estate  liable  for  a  quantity  of  com, 
alleged  to  have  been  supplied  for  the  subsistence  of  t^e  slaves 
of  the  trust  estate.  The  complainant,  wfa6  was  the  Endorser  of 
the  note,  of  hand  given  for  the  corn,  had  been  obliged  to  pay  it, 
and  this  proceeding .  against  the  trust  -estate  was  for  re-imburse: 
ment .  •  Mrs.  Ann  Everleigh,  the  cestui  qUe  trust  for  li/iy  had  hired 
out  the  slaves  and  plantation  by  the  year,  at  the  time  the  cfom 
was  bought,  to  her  son  Thomas.  No  notice  of  that  fact,  how- 
ever, had  been  given  to  the  world,  or  that  he  ws^  to  be  looked  to 
for  supplies  furnished  the  trust  estate.  It  was  iii  proof  that 
Thomas  Everleigh  had  lio  property  of  his-  ovna,  and  that  for  a 
number  of  years  he  had  acted  as  the  general  £^ent  of  his  mother, 
and  transacted  all  the  business  in.  relation  to  the  trust  estate. 

Chancellor  Dessausurey  under  the  circumstances,  (lid  not  hes^ 
tate  to  hold  the  trust  estate  liable  for  the  debt.  He  said  it  would 
be  a  firaud  upon  the  public  to  protect  a  tru^  estate  from  such  a 
demand.  He  referred  to  the  cases  of  Carter  and  Everleigh  and  • 
Ja$nes  and  Magrani,  where  it  had  been  settled,  that  tru^  estates 
welre  responsible  for  debts  contracted.for  their  use^  and  remarkijjt  ' 
that  it  would  be  destructive  to  trust  estates  if  they  were  sot 
so  liable,  as  it  would  take  away  aU  credit  (wheqi  thg  ^Utves 

•  a  ' 
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^znght  b€  perishing  for  want  of  food,  or  dying  for  want  of  medi- 
<dl  aid. 

Douglas  vs.  The  Executmr  of  Fraser,  (2  McCortPs  Ch.  Rep. 
105,)  was  that  of  a  debt  partly  owing  by  the  testator  in  his  life* 
time,  and  in  part  contracted  by  the  executor  for  goods,  &c.  for 
"whicKthe  executor  had  given  his  own  note.  The  executor  was 
insolvent,  and  the  bill  wbs  filed  against  him  to  subject  the  estate 
in  lus  hands  to  the  payment  of  the  debt.  The  Chancellor  ruled, 
that  the  estate  was  liable,  and,  upon  appeal,  the  decree  was  af- 
firmed— Judge  JVbft  oT)serying  that  the  mere  circumstance  of  the 
executor  having  liquidated  the  demand,  could  not  exempt  the 
estate  firom  the  payment  of  a  debt  otherwise  chairgeable  upon  it 

In  1832,  Dr.  Habersham  filed  his  bill  against  the  estate  of 
Gen.  Jacob  Read,  to  recover  for  medical  services  performed  for 
negroes  belonging  to  the  estate  of  Gen.  Read,  on  the  faith  of 
the  estate,  and  at  th^  instance  of  the  executor  "thereof,  who  had 
since  died  insolvent  Our  learned  brother.  Law — now  of  counsel 
&r  the  plaintiffs  in  error — ^the  boast  of  the  bar — ^who  then  pre- 
sided on  the  bench  of  the  Eastern  Circuit,  widi  such  distin- 
guished honor  to  himself  and  usefulness  to  his  country,  leaving 
on  record  the  deeply  engraven  impressions  of  a  genius  which 
still  bums  with  a  pure  and  bright  flame,  throwing  far  and  wide 
its  benificent  beams,  to  guide  and  cheer  us — examined  this  doc- 
trine, particularly  in  reference  to  this  description  of  trust  pro* 
perty,  consisting  in  plantation  and  negroes,  and  requiring,  as 
necessary  to  their  utility,  and  even  existence,  supplies  of  uten- 
sils, food,  clothing  and  medical  attendance,  and  came  to  tfad 
conclusion  that,  upon  principle,  as  well  as  the  authority  of  ad- 
judicated cases,  these  Carolina  decisions,  which  he  cites  with 
-s^probation,  are  perfectly  just  and  equitable,  and  in  accordance 
with  sound  policy.     R.  M.  Charlion^s  Rep.  376. 

[2.]  While  the  general  rule,  established  by  these  precedents 
seems  to  be  admitted,  it  is  contended  that  vsuaUy  the  creditor  of  a 
inaAee  has  no  right  to  resort  to  the  trust  estate  for  die  payment 
of  hid  debt,  and  that  a  creditor  thus  dealing  has  no  right  to  look 
to  the  trust  eMate  for  remuneratioci,  unless  the  trustee,  if  Vie  Vi^!». 
jpaid  the  debt  onltof  Hb  own  iimds,  would  be  in  advance  \a  VS[ie 
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trust  estate,  and  wbuld  be  entitled  to  be  re-imbursed  out  of  it 
in  that  event,  it  is  admitted  that  the  creditor  may,  if  the  tnistei 
is  insolvent,  be  allowed  to  take  his  place,  iLnd  be  paid  out  of  th< 
estate  to  the  same  extent ;  that  the  income  of  the  estate  is  th< 
fund  for  current  expenses,  and  that  the  money  in  the  hands  o 
the  trustee  is  that  to  which  the  creditor  must  look  for  payment 
But  before  he  can  make  the  trust  estate  liable,  he  must  show— 

First.  The  necessity  of  the  debt  for  the  trust  estate. 

Secondly.  That  the  trustee  has  no  Amds  of  the  estate  in  hii 
handi^,  or,  as  it  is  otherwise  sometimes  stated,  the  indebtednes 
of.  the  trust  estate  to  the  trustee ;  and, 

Thirdly.  The  trustee's  insolvency.  And,  in  support  of  thii 
.proposition,  we  are  referred  to  Gverry  vs.  CcferSj  1  Bailey's  Eq 
Rep.  159.  ManigauU  vs.  DeaSj  Ibidy  283.  Henshmo  vs.  Freer 
Ibid,  311.  3  Bess.  Eq.  Bep.  417,  418.  2  StrobharPs  Eq.  Aji 
236, 236.    2  McCard^s  Ch.  Rep.  58. 

I  have  endeavored  to  analyze  these  cases  carefully.  Sopie  o 
thei;n  do  not  touch  the  main  question  involved  in  this  discussion 
najnely :  whether  the  income  of  the  trust  estate  may  not  bi 
bound  for  debts  contracted  for  its  benefit  ?  and  none  of  then 
deny  directly  the  affirmative  of  this  proposition. 

But  a  new  principle  is  attempted  to  b^  engrafted  on  this  anaen 
doctrine ;  and  that  is,  that  where  an  executor  or  other  truste 
has  received  funds  of  the  estate  sufficient  to  pay  the  debt,  an( 
has  failed  to  apply  them  to  the  purposes  of  the  trust,  or  is  ii 
d^bt  to  the  estate,  that  the  creditor  cannot  go  upon  the  estab 
for  payment. 

[3.]  But  it  will  be  observed  that  these  were  all  cases  of  ex 
eadorsj  who  are  compelled  to  make  annual  returns,  and  who» 
accounts  are  open  to  public  inspection.  In  this  State,  trustees- 
other  than  executors,  administrators  and  guardians — ^have  no 
been  required  to  make  returns  ot  their  actings  and  doings.  I 
is  impossible,  therefore,  for  creditors,  in  the  exercise  of  any  de 
gree  of  diligence,  to  ascertain  the  condition  of  the  trust  estate 
or  to  knO^  whether  the  disbursements  have  been  made  pro 
dently  or  extravagantly,  or  whether  the  current  escpentes 
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the  current  income  or  not    This  constitutes  a  striking  difference 
between  the  two  classes  of  trustees. 

But  if  this  modem  principle  is  to  be  understood  as  maintain- 
ing that,  where  the  trustee,  in  this  class  of  trusts,  is  in  arrears  to 
the  trust  estate,  the  creditor  who  iias  furnished  articles  for  the 
use  and  benefit  of  the  trust  jestate,  and  which  are  necessaiy  and 
proper  for  it,  is  not  entitled  to  payment,  unless  the  trust  estate  is 
in  debt  to  the  trustee,. so  that  the  creditor  may  be  subrogated  to 
his  rights — equity  making  that  party  responsible,  at  once,  on  whom 
the  burden  must  ultimately  fall,  we  are  compelled  to  withhold 
fix)m  it  our  assent.  We  cannot  subscribe  to  the  proposition, 
that  the  equity  of  the  creditor  depends  upon  the  &ct  of  whether 
or  not  the  trustee  be  in  advance  or  in  default  to  the  trust  estate. 
R  rests,  we  suppose,  upon  an  entirely  different  principle.  Hu- 
manity to  trust  estates — ^the  necessity  of  the  case — forbid,  in  our 
judgment,  the  establishment  of  such  a  principle. 

The  trustee  maybe  delinquent  for  thousands  for  .past  mis- 
management ;  that,  however,  cannot  deprive  the  trust  estate  of 
things  necessaiy  and  proper  for  present  subsistence.  And  sup* 
pose  my  agent  has  received  and  squandered  my  effects,  are 
third  persons  to  suffer  on  that  account  ?^  It  may  constitute  a  veiy 
good  reason  why  he  should  be  removed,  and  a  more  faithful 
steward  substituted  in  his  place,  but  it  cannot  justify  the  with- 
holding payment  from  the  creditor  who  has  fed  and  clothed  me, 
and  administered  to  my  wants.  It  is  a  sufficient  safeguard,  that 
the  income  only  of  the  trust  estate  can  be  charged,  and  thal^ 
too,  for  things  necessary  and  proper.  Here  the  excess  only  of 
the  income,  after  the  purposes  of  tl^e  trust  have  been  fulfilled,  is 
sought  to  be  subjected.  A  decree  more  kind  and  considerate, 
for  the  protection  of  the  trust  estate,  could  not  have  been  ren-» 
dered.  With  such  a  check  as  this,  there  are  few  who  would  be 
willing  to  extend  credit  to  trust  estates.  The  careful  and  pru- 
dent man  of  business  would  be  reluctant  to  run  such  a  risk — 
much  less  involve  himself  in  the  onerous  and  ungracious  task  of 
sifUng  thorou^ily  the  state  of  the  accounts  between  the  trustee 
and  cutm  fm  trust  before  he  can  venture  to  give  credit  All 
dot  ^pmM  Iw  troaUesome  enough  where  umual  tc^ain&  «i% 
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made.    In  the  absence  of  such  means  of  information,  I  ai 
loss  to  conjecture  how  such  an  examination  could  be  posal 

[4.]  But  if  I  do  not  misapprehend  the  argument^  it  go< 
ther  still,  and  maintains  that  the  trustee  should  pay  as  he 
This  position  we  believe  to  be  wholly  untenable.  It  is  con 
that  the  creditor  must  look  to  the  income,  and  that  the  iz 
cannot  be  anticipated  so  as  ultimately  to  encroach  upon  th 
ital.  But  we  cannot  admit  that  the  creditor  is  restricte 
payment,  to  the  income  of  the  year  during  which  the  sp 
were  furnished.  Flood  and  drou^t— excess  of  raift  or 
of  it — and  a  thousand  casualties  might  occur  to  reduce*  t 
come  of  any  given  year  far  below  their  most  moderate  ex: 
tions.  In  such  a  case,  must  the  estate  suffer,  or  the  credi 
compelled  to  lose  his  money  ?  And  suppose  that,  undc 
such  circukDstances,  the  trustee,,  instead  of  economizing,  .e 
waste  the  income  l^y  lavishing  it  t)n  luxuries  or  superfluit 
the  merchant,  mechanic  and  physician  to  go  unpaid,  whc 
contributed  their  goods,  or  work  and  labor,  or  skill^  to  si 
and  sustain  the  cestui  que  trust  and  trust  property? 

It  is  argued  that  the  consequences  would  be  monstrous, 
{lusband  were  to  be  permitted  to  charge,  by  his  contrad 
separate  estate  of  the  wife. 

[5.]  A  husband,  if  he  is  able,  is  bound  to  maintam  hit 
and  children,  notwithstanding  they  may  have  separate  pro] 
here  he  lacks  the  ability.  Had  Wylly  lived,  at  the  tim 
debt  was  contracted,- apart  from  his  wife,  or  had  the  trustc 
ceived  notice  from  the  wife,  interdicting  any  application  I 
Husband  of  the  trust  funds,  or  had  the  trustees  given  to  tb 
estate  their  personal-  supervision,  or  employed  any  other 
than  the  husband  as  manager,  the  case  would  have  been  difl 
Jlston  vs.  Jbtouj  1  Ves.  267.  Riders  vs.  Lewisy  1  ^^tkyns^ 
Tknq^  vs.  HarmaUj  3M.  8f  K.  516.  10  Law  Jour.  Jf.  £  i 
116. 

What  is  there  in  this  deed  to  prevent  Mrs.  Wylly  fionrd 
ing  as  she  pleased  of  the  income  arising  fioxn  this  propet^ 
.l^hich  was  for  her  sole  and  separate  use  dorixig  ^er  Ufis,?-  ^ 
&18.    14  Fe9.652.    U,iasij^ of  miSb^ 
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preferred  to  employ  it  in  a  more  expensive  way  of  living,  is  there 
any  law  or  authority  to  forbid  it  ?  And  would  it  not  be  presumed,, 
tven  if  the  fact  had  not  been .  found,  ttiat  these  disbursements* 
made  by  the  husband  were  by  the  direction  and  consent  of  the 
wife.  2  P.  Wms.  82.  4  £ro.  C.  C.  326.  8  Blighy  JV.  P.  224, 
446.     S.  C.  4.  Sim.  588.     2  CL  fy  Fin.  665. 

[6.]  But  I  will  not  stop  to  consider  the  status  of  a  Jeme  covert  A 
in  respect  to  her  separate  estate.  Whatever  may  have  been  the* 
Gommon  Law  rule  upon  this  subject,  it  is  now  setded,  so  far  h» 
authority  can  setde  any  point,  that,  wilh  respect  to  her  separate 
propert^V  a  married  woman  is  to  be  regarded,,  in  Equity,  as.  a 
/hne  sole.  And,  m  many  of  the  cases,  the  Couits  have  gone  to> 
the  extent  of  holding  that^  notwithstanding  any  particular  mode  of 
disposition  be  ^eciiically  pointed  out  in  the  instrument,  yet  it 
4oes  not  preclude  her  from  adopting  any  other  mode,  unless 
Ihere  are  negative  words  restraining  her  power  to  the  veiy  mode 
diesignated.  4  Barbour ^  553.  17  Johns.  548.  22  Wend.  528. 
2  Story's  Eq.  Jur.  §§1397  to  1401.  1  Craig  4"  Phil.  48.  7 
Pkige,  14.     Uridy  112.     10  Paige^  346.     11  Paige,  475. 

This  Coiut  has  not  felt  at  liberty  to  depart  from  the  doctrme 
Bdd  by  Chanceller  Kent^  in  the  case*  of  the  Metho.  Epi$.  Church 
«f»  Jaques,  (3  Johns.  Ch.  Rep.  77,)  namely :  that  a  ^bne  cova^^ witb 
lespect  to  her  separate  property,  is  to  be  considered  as  a  Jeme 
sok  to  the  extent  only  of  the  power  given  to  her  by  the  deed  of 
settlement ;  her  power  of  disposition  bemgnot  absolute,  hut  sub 
modoy  to  be  exercised  according  to  the  mode  prescribed  in  the 
deed  or  will  under  which  she  becomes  entided  to  the  proper^. 

[7.]  By  the  Common  Law  and  by  the  Bible,  which  is  the 
foundation  pf  the  Common  Law,  the  union  of  man  and  wife 
was  a  junction  of  persons  and  fortunes — ^^  na  more  twain,  but 
•ne  flesh."  But  this  link  which  bound  them  in  one. bond,  for 
better  and  for  worse,  has  been  broken,  and,  in  the  progress  of  civ- 
ilizalion,  a  new  principle  has  been  introduced  from  the  Roman 
Law,  viewing  husband  and  wife  as  distinct  persons,  with  distinct , 
pnnKtftjf  and  distinct  powers  over  it  Time  will  test  the  propriety 
cC  ^  moqfition.  3  Dess.  417. 
-  ^G9w?iM^'P*^  ^  xemarking  that  it  ^  liotpr^Jb^^^^ 
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Wylly  acted  in  this  case  in  the  character  of  husband  merely^but 
in  the  capacity  of  agent  for  the  trustees.  By  the  deed,  they 
were  autiiorized  to  appoint  some  fit  and  proper  person  to  manage 
the  property  and  make  it  productive  for  the  objects  of  the  trust 
Could  any  one  more  suitable  have  been  selected  than  the  hus- 
A.  band  and  father  of  tlie  cestui  que  trusts  ?  We  have  endeavored 
^*  to  show,  upon  general  principles  of  equity,  that  even  if  Wylly 
had  mismanaged  the  estate,  the  defendants  in  error  are  not  re- 
sponsible for  it ;  and  that  if  loss  must  ensue  to  one  of  the  par 
ties,  that  they  should  not  suffer  for  having  given  credit  to  thi$ 
authorized  agent.  But  the  record  really  discloses  no  misman- 
agement, at  least  no  waste  of  the  income  by  Wylly.  His  in- 
solvency does  not  prove  it,  neither  does  the  fact  that  there  are 
outstanding  debts  unpaid  and  menacing  the  trust  estate.  All 
this  may  have  been  the  result  of  misfortune,  or  of  circumstances 
beyond  his  control. 

[9.]  That  these  creditors  had  a  right  to  trade  and  treat  with  Wylly 
as  agent,  we  think  abundantly  shown  by  the  testimony.  True,  the 
trustees  may  not  have  intended  to  depute  to  him  express  authorify; 
but  the  question  is  not  what  power  they  designed  to  give,  but 
what  power  third  persons  who  dealt  with  him  had  a  right  to  in- 
fer he  possessed?  Strangers  can  only  look  to  the  ads  of  the 
parties,  and  not  to  any  private  understanding  that  may  exist  be- 
tween them ;  and  if  a  person  permit  another  to  assume  the  iqp- 
parent  right  of  disposing  of  property  in  the  ordinaiy  course  of 
business,  it  must  be  presumed  that  the  apparent  authority  is  the 
real  authority.  ^  When  the  principal  has  been  informed  of  what 
has  been  done,  he  must  dissent  and  give  notice  of  it  within  a  rea- 
sonable time,  and  if  he  does  not,  his  assent  and  ratification  will 
be  presumed.")  Durdoffs  Paleyj  172,  note.  2  KenPs  Qmm^  616. 
ILw.Pr.and  Jig.  396.    Benedict  vs.  Smithy  10  Po^e,  127. 

Could  the  authority,  assumed  and  exercised  for  fifteen  yeut 
over  this  trust  estate  by  Wylly,  have  escaped  the  notice  of  tte 
trustees,  residing  as  they  did  in  the  same  County  ?  Yet  tfacj 
never,  during  aU  that  time,  complained  or  repudiated  hu  mcta. 
Third  persons  had, a  right  to  infer  that  they  Bsumtri  to^  aiici 
would  retii^  his  purchases  for  the  trust  estate. 
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2.  This  brings  us  to  the  consideration  of  the  second  question 
presctnted  for  the  decision  of  the  Court.  If  the  complainants  in 
the  biU  had  a  right  to  proceed  against  the  trust  estate^  hare  their 
rights  been  lost  by  any  acts  of  commission  or  omisaion  op  their 
part?  It  is  argued,  on  the  other  side,  that  they  have  been  lost, 
both  by  acts  of  commission  and  omission — 

lati  By  having  given  credit  to  Alexander  W.  Wylly,  and  then 
taking  his  note  for  the  account. 

2d.  They  are  barred  by  the  Statute  of  Limitations. 

We  vdll  examine  each  of  these  two  grounds  of  ddbnce, 

[10.]  1st  Did  the  fact  that  the  goods  were  charged  to  Wylly, 
and  his  note  taken  for  the  same,  discharge  the  trust  estate  from 
allUability? 

If  an  agent  buy  in  his  own  name,  without  disclosing  his  prin- 
cipal, and  the  seller  subsequently  discover  that  the  purchase  was, 
in  fact,  made  for  another,  he  may,  at  his  choice,  look  for  pay- 
ment either  to. the  agent  or  the  principal — and  that  too,  notwith^ 
standing  the  tide  has  been  made  to  the  agent,  knd  he  debited 
with  the  account — to  the  agent  upon  his  personal  contract — to 
the  principal  upon  the  contract  of  his  agent.  On  the  other  hand, 
if,  at  the  time  of  the  sale,  the  seller  knows  not  only  the  person, 
who  is  nominally  dealing  with  him,  is  not  principal,  but  agent, 
and  also  knows  who  the  principal  really  is,  and  notwithstanding 
an  the  knowledge,  chooses  to  make  the  agent  his  debtor— deal- 
ing with  him  and  him  alone-^the  seller  must  be  taken  to  have 
abandoned  his  recourse  against  the  principal,  and  cannot  after- 
wards, upon  the  failure  of  the  agent,  turn  round  and  charge  the 
principal,  having  once  made  his  election  at  the  time  when  he  had 
the  power  of  choosing  between  the  one  and  the  other«  JVebon 
nr.  Powellj  3  DougL  410,  and  note  by  Mr.  Boscoej  the  edUor^  Mi. 
JUimn  nt.  Sandaxquiy  4  Tauni.  674.  Patterson  vs.  Sandaxqui^ 
16  EatL  62/  Thomson  vs.  Ikcotnport^  9  B.  Ir  C.  78.  Freeman 
9ti  if^drnm,  4  Wash.  C.  C.  Rip.  567. 

An  dection  deliberately  made,  with  knowledge  of  facts  and 
abaenoe.of  -ftaud, is  conclusive;  and  the  parfy  who  has  once 
efectedj  ean  elain^  no  right  to  make  a  second  choice,  and  there 
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is  ho  difference  in  this  respect  between  the  rules  pursued  by 
Courts  of  Law  and  Equity.     Dvnlap^s  Pdeyj  249,  note. 

Does  the  evidence  in  this  case  establish  such  an  election  oi 
the  part  of  the  creditor  to  look  alone  to  Alexander  W.  Wylly  for 
payment,  as  to  preclude  him  from  going  against  the  trust  estate? 
We  have  seen  that  the  bare  circumstance  of  having  charged  Ae 
goods  to  him  on  his  books,  does  not  constitute  such  an  election ; 
neither  does  the  taking  of  the  note  in  liquidation  of  the  account 

[11.]  One  simple  contract  does  not  merge  or  extinguish  an- 
other. 1 1  Mass.  Rq).  359,  361 .  A  check  at  two  months,  given 
for  goods  sold,  was  held  to  be  no  payment — ^it  never  having 
been  accepted.  1  Esp.  Rep.  5.  2  Bos.  fy  Pull.  518,  524.  A 
promissory  note  no  bar  to  an  action  upon  a  simple  contract  1 
Burr.  9.  1  Bla.  Rep.  65.  Unless  the  defendant  agreed  to  take 
the  note  in  payment  and  run  the  risk,  it  is  no  payment  7  T. 
Bep.  64, 66.  Ch.  Justice  Marshall^  in  Shehe  vs.  MandeuUley  said, 
it  is  not  denied  that  a  note,  without  a  special  contract,  would  wA^ 
of  itself,  discharge  the  original  cause  of  action — it  is  otherwise 
by  the  agreement  of  the  parties.     6  Cranchy  253,  264. 

[12.]  Indeed,  the  general  rule  is  now  well  settled,  that  a  note, 

I  bill,  acceptance  or  promissory  note,  either  of  the  debtor  or  of  a 

^  third  person,  is  no  payment  or  extinguishment  of  the  original  de- 

^mand,  unless  it  is  expresslv  agreed  to  receive  it  as  payment 

Porter  vs.  TclcotL,  1   Cowen^  359,  383.    Haarris  vs.  Johndonj  3 

Cranchy  318.     Tobey  vs.  Barbery  5  Johns.  Rip.  68.     Schemer^ 

horn  vs.  LomeSy  7  Johns.  Rep.  311.    Johnson  vs.  Weedy  9  Johns. 

Rep.  309.    Muldm  vs.  WhiUocky  1  Cbtoen,  290.    Porter  vsl  Tair 

€oUy  Ibid.  359.     Whitbeck  vs.  Van  MsSy  11  Johns.  Rep.  409. 

Carlies  vs.  Cumminsy  6  Qnveny  181.     Van  Osirand  vs.  Rtei^  1 

Wend.  4:24:.     Watrousy  ear'r,  vs.  McLareUy  19  W^.  567.    JEtrom 

vs.  Jacksony  1   Wash.  C.  C  Rep.  516.    Parker  vs.  The  tJUbd 

SiakSy  Peters'  C.  C.  Rep.  462.     The  United  Slates  vs.  Lj/ma^  I 

Masany  482.    Hays  vs.  SUmCy  7  BUy  128.    Hughs  vs.  Wheebr^ 

8  Coweny  77.    Frislne  vs.  Larnea,  21  Wend.  450.     Cole  vs.  Sad> 

eUylBUybie.    Jafnesvs.  WilliamSylZ  Mees. tf  Wd$.  9SS. 

[13.]  The  circumstance,  that  jkhe  note  or  bill  was  ^ven  byj&e 
3gent  of  the  principal  debtor,  caxoiotN^irf  the  q^eslioii.    1  JLm. 
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/v.  and  Jig.  207.  Dunl^9  Foley,  2^7 y  note  3.  If  the  yendor, 
en  a  sale  made  to  an  agent,  take  the  promissory  note  of  the 
agent  for  the  amount  of  the  purchase,  on  failure  of  payment  by 
the  agent,  the  prindpal  would  be  equally  liable  to  an  action  by 
the  vendbi,  founded  upon  the  original  consideration,  as  if  the 
note  lia3  been  given  by  the  principal  hlmselfy  Ibid. 

[14.]  If  neither  the  written  promise  of  the  debtor  nor  the 
piomteory  note  of  a  third  person  be  deemed  payment,  so  astfU. 
extiguish  the  <lebt,  and  confine  the  creditor  to  his  remedy  under, 
tke  written  instrument,  unless  accepted  as  such  at  the  time  of  the 
sale— a  Jbrfhri — the  note  of  the  agent  can  have  no  higher  effi-. 
ca^y  to  discharge  the  principal,  than  if  made  by  the  principal 
lamseiL^Rid'    See,  also,,  authorities  >  cited  on  the  main  propo* 
a^^Au  fin  the  absence  of  all  proof,  then,  as  to  whether  or  not 
the  complainants  intended  to  exonerate  the  defendants, -the  prc^ 
sumption  would  be  that  they  did  not.y  To  screen  the  trust  es-  ) 
tate,  it  should  bave  been  shown  that  Wylly's  note  was  taken  as  ^ 
payment,  and  that  the  creditor  agreed  to  run  the  risk  of  its  col^  . 
lection. 

But  so  far  from  having  elected  to  look  alone  to  the  ageh^ 
there  is  some  evidence  directly  the  other  way.  I  do  not  refer  to 
the  notorious  insolvency  of  Wylly,  but  to  the  promise  which  he 
made,  that  he  would  pay  for  the  articles  bought  out  of  the  crops 
made  by  the  trust  property.  The  credit  was  given  to  Wylly,  it 
would  seem,  on  the  pledge  and  faith  of  the  trust  estate.  But 
the  election  of  the  agent  must  be  to  the  exclusion  of  the  prin* 
eipaly  or  the  doctrine,  on  which  this  portion  of  the  argument  rests, 
do68  not  apply.  The  creditor,  as  he  should  have  done — ^I  do  not 
say  he  was  bound  to  do  it — has  looked,  in  the  fii^t  instance,  to 
WyBfy  and,  having  prosecuted  him  to  insolvency,  he  now  comes 
iilto-  Byiiy  and  seeks  to  make  the  principal  liable  to  tbe  extent 
ctf  subjecting  the  surplus  income,  after  defraying  the  ne- 
expenses  of  die  family,  to  the  payment  of  his  debti 
ii^Mt  this  reasonable  ?  Is  it  not  right  ?  If  the  debt  be  honest, 
and  4ke  debtor  able,  of  his  abuhdance,  and  without  defeating  the 
idterior  olljects  of  the  trust,  to  pay,  should  Chanoery  not  com- 
p^  %.>  Sai^Msetbe  income  of  past  years  waa  Nvafited^ Vs'^iic«l 
▼OL  nr  3J 
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any  answer  why  the  income  of  future  years  should  not  be  thus 
appfied  ?  rWhere  one  of  two  innocent  persons  must  suffer  by 
the  misconduct  of  a  third,  that  party  should  suffer,  who,  by  his 
own  acts  and  conduct,  has  enabled  such  third  piersdn,  by  giving 
him  credit,  to  perpetrate  a  fraud  or  practise  an  imposition*^  upon 
the  otlier  party.  I  And  although  the  principal  puts  funds  in  the 
hands  of  his  agent,  yet,  if  he  pay  not  the  creditor,  the  principal 
^(ist  stand  liable.  This  is  the  highest  equity — the  highest  mo^ 
rality.  Speeringvs.  Degrav€j  2  Verru  643.  Rymar  vs.  &Der' 
firopp^  1  Campb.  109. 

[15.]  2d.!  The  last  ground  taken  by  counsel  is,  that  the.  claim 
is  barred  by  the  Statute  of  Limitations. 

.  [The  claims  which  are  barred  in  Equity,  are  qiJy  such  ^  the 
party  coming  into  a  Court  of  Equity  had. also  a  right  at  Common 
La^^^he  Statute  never  applies  tp  a  purely  equitable .  claim 
where  there  is  no  remedy  at  Common  LagJ^  In  such  cases  the 
Courts  will  not  allow  the  Statute  to  be  avojjjed  by  a  change  of 
the  forum.  A  claim,  for  instance,  against  the  toist  ^tate  of  a 
married  woman,  being  purely  equitable,  is'  never  barred  by  the 
Statute.  2  Dan.  Ch.  Pr.  732.  2  P.  Wms.  144.  7  Johns.  Ch. 
Rep.  116. 

In  Bond  vs.  Hopkinsy  (1  Sch.  fy  Lef.  428,)  Lord  Redesdak  said, 
*'  The  Statute  of  Limitations  does  not  apply,  in  terms,  to  pro- 
ceedings in  Courts  of  Equity.  .  It  applies  to  particular  actions  at 
Common  Law,  and  limits  the  time  within  which  they  shall  be 
brought,  according  to  the  nature  of  these  actions;  but  it  does 
not  say  there  shall  be  no  recovery  in  any  other  mode  of  proceed- 
u^g.  Nothing  is  better  established  in  Courts  of  Ekjuity,  than 
that  where  a  title  exists  in  conscience,  though  there  be  none  ^rt 
Law,  relief  should,  though  in  a  different  mode,  be  given  in  £qui-> 
ty.  But  it  is  said  that  the  bar,  arising  from  lapse  of  time,  ou^t 
not  to  be  removed.  Why  not  as  well  as  a  satisfied  term,  if  used 
against  conscience?  But  it  is  contended  that  the  bar,  arising 
from  the  Statute  pf  Limitations,  ought  not  tpbe  removed,  be- 
cftuse  the  enactment  of  the  Statute  is  positive.  The  answer  is, 
the  positive  enactment  has  nothing  to  do  with  the  case.  The 
question  is,  not  whether  it  shall  operate  in  acase^  provided  for 
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b]r  the  positive  enactment  of  the  Statute,  but  whether  it  shall 
operate  in  a  case  hot  provided  for  by  the  words  of  the  Act,  and 
to  which  the  Act  can  only  apply,  so  far  as  it  governs  decisions 
in  theCourts  of  ^Equity — ^that  is,  whether  it  shall  prevent  a  Court 
of  Equity  from  doing '  justice,  jiccordihe  to  good  conscience, - 
Inhere  the  equitable  title  is  not  barred  by  the  lapse  of  time,  al- 
though the  legal  title  is  so  barred."  *    . 

In  regard  to  equitable  titles,  Courts  of  Equity  are  to  be  con- 
sidered as  affected  only  by  analogy  to  the  Statute  of  Limitations. 
If  the  piEirty  be  guilty  of  such  Ig^hes  in  pursuing  his  equitable 
title  as  would  bar,  him — ^if  his  title  was  solely  at  Law — ^he  shall  be 
barred  in  Equity';  but  that  is  all  ihe  operation  it  has  or  ought  to 
have  in  proceedings  in  Elquity.  Per  Dunkinj  Chancellory  in  Smith 
vs.  Smiihj  1  McMullan's  Eq.  Rep:  126. 

Now,  the  statutory  bar  in  ^his  case  had  not  attached  at  law,  as 
between  the  original  parties.  Wylly  gave  his  note  in  settlement 
of  the  store  account  in  January,  1841.  The  judgment  wa^  ob- 
tained against  him  in  December,  1842.  A  partial  payjnent  was 
made  by  the  defendant  i^  1844,  and  a- return  of  ^^  no  property*^ 
was  indorsed  on  the  execution  in  1848,  within  less  than  seven 
years  of  the  date  of  the  judgment.  The  Statute  of  Limitations 
being  admitted  in  a  Court  of  Equity,  by  analogy  only,  and  the 
Common  Law  right  against  Wylly  never  having  been  lost  from 
the  creation  of  the  debt  to  the  filing  of  the  biJJ,  and  Wylly  be- 
ing the  agent  only  of  the  trustees  and  cestui  que  trusts^  would  it 
not  be  singular  to  hold,  that  the  creditor  had  lost  his  equitable, 
rights  against  the  trust  estate  ?  But,  to  our  minds,  the  most 
satisfactory  answer  to  be  made  to  the  Statute  of  Limitations  is, 
that  it^  never  commenced  running  against  the  equitable  claim, 
which  the  complainants  in  the  Court  below  had  against  this  trust 
estate,  until  their  legal  remedy  against  Alexander  W.  Wylly  had 
been  exhausted,  and  had  proved  ineffectual' for  the  recovery  of 
fiieir  debt 

Hic  course  pursued  in  this  case,  was  that  which  was  followed 
iifall  the  precedents  which  have  been  cited.  It  is  the  mosC  advan- 
tageous, and  just  to  tiie  trust  estate.  The  process  of  law  has 
been  ^dminlted  to  obtain  redress  of  the  parties  pnmaxii'y  YueiyA.^' 
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and  we  are  inclined  to  think  that,  ordinarily.,  a  Court  of  Equity 
should  not  take  cognizance  of  a  cause  of  this  sort,  until  the 
right  of  the  creditor,  and  the  insolvency  of  the  debtor,  have* 
been  first  ascertained  in  this  'way.  Certainly,,  in  all  ca^s,  it  \s 
the  most  satisfactory  mode^and  in  some,  perhaps,  the  only  way 
in  which  these  facts  coiild  be  fully  established.     1  Bailey^  311*' 

At  any  rate,  equity  will  acquit  this  creditor  of  being  guilty  of 
such  laches  z&  will  deprive  him  of  the  relief  ^hich  he  «eeks. 

We  are  accordingly  of  the  opinion,  thnt  the  merits  of  this  case, 
Upon  the  law,  are  with  the  defendants  in  error.  I  cannot  dis- 
miss it,  however,  without  acknowledging  my  indebtedness  tQall 
the  counsel  concerned,  for  the  masterly  maimer  in  which  it  ha& 
been  argued,- and  my  particular  obligations  to  my  brother  Wardj 
for  his  model  briefs  which  has  been  of  essential,  service  to  me 
in  preparing  this  opinion  for  publication,  after  an  interval  of  more 
than  two  months  since  its  delivery. 


No.  47. — Chakles  F.  Preston,  plaintiff  in  error,  vs.  Wuxiah  H* 

Clark,  defendant  in  error. 

[1.]  Wlien  a  judgment  has  been  x^ndered  bj  a  Conrt  having  juriidkiiim  of  tile 
subject  matter^  and  the  party  against  whom  it  was  rendered,  such  jndgment 
ife  not  void,  althoagh  the  Court  rendering  it  may  have  erred  as  to  the  law, 
there  being  no  appeal  therefrom  on  account  of  such  error  in  law,  or  other 
irregularity  in  obtaining  such  judgment. 

Assumpsit,  &c.  in  Chatham  Sup^or  Court.  Tried  before 
Judge  IL  R.  Jackson,  May  Term,  1850. 

This  wa3  a  suit  by  W.  H.  Clark  against  C.  F.  Preston  upoa  a 
promissory  note  for  $363  80  To  this  suit,  Preston  pleaded^  a- 
total  failure  of  consideration  in  this — ^that  the  iiote  vras  given  in 
Acwader^tjp^  of  the  tran^r  of  s^  judgnjii^  in  C9mS^  hfyosx 
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Court,  against  one  James  W.  Preston,  which  was  alleged  to  be 
void. 

It  appeared  on  the  'trial,  that  the  judgment  transferred  was*  • 
lehdered  in  a  suit  brought  by  Clark  against  John  H.  DUworth^ 
as  dtawer,  ahd  James  W.  Preston^  as  acceptor  of  a  bill  of  ex- 
change, to  which  suit  each  entei^ed  pleas ;  that  a  verdict  wa9 
found  agiunst  James  W.  Preston,  and  a  discontinXiance  entered, 
as  to  John  H.  Dilworth,  on  this  verdict.  Judgment  wps  entered 
against  Preston. 

The  defendant. below  proposed  to  proves  that  on  a  motion  to» 
distribute  the  proceeds  of  the  sale  of  the  property  of  James  Wr 
Preston,,  in  Chatham  Superior  Court,  the  said  judgment,  after  ar*^ 
gument  heard,  was,  by  the  presiding  Judge',  declared  void,  and 
aot  entitled  to  any^paiticipation  in  the  fund — ^the  present  plaintiff^ 
W.  IL  Clark,  not  having  been  a  party  to  that  motion. 

The  evidence  was  excluded  1^  the  Court,  and  this  decision 
was  excepted  to  by  defendant 

Tlie  Court  charged  the  Jury,,  that  if  the  judgment  was  "void,, 
it  woaU  notfostain  the  plea^  of  Mai  failure  of  consideration — ^the 
original  cause  of  action  passing  under  the  assignment-*— and  that 
tbe  judgment  was  not  voidy  but  valid. 

To  this  dedsion  and  charge,^  defendant  below  excepted.  Oth-^ 
er  exceptions  were  filed,  but  were  not  considered  or  decided  bjr 
the  Supreme  Court 

Bastow  and  Wqxiams,  for  plaintiff  in  error. 

Habden  and  Lawton,  for  defendant 

By  the  Court — ^Wabner,  J.  delivering  the  opinion. 

[1 .]  The  maki  question  in  this  cause  is,  .whether  the  judgment 
lendeied  against  Jaittes  W.  Preston,  in  Camden  Inferior  Courts 
was  a  valid  or  a  void  judgment  at  the  time  the  note  sued  on  was 
executed.  If  it  was  a  fxnd  judgment,  then  there  was  a  total 
&ilure  of  the  consideration  for  which  the  note  was  given ;  but  if 
it  was  a  vaUd  fobsistiBg  judgmsnt  against  James NN.'Pt^a^oti^ 
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then- the  consideration  for  which  the  note  was  given  lias  not 
failed. 

The  original  suit  was  instituted  by  Clark  against  John  H.  Dil- 
worth,  as  the  drawer  of  a  bill  of  exchange,  and  James  W.  Pres- 
ton, as  the  acceptor,  according  to  the  provisions  of  the  Act  of 
1826.^  On  the  trial  of  the  cause,  there  was  a  discontimiancej  as 
to  Dilworth,  by  the  j^laintifF,  and  a  verdict  was  found  against 
Preston,  on  which  judgment  was  entered.  The  argument  for 
the  plaintiff  in.  error  is,  that  the  discontinuance  of  the  suit,  as  to 
Dilworth,  was  also  a  discontimiance  as  to  Preston-rr-they  being 
sued  jointly  under  the  Statute ;  that  the  entering  up  of  the  judg- 
ment oti  the  verdict  found  against  J.  W.  Preston  alone,  necessa- 
rily makes  the  judgment  voidy  and  many  authorities  have  been 
cited  to  show  that  the  judgment  was  irregiUarly  rendered  by  the 
Court.  Whether  we  should  have  felt  it  to  have  been  our  duty  to 
have  reversed  that  judgment  for  irregtdarityj  had  it  been  b^ore 
us  on  a  writ  of  error,  is  not  now  the  question — ^that  judgment 
was  rendered  by  a  Court  of  competent  jurisdiction,  having  juris- 
diction of  the  part}'  and  the  subjept  matter  of  the  suit  bi  Bott' 
wick  vs.  Perkins,  Hopkins  8f  White,  this  Court  held,  that  where 
the  Court,  in  which  the  judgment  is  rendered,  has  no  jurisdiction 
either  of  the  person  or  the  subject,  matter  of  the  suit,  then  the 
whole  proceeding  is  void  and  a  nuUity ;  but  where  the  Court  has 
jurisdiction,  both  of  the  person  and  the  subject  matter  of  the  suit, 
although  it  may  err  in  its  opinion  of  the  law,  yet,  such  judgment 
is  conclusive  upon  the  parties  to  it  when  there  is  no  appeal.  4 
Georgia  Rep,  49. 

The  Inferior  Court  of  Camden  County  had  jurisdiction  of  the 
subject  matter  of  the  suit,  and  also  had  jurisdiction  of  the  person 
of  James  W.  Preston,  and  notwithstanding  that  Court  maj  have 
erred  in  its  judgment  as  to  the  law  in  rendering  a  judgment 
against  him,  after  a  discontinuance  by  the  plaintiff,  as  to  Dil- 
worth^ still  there  was  no  s^peal  from  that  judgment,  and  it  most 
be  declared  a  valid  judgment  against  James  W.  Preston,  and, 
therefore,  the  consideration  for  which  the  note  was  given  has  not 
&iled. 

Let  the  judgment  of  the  Court  below  be  aflhmed. 
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I^o.  48. — BiGGERS  MoBLEY  et  al.  plaintiffs  in  error,  vs.  Jesse  Mob- 
lev,  administrator,  &c.  defendant  in  error. 

[1.]  The  judgment  of  thin  Court  in  Carfrr  r*.  An'hrgon,  (4  Gro.  A».  .'jM.)  re- 
viewed. 

[2.]  A  jiulcniobt  rrndored  by  a  Court  having  iin  jurimlirtion  ovfr  tho  person 
and  Mibji'ct  umtttT,  in  u  nicn-  uuiliiy,  ;mel  nu'y  Ur  sh  brld  in  cvi-ry  Conrl 
when  it  beconien  nisiTrrial  to  thn  intrrofit  of  [lurtieH  ti)  coiiNid<T  it. 

[1]  Tbf  judjrnifiitof  II  C<»nrl  having  juriedittion  nmy  bpi«<  tjibide  by  ndtTree 
in  Ch;iTicfrv  f(»rfnind  oriu-cidi-iit,  or  ihe  net  of  the  advi  i>r  jiarly,  nnmixed 
with  nejfligi'Mce  or  fault  in  fli*'  complainant. 

[4.]  Tbejiidgment  of  a  Court  or,com|M*teiit  jnrisidit-tioii  rannnt  be  attacked 
colhitcrally  in  any  other  Court  fur  irre^ularify,  and.  in  all  CourtH,  is  to  be 
taken  and  held  us  a  valid  jnd;:iueiit,  until  it  is  reversed  or  vacated. 

[5.]  Thejndgineut  of  a  Court  of  eonipetent  juVisdidion  may  be  set  aside,  by 
the  Court  which  rendered  it,  for  fraud  and  irreiridarilv. 

[6.]  Upon  a  proceeding  instifuted  brfiire  the  Court  of  Ordinary,  to  reverse  a 
judgment  diacharging  an  adminislrator,  it  iit  coinp<-ttiit  to  prove  a  fraud 
upon  the  Court  of  Ordimiry  in  procuring  the  judgment  of  dischargr.  by 
proof  uf  representations,  upon  which  the  Court  acted,  by  the  administrator, 
that  he  had  fully  and  faithfully  settled  the  entate  and  executed  his  tnut| 
and  by  proof  of  acts,  on  hi^part,  which  fid^ify  those  representations. 

Appeal  from  Court  of  Ordinary.  Tried  before  Judge  Han- 
sell,  June  Term  of  Appling  Superior  Court,  1850. 

Jesse  Mobley,  the  administrator  of  the  estate  of  the  father  of 
plaintiffs  in  error,  obtained  from  the  Court  of  Osdinary  of  Appling 
County,  the  foUoi^ing  order : 

^^Marth  TV.  1846.  It  is  ordered  by  the  Court,  that  Jesse 
Mobley  have  leave  for  letters  of  dismission*  from  administration 
on  the  estate  of  Bird  Mobley,  late  of  said  County,  deceased.  The 
Court  now  adjourned  till  Court  in  course.     2  March,  184&'*. 

The  plaintifis  in  error  moved,  in  the  Court  of  Ordinary,  to  set 
aside  this  order  and  judgment,  on  the  ground  that  they  were  in- 
&nts  at  the  time  the  order  was  granted,  and  that  the  same  was 
obtained  fraudulently  by  the  administrator,  in  falsely  represent- 
ing to  the  Court  that  he  had  faithfully  and  fully  administered  the 
estate,  when,  in  truth,  he  had  colluded  with  one  Oscar  Eding- 
field,  who  brought  an  action  against  the  administrator)  fot  ^  i?ini- 
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ly  of  negroes;  that  the  administrator,  instead .  of  defending  the 
suit,  refused  to  introduce  testimony,  but  fraudulently  consented 
to  a  verdict,  and  refused  to  ejiter  an  appeal,  by  which  the  estate 
ivas  damaged  to  the  amount  of  $1>500 ;  and  that  the  administra- 
tor had  wasted  the  estate,  and  been  guilty  of  other  fraudulent 
conduct,  of  aU  which  they  had  no  notice  at  the  time  of  the  order 
of  dismission. 

.  The  motion  was  granted  in  the  Court  of  Ordinaiy^  and  Jesse 
Mobley  appealed  to  the  Superior  Court. 

Upon  the  trial,  the  plaintiffs  in  error  proposed  to  prove  that 
Jesse  Mobley  had  fraudulently'  given  up  said  slaves  to  said 
Edingfieldy  and  had  otherwise  converted  the  estate  to  his  use^ 
and  that  he  had  imposed  upon  the  Court,  in  obtaining  said 
letters  of  dismission,  by  falsely  representing  that  he  had  ftiAfiil- 
ly  discharged  the  trust. 

To  aU  of  which  the  administrator,  by  counsel,  objected  on  the 
ground  that  nothing  but  actual  Jraud  could  be  given  in  evidence, 
and  ^  that  fraudulent  acts,  however  flagrant,  could  not  be  given 
IB  evidence"  to  set  aside  the  judgment  of  dismissal,  although 
tke  plaintiffs  were  mii\prs,  and  without  guardians. 

The  Court  sustained  the  objection,  and  plaintiffs  excepted. 

Counsel  for  plaintiffs  requested  the  Court  to  chai^,.  that  as 
there  was  no  evidence  in  the  records  of  the  Court  of  Ordinary, 
that  appliciitum  had  been  made,  and  citation .  issued  and  pub- 
lished in  terms  of  the  law,  and  as  these  fiicts  did  not  appear  in 
the  judgment  of  dismission,  that  this  vras  strong  presumptive 
evidence  that  the  pre-requisites  of  the  law  had  not  been  com- 
plied with ;  and  further,  that  the  judgment  itself  v^as  defective 
and  voidable. 

The  Court  declined  so  to  charge,  but  instructed  the  Jury,  that 
it  was  not  necessary  that  these  facts  should  appear  of  record,  or 
be  recited  in  the  judgment  of  dismission,  and  that  the  judgment 
was  sufficient  and  valid. 

To  which  charge,  and  refusal  to  charge,  the  plainti&in  error 
excepted. 

On  tiiese  exceptions,  error  ha^  been  assigned. 


'<; 
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W.  B.  GauldeFi  for  plaintiffs  in  error. 

r 

C.  B.  CoLE^  for  defendant. 

By  the  Court. — Nisbet,  J»  deHvering  the  opinion. 

{!.]  The  decisions  of  the  Court  below,  assigned  for  error,  I 
^suppose,  may  have  grown  out. of  a  misapprehension  of  the  judg- 
ment of  this  Court,  iii  Carter  vs.  Jinderso?if  4  Geo,  JR.  516. 
That  was  a  bill  filed  by  distributees  to  recover  their  interest  in 
an  estate,  the  administrator  upon  which  had  been  c^jscharged 
by  the  Court  of  Ordinary.  In  that  case,  -^e  held  that  the  judg- 
waedttf  disduurge  was  a  complete  bar  both  at  Law  and  in  Equi- 
ty. We  hddflie  judgment  conclusive  upon  parties  and  privies, 
but  that  a'CoDTt  of  Equity  would  set  it  aside  for  fraud ;  or  if  the 
'COKiplainants,  wlio  were  minors,  could  show  good  cause  against 
it,  6f  which  they  were  ignorant  at  the  time  it  was  rendered, 
or  of  which  they  were  prevented  from  availing  themselves  bj 
acddent  or  the  act  of  the  administrator;  we  also  held^  that 
the  Court  of  Ordinary,  ha\ing  jurisdiction  of  the  subject  matter 
and  the  parties,  the  presumptions  were  in  favor  of  the  regularity 
of  the  judgment  What  we  intended  to  hold  in  that  case  was, 
that  the  judgment  of  the  Court  of  Ordinaiji  Httt  tlie  judgment 
of  any  other  Court  having  jurisdiction,  wu  eondoiive  until  re- 
versed or  vacated  for  irregularity;  that  it  was  to  be  held  a  valid 
judgment  in  all  other  Courts,  .and  could  not  be  collaterally  at- 
tacked in  other  Courts  for  irregularity,  hut  might  be  attacked  for 
fraud  in  Chancery.  It  was  our  purpose  to  hold,  and  we  so  de» 
clare,  that  a  judgment  of  discharge,  by  the  Court  of  OrdinaiJi  it 
to  be  held  and  taken  as.  any  other  judgment  of  a  Court  of  com- 
^)etent  jurisdiction.  We  refused  to  allow  the  complainants  in 
4hat  bill  to  open  the  judgment  and  recover  their  distributive 
shares,  there  being  no  sufficient  allegations  of  fraud  in  it  to 
give  jurisdiction  to  a  Court  of  Chancery.  The  record,  before  me 
makes  it  necessary  to  re-state  the  doctrines,  generally,  as  to  irreg- 
ular and  void  judgments. 
YOL  a  32 
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[2.]  First,  then,  I  say  that  a  judgment  rendered  by  a  Court 
having  no  jurisdiction  of  the  parties  and  subject  matter,  is  a 
mere  mdliiy^  and  may  be  so  held  in  every  Court  where  it  becomes 
material  to  the  rights  of  parties  to  consider  it.  Rodgers  vs, 
Evans,  8  Geo.  R,  145.  Geo.  W.  Town^y  Governor ^  vse^  8fc.  vs. 
John' Springer  etaL  9  Geo.  Rep.  130. 

[3.]  Again :  the  judgment  of  a  Cpurt  having  jurisdiction^  may 
be  set  aside  by  a  decree  in  Chancery  for  fraud  or  i^ccident,  or 
the  act  of  the  adverse  party,  unmixed  with  negligence  or  fault 
on  the  part  of  complainant.     2  Kelly ^  279.     1  iWd,  136.- 

[4.]  Again :  the  judgment  of  a  Court*  of  competent  jurisctic- 
tion  cannot  be  attacked,  collaterally,  in  any  other  Court  fi>r  tp- 
regidarityj  and,  in  aU  Courts,  is  to  be  held  and  taken  as  i^^IkI 
judgment  imtil  it  is  reversed  or  vacated.  Rodgtt^^.  J9NH%  8 
Geo.  Rep.  145,  and  the  numerous  auihmiiies  ^^^'^^^JBK^'^  ^ 

[5.]  Again :  the  judgment  c^  a  Court  of  tSBfmftt  jiaiidiC' 
Hon  J  may  be  set  aside  by  the  Court  which  TehSatmn^tor  trregu- 
larUy.  1  M.  Om.  Reps.  So!  Ca.  133.  1  McMuUmts  IL  292.  1 
mi  S.  C.  R.  262.     3  McCord,  19. 

[6.]  The  judgment  of  the  Court  of  Orldinaiy,  discharging  an 
administrator,  executor  or  guardian',  has  nothing  in  it  peculiar — it 
jk  like  any  other  judgment,  and  i»  subject  to  the  rules  above  laid 
down.  The  Court  ha\ing  jurisdiction  of  the  parties  and  the  siA- 
j^ct  matter,  it  is  not  to  be  held,  under  the  first  proposition,  a  mere 
nullity  in  any  and  every  other  jurisdiction.  ^  Having  jurisdiction,  it 
is  to  be  held  and  taken  as  a  valid  judgment  until  reversed  or  vaca- 
ted,  and  it  may  be  set  aside  in  Chancery  for  fraud,  and  may  be 
set  aside^  in  the  Court  which  rendered  it,  by  a  proceeding  insti- 
tuted for  that  purpose  for  irregularity.  In  all  other  jurisdictions 
a  ji^dgment  of  a  Court  of  competent  jurisdiction  is  presumed  to 
be  regular — ^nay,  it  is  presumed  to  be  regulur,  in  the  Court  which 
rendered  it,  until  reversed,  or  until  proceeciings  are  instituted  to 
reverse  it.  Upon' the  hearing  of  that  proceeding,  such  presump- 
tion does  not  exist ;  for  whether  regular  or  no^'is  the  question  there 
to  be  tried.  What  then  do  we  mean  when  we  say  that  a  judgment 
of  discharge  is  conclusive  upon  the  parties,  and  a  complete  bar, 
unless  assailable  for  fraud  ?    We  mean  to  say  that,^if  it  is  a  rqp* 
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lax  judgment,  it  ia  conclusive  ;  and,  if  irregular,  it  is  no  judg- 
tnent  We-mean  to  say  ihaij  whilst  it  is  to  be^taken  as  regular, 
until  the  contraxy  legally  appears,  yet  it  may  be  vacated  because' 
of  irregularity. 

In  tius  case,  the  administrator  being  discharged  by  the  Ordi- 
nary, a  proceeding,  by  scire  JaciaSy  itms  instituted  before  that 
Court  to  vacate  that  judgment.  .  By  a  judgment  of  the  Ordinary, 
Its  judgment  of  discharge  was  revoked ;  the  administrator  ap- 
pealed  to  the  Superior  Court,  and,  upon  the  appeal  trial,  the 
questions  were  made  which  come  to  us  for  review.  This,  then, 
is  an  attempt  by  a  proceeding,  {sd.  Jh.)  instituted  before  the  Coujrt 
of  Qrdinaiy,  to  vacate  a  judgment  discharging  an  adnunistrator 
nqdend  faj  that  Court  It  is  claimed  that  the  judgment  is  ir* 
Ciqripb,  woA^^jgi  grounds  of  irregularity  are  set  forth  in  the  sort 
Jkeim^  ^QHIF'^  ^  or  not,  wa^s  the  issue.  Upon  the  trial  of 
that»i»iie»S^^Mnimption,  as  before  stated,  arising  from  the 
judgmenf  iM^Quit the  proceedings  were  all  regular,  does  not 
obtain*  On  the  other  hand,  it  is  clear  that  the  Court  had  no 
power  to  review  the  evidence  upon  which  the  judgment  was  ren* 
dered-^  could  not  inquire  into  the  accounts  of  Uie  admini8«> 
trator— 4nto  the  merits  of  the  cause  as  it  stood  before  the  Ordi- 
nary. It  is  charged  in  the  scire  JbciaSy  that  the  administrator 
fiaodulently  represented  that  he  had  iuUy  and  fairly  setded  the 
estate  and  executed  his  trust,  and  that  the  Court  was  deceived 
and  misled  by  these  representations.  It  is  further  charged,  that 
these  representations  were  fdse,  and  that  they  are  false  in  this, 
that  .he  corruptly  colluded  with  one  Edingfield,  and  permitted 
him  to  recover,  bv  suit  against  the  estate,  a  family  of  negroes 
worth  fifteen  hunc^jpd  dollars.  Upon  die  trial,  the  reapondesff 
offered  to  prove  the  fcpresentations  to  the  Court,  and  the  fraudu- 
lent collusion  of  the  administrator  with  EdingfieW,  but  was  not 
permitted  by  the  presiding  Judge,  and  upon  this  error  is  assigned. 
Fraud  in  procuring  a  judgment  is  ground  for  its  reversal,  both  at 
Law  atfd  in  Equity ;.  it  is  an  irregularity  which  \'acates  it.  It  may 
be  inquired  intd  by  the  Court  which  rendered  the  judgment. 
«  Thsit  the  Court  of  Law,"  says  Mr.  J.  Onealy  in  Did  fy  Hender- 
wn  vs.  FurroWj  (1  McMuUan^  292,)  "  has  not  the  powei  lo  as^ 
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aside  its  own  judgments,  when  founded  in  fraud,  would  be  a  stroD 
proposition.  For  certainly^  if  the  judgment  becomes  therel 
void,  and  another  tribunal  (ioiild  relieve  against  it,  these  can  be  i 
good  reason  why  the  Court  pronouncing  the  judgment  shoul 
not  vacate  it.  Indeed  there  is  great  propriety  in  a  Court  vao 
ting  its  own  judgment,  when  it  is  rendered  under  such  circun 
stances  of  mistake,  fraud  or  surprise  as  would  entitle  the  part 
to  relief  elsewhere."  In  that  cajse  the  Court  ordered  an  issv 
to  try  the  question  of  fraud.  In  Posey  vs.  Underwood^  (1  IBi 
S.  C  jR.  262,)  the  Court  say  tjiat  the  power  to  set  aside 'jud{ 
ments  is  exercised  as  between  the  parties  on  matters  out  t)f  an 
beyond  the  record,  as  when  a  judgihent  has  been  obtained  li 
duress,  by  misrepresentation  to  the  defendant  or  an  abuse  loCidi 
process  of  the.  Court.  1  Greeih  2Q3. .  Representations  nmbti 
the  Court  of  Ordinary,  upon  which  they  acted,  jcoupled  wit 
proof  of  acts  by  the  administrator  which  falsify'  them,  cleail 
establish  a  fraud — ra  fraud  upon  the  Court  which  -vnH  vacate  tbe 
judgment  The  proof  ought  to  have  been  admitted,  not  b 
way  of  proving  maladministration,  not  to  establish  a  devastavi 
and  on  that  account  to  vacate  the  judgment,  but  to  show^  frau 
upon  the  uoiurt  and  the  minors  in  procuring  the  judgm^ait  Th 
propriety  of  this  will  appear  by  considering  how  loosdy^  this  ma) 
ter  is  conducted  by  our  Courts  of  Ordinary.  Very,iiflen,Iha¥ 
no  doubt,  letters  of  dismission  are  granted  withowany  inquir 
into,  the  accounts,  upon  the  bare  statement  of  tW administrate 
that  he  has  settled  the.  estate.  How  far  this  jtfurty  will'prov 
this  fraud,  we  kiiow  not ;  he  ought  to  be  allowj^  to  prove  it  i 
he  can.  On  this  account  we  send  the  cause  Jbick. 
Let  th«  judgment  be  reversed. 
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^0.  49--^Edwaiu)  Carey,  assignee,^  &c.  and  others,  plaintiffs 
in  errorj  vs.  Jno.  M.  Giles,  Receiver,  &c.  defendant 

( 1.)  The  confititutiouolity  of  ihe  Acts  ot  the  Legislature  of  1^32  and  1833, 4iUf 
t^oriziiig  tlie  Govefnor  to  appoint  a  receiver  to  take  cbargp  of  the  asset*  of 
the  Bauk  of  Macon,  and  clothing  him  ^'iili  power  to  maiutaiu  all  suits  at 
Law  and  in  Equity  in  his  own  name,  affirmed;' 

^2.]  The  appointment  of  a  receiver,  by  the  Legislature,  to  settle  the  afiairsof 
an  insolveitt  bank,  is  not  a  judicial  act^ 

[3.]  The  reniedy — the  mode  and  manner  of.  enforcing  contracts  is  no  part  of 
their  obligation,  and  is  within  the  legislative  control. 

[4.]  A  solemn  Act  of  the  Government  will  not  bo  set  aside  by  the  Conrts,  in 
ftdoabtfnl  casei  The  incompatibility  or  repugnancy,  between  the  Stafntb 
•■d  the  Oonstitntion-^  must  be  clear  and  palpaj^le. 

[5.}  Acts  of  a  Legislature,  constitutionally  organized,  are  to  be  presumed  con' 
stitatioDal,  and  it  Is  only  when  they  manifestly  infringe,  some  of  the  provi- 
nons  of  the  Oonstitmien,  or  violate  the  rights  of  the  citizen,  that  their  op* 
enUion  ■Hbuld  be  hupeded  by  judicial  power.  Whenever  this  does  hap- 
pen, from  inadvertence  or  other  cause,  it  becomes  the  duty  of  the  Courts 
to.prot^t  the  citizen  anct  vindicate  the  Constitution. 

[6.]  A  Statute  passed  for  the  suppression  of  fraud,  or  to  give  a  more  speedy 
"  remedy  for  the  recovery  of  a  right,  ought  to  be  construed  liberally— such 
conttrnction  being  for  tlie  furtherance  of  justice.  *   . 

In  Equity,  in  Twiggs  Superior  Court.  Decision  by  Judge 
Hansell,  October  Ternij  1860.  ^ 

The  ^  Bank  of  Columbus  instituted  suits  in  the  Coimty  of 
Twi^s^  against  H.  H.  Tarver  and  others,  to  collect  certain 
promissory  notes  transferred  to  the  Bank  of  Columbus  by  the 
Bank  of  Macon,  a  short  time  before  its  failure. 

Charles  H.  Bice,  as  the  receiver  of  the  assets  of  the  Bank  of 
Macon^  pending  these '  suits,  filed  a  bill  alleging  the  transfer  of 
the  notes  to  be  fraudulent,  and  claiming  the  notes  as  a  portion 
of  the  assets  of  the  Bank  of  Macon.  Pending  the  bill,  viz :  in 
November,  1849,  Rice  departed  this  life,  and  on  the  4th  day  of 
April,  1850,  the  Governor,  (Jeo.  W.  Towns,  appointed  John  M, 
Giles,  Esq.  receiver,  in  the  place  and  stead  of  said  Rice,  by  vir- 
tue of  an  Act  of  the  Legislature,  passed  on  the '24th  December^ 
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1832.*  Griles  appeared  and  moved  the  Court  (it  being  agreed 
by  counsel  that  the  question  might  be  raised  in  this  manner)  to 
be  made  a  party  to  this  bill,  and  that  the  same  be  revived^  &c* 
The  Court  granted  the  motion,  and  this  decision  is  alleged  to  be 

« 

erroneous^ 

W.  Dougherty,  for  plaintifiFs  in  error.     .   '  . 

S%  T.  Bailey,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  tjie  opinion. 

The  Bank  of  Columbus;  by  Edward  Carey,  the  assignee,  insti- 
tuted suit  in  Twiggs  County  against  Hartwell  H.  Tarver  and 
others,  to  collect  certain  notes  transferred  to  the  Columbus  Bank 
by  the  Bank  of  Macon,  a  short  tirbe  before  its  faihirei  One  Rice, 
as  the  receiver  of  the  Bank  of  Macon,  appointed  by* the  Gov- 
ernor, under  the  authority  of  the  Legidature,  pending  "said  suits, 
filed  l^s  bill  aUeging  said  transfer  to  have  been  fraudulent,  and 
claimed  ^aid  notes  as  a  portion  of  the  assets  of  the  Bank  of 
Mact)n.  In  November,  1849,  Rice  died,  and  in  April,  1850, 
John  M.  Giles  was  appointed  by  the  GoveniOr  in  his  place.  Mr. 
Giles  prayed  to  be  made  a  party  complainant  to  the  proceeding 
in  Chancery,  as  successor  of  Rice,  which  application  waa  resisted 
on  the  part  of  Edward  Carey,  as  assignee  of  the  Columbus  ^ank. 
It  was  agreed,  however,  that  it  might  be  done  on  motion^  pro- 
vided it  could  be  done  in  any  other  way.    Judge  Hansdl  de^ 

'Extract  from  Act  of  1832i  forfeiting  charter  of  Bank  of  Macon: 
**  Sec.  XI.  His  Excellency  the  Govemot,  immediately  after  the  pasciiig  of 
this  Act,  [shall]  appoint  some  fit  and  proper  person  to  act  as  receiver  of  the 
tMetsof  the  Bank  of  Macon,  and  whojhall  be  aathorized  to  ask  and  receive 
from  any  person  or  persons  holding  any  of  said  assets,  and  forthwith  (o  ool- 
lect  the  same  and  apply  the  proceeds  to  the  redemption  of  the  biUs  in  circa* 
lation,  so  (ar  as  said  proceeds  shall  be  available ;  and  farther,  that  aaid  indi- 
vidoal  shall  give  bond  and  secarity  to  His  Excellency  the  Grovemor,  and  his 
successors  in  office,  for  the  faithful  performance  of  the  duties  of  said  office, 
and  that  said  receiver  report  annually  to  His  'Excellency  the  Gorernor,  his 
actings  and  doings,  until  the  duties  of  his  said  office  be  completed.'*  • 
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*^nnined  that  Mh  Giles  could,  by  bill  of  review,  be  made  a 
J)arty ;  ahd  to  this  decision:  counsel  for  Oarey  excepted. 

-   [1.]  The  question  in  this  <;ase  i^  narrowed  dowxl  to  an  i6ol»< 
"ted  point,  namely :   the  constitutionality  of  the   Acts  of  the 
Creneral  Assembly  of  1832  and   1833.    By  the  former,  the 
tfae.Grovepmor  was  authorized  to  appoint  some  fit  and  proper  per- 
son to  act  a9  receiver.     See   Pamphid  Jids  of  1832,  p.  28. 
But  doi^bts  having  arisen  as  to  the  power  of  the  receiver  to  sue 
ID  his  own  name,  the  ensuing  Legislature  clothed  him  with  power 
aixd  authoirity  to  bring  any  action  or  suit  at  Law  or  in  Eqtuty-in 
bis  own  name  which  be  might  deem  necessary  for  the  col- 
lection 6f  aU  debts  due  and  owing  to  the  bank,  &c.     See  Pamr 
fhUt  Jids  of  1833,  p.  39.     By  the  13th  section  of  the  charter 
of  tflfe  Bank  of  Macon,  it  is  declared,  thai  ^^  if  the  bank  shall  at 
any  time  fail  or  refuse  to  redeem  their  notes  in  specie,  and  the 
same  shall  be  protested  before  a  Notary  Public  to  the  amount 
(ot  $25,000,  or  if  tiie  notes  or  bills  issued  by  said  bank  should 
depreciate  and  not  pass  currently  without  a  discount  on  the  sam^ 
cpf-ien  per  cent,  or  upwards,  the'  Legislature,  upon  either  of 
these  facts  being  satisfactorily  established  or  made  known  to 
diem  (without  resorting  to  the  Courts  of  Justico,)  may  pronounce 
die  charter  forfeited,  and  suspend  all  further  operations  of  said 
bank;  iVotnded,  th^t  nothing  the]:ein  contained  shall  prevent 
said  corporation,  in  case  of  forfeiture^  from  suing  and  collecting, 
in  tbeir  corporate  capacity,  all  debtor  previously  due  them,  aiid 
of  being  sued  and  compelled  to  pay  all  debts  due  by  said  cor- 
poration."    Dawson^s  CampilciioTij  p.  74. 

A  cemmittee  was  q)pointed  in  1832  to  investigate  the  condi- 
tioki  of  the  Bank  of  Maeon,  who  concluded  their  report  by  re- 
commehding  a  repeal  of  the  Act  incorporating  said  bank,  both, 
on  account  of  its  having  failed  to  redeem  its  notes  in  specie,  m 
terms  of  its  charter,  and  because  its  bills  were  at  that  time  at  a 
c&scount  of  at  least  seventy-five  per  cent.  From  the  report  of 
the  committee,  it  appeared  that  all  or  nearly  all  of  the  stock  of 
the  company  had  accumulated  in  the  han^s  of  one  individual, 
and  that  he  was  dead  and  insolvent  From  which  facts,  the  con« 
elusion  is  irresistible^  that  the  cpiporation  as  such  co\i\dTieNex\^ 
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revived — I  speak  it  \*ith  reverence — ^by  any  power  short  of  thift 
which  raised  up  Lazarus  from  the  grave.  Pamphlet  Jiii$  of  1832| 
pp.  279,  280,  281,  282,  283,  284,  285,  286,  287,  288,  289, 
290,  291,  292,  293,  294, 295. 

Accordingly,  the  L^slature  at  the  same  session,  by  virtue  dF 
the  right  reserved  to  itself  in  the  charter,  and  without  waiting  to 
have  the  delinquency  of  the  bank  judicially  ascertained,  after 
reciting  in  the  preamble  that  the  b^nk  had  failed  and  refused  to 
redeem  its  motes  in  specie,  and  that  the  same  had  ceased  to  pass 
currently,  and  were  then  at  a  great  depreciation,  passed  an  Act 
declaring  the  charter  to  be  null  and  void,  and  that  the  rights, 
privileges  and  immunities  which  had  been  granted  should 
thenceforth  cease,  determine  and  be  of  no  effect  They  then 
proceed  and  annex  tlie  same  proviso  that  is  contained  in  the 
charter,  as  already  quoted,  namely :  that  nothing  contained  in 
tliis  repealing  Act  shall  prevent  said  corporation  from  suing  ax|d 
collecting,  in  tlieir  corporate  capacity,  all  debts  previously  due 
them,  and  being  sued  and  compelled  to  pay  all  debts  due  1^ 
said  corporation, .and,  in  the  following  section,  authority  is  given 
to  the  Grovemor  to  appoint  a  receiver  as  already  noticed. 

No  question  is  raised  as  to  the  right  of  the  Legislature  to  re- 
peal the  charter.     It  is  contended,  however — 

1st.  That  the  appointment  of  a  receiver  is  a  judicial  act;  and 

2d.  That  it  impairs  the  obligation  of  contract,  by  taking  from 
the  bank  the  right  secured  to  it  by  its  charter  of  suing  and 
being  sued  in  its  corporate  capacity. 

[2.]  1st.  Was  the  appointment  of  a  receiver  a  judidal  act? 
If  so,  it  is  very  clear  that  it  could  not  be  made  by  the  L^sla* 
ture,  without  violating  an  express  provision  of  the  Constitution. 
But  it  does  not  seem  to  us  to  be  of  this  description  of  power, 
ft  was  not  a  case  of  controversy  between  party  and  party ;  nor 
IS  there  any  decree  or  judgment  affecting  the  title  to  property; 
it  determines  no  right,  legal  or  equitable.  The  receiver  is  merely 
to  collect,  hold  and  disburse  the  assets  of  the  bank  for  the  ben- 
efit of  all  concerned ;  and  it  is  in  the  power  of  the  Courts  to  di- 
rect and  control  him  in  the  proper  execution  of  his  duties, 

2d  £?en  admitting  that  the  defunct  corporatioii  could  be  re- 
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TiVed  SO  far  as  to  organize  a  board  of  directors,  and  this  vrza  a 
contest  between  the  company  and  the  receiver  as  to  the  right  to 
contMl  the  assets  of  die  bank,  I  should  entertain  serious  doubts 
whether  the  clause  in  the  charter  should  be  so  construed  as  to 
give  to  the  corporation,  under  the  facts  and  circumstances  of  this 
€ase,  the  preference  which  is  here  claimed.    It  is  veiy  certain 
that  th6  Legislature  of  1832  did  not  beUeve  that  in  the  appoint- 
ment 6!  a  receiver  they  wei^  in  any  manner  interfering  with  the 
rights  of  the  corporation.     For  the  identical  clause  in  the  charter^ 
as  to  tfkeii  right  of  suing  and  being  sued  in  their  corporate  capac- 
ity, is  expressly  re-enacted  m  the  repealing  Act     For  myself,  I 
dunk  that  it  was  intended  by  the  Legislature,  and  so  understood 
by  both  parties  at  the  time,  that  this  provision  in  the  charter  was 
designed  to  prevent  die  operation  of  the  ancient  doctrine,  that 
upon  the  dissolution  of  a  corporation,  alt  debts  for  and  agauntt 
ft  were  extinguished,  and  that  their  property  reverted  to  the  do- 
n6r.or  escheated'to  the  govemnient.    It  was  to  prevent  this  con- 
seqottice,  and  for  no  other  purpose,  I  apprehend,  that  this  clause 
was  inserted.    But  suppose  that  it  is  otherwise,  and  that  it 
guaranfiei  to  the  Bank  the  privilege  \diich  is  claimed  for  it,  is 
there  any  thing  in  the  appointment  of  a  receiver  which  necessa- 
rily interferes  with  this  right  ?    Who  is  it  that  is  interposing  this 
Direction  P    Not  the  corporation  itself  but  a  creditor  of  the 
ifuik.    And  how,  I  ask,  is  the  Bank  of  Columbus  prejudiced 
by  this  appointment?    What  interest  of  theirs  is  disturbed  by 
it?     On  the  other  hand,  it  is  due  to  the  other  creditors  of  this 
insolvent  coiiGem,ihat  there  should  be  somebody,  in  esse,  to  liti- 
gate with  the  Bank  of  Columbus  inspecting  these  assets.    If  the 
Cohimbus  Bank  has  the  better  title  to  them,  she  will. prevail;  if 
•he  has  not,  she  ought  to  be  defeated.    The  appointment  x)f  die 
receiver  is  to  preserve,  not  to  divest  rights.    That  it  shouki  be 
resisted  l^  the  debtors  of  the  corporation  and  those  who  diance 
to  hold  its  funds  and  effects,  ii  natural  enough.    But  that  the 
creditors  should  insist  that  it  is  divesting  vested  rights,  seems  a 
a  Hide,  unaccountable.     The  object  is  to  fulfil  contracfts,  not  to 
▼iotet^  them.     Had  the  Legislature  repe^ed  this  charter,  without 
providing  for  the  setdement  of  its  afibirs,  they  wOtld  UKve\>efi9a 
VOL  jx  33 
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anything  but  the  vigilant  guardians  of  an  innocent  community. 
Better  that  this  incurable  cancer  should  have  been  let  alone,  to 
fester  and  feed  upon  the  vitals  of  the  body  politic,  than  to  have 
amputated  it  and  taken  no  steps  to  bind  vp  the  wound.  To 
have  repealed  the  charter,  without  doing  anything  more,  was  to 
make  bad  worse. 

But  McLaren  vs.  PenimgUm  et  al.  (1  Pdig^t  Rip,  102,)  is  a 
case  direcdy  in  point.  While  all  Uie  conservative  doctrines  in 
the  Bank  of  Columbia  vs.  Oakley,  (4  Wheatajiy  236,  245,)  Young 
vs.  The  Bank  of  Jilexandria,  (4  Cranch,  395,)  and  Dafimmdk 
CoUege  vs.  Woodward,  (4  WheaUmy  518,)  were  re-affirmed  by  the 
learned  Chancellor,  yet  he  maintained,  that  notwithstanding 
there  was  no  provision  for  the  appointment  of  trustees  by  the 
Legislature,  in  the  event  of  the  dissolution  of  the  chaster,  but,  on 
tiie  contrary,  therfr  was  an  express  grant  and  stipulation  that,  in 
case  of  forfeiture,  the  officers  of  the  bank  should  be  the  trustees 
to  settle  its  affairs,  still  the  Act  of  the  Legislature,  iq)pointing 
other  trustees  and  giving  them  control  over  all  the  property  of 
the  bank,  was  valid. 

[3.]  The  remedy  or  mode  and  manner  of  enforcing  cpntracts 
have  never  been  considered  as  a  part  of  their  obligation,  and 
have  always  been  deemed  within  the  legislative  control. 

[4.]  If  the  constitutionality  of  tbe  Acts  of  1832  and  1833 
was  the  least  doubtful,  it  would  be  our  duty  to  .cany  them  into 
effect  To  set  them  aside,  their  repugnancy  to  t];ie  Constitution 
should  be  most  manifest  It  is  contrary  to  the  practice  and  pol- 
icy of  this  Court,  as  it  should  be  of  all  others,  lashly  and  li^tly 
to  pronounce  void  a  solemn  Act  of  the  Oovemment ;  the  case 
must  be  clear  to  justify  it. 

[5.]  "  The  question  whether  a  law  be  void  for  its  rqragnance 
to  the  Constitution,"  said  Chief  Justice  MarsAaU^  in  the  case  of 
lUkktr  and  Peck,  "  is  at  all  times  a  question  of  great  delicacy, 
wfaidi  ought  seldom,  if  ever,  to>  be  decided  in  the  affirmative  in 
a  doubtful  case.  The  opposition  between  the  Law  and  the  Con- 
stitution should  be  such  that  the  Judge  feels  a  clear  and  strong 
conviction  of  thar  incompatibility  with  each  other."  And  in 
DMmnfll  CbUtg9  ns.  Woodioard^  the  Court  s^y,  <<  cm  more  than 
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One  occasion  the  Court  has  expressed  the  cautious  circumqieov 
*%ioii  with  which  it  aj^roaches  the  consideration  of  such  quet- 
"tions,  and  has  declared  that  in  no  doubtful  case  would  it  pro- 
-xiounce  a  legislative  Act  to  be  contrary  to  the  Constitution."    In 
CbMer  vs.  Bull,  (3  Dall.  R.  386,)  the  Chief  Justice  says  :  ''  If 
ener  I  ei^ercise  the  jurisdiction,  I  will  never  decide  any  law  to  be 
void  but  in  a  very  clear  case."    Again,  in  Cooper  vs.  Tdfaxr,  (4 
jDottL,  JBqi.  14,)  the  Court  say,  ^^  to  authorize  this  Court  to  pro- 
nounce any  law  to  be  void,  it  must  be  a  clear,  unequivocal 
breadi  of  the  Constitution — not  a  doubtful  and  argumentative 
implication."     Such  is  uniformly  avowed  to  be  the  governing 
principle  with  the  Supreme  Court  of  the   United  States — ^tfae 
highest  judicial  tribunal  in  the  country.     And  the  language  of 
the  E^nglish  Judges,  from  the  earliest  history  of  the  law,  has  been 
in  accordance  with  the  sentiments  expressed  by  the  Supreme 
Court. 

[6:]  Besides,  it  is  a  fundamental  maxim  of  the  Common  Law^ 
as  laid  down  by  Lord  Bacon,  and  one  which  is  never  lost  sight 
of  by  the  Courts,  that  a  Statute  made  for  the  suppression  of  a 
fraud,  or  to  give  a  mdre  speedy  remedy  for  a  right,  ought  to  be 
coD^tnied  liberally,  because  such  construction  is  for  the  furthecs* 
ance  of  justice.     6  Bacon^s  Ahr.  389. 

But  we  are  averse  to  setting  aside  these  Statutes,  authorizing 
the  appointment  of  a  receiver,  for  another  reason.  Coeval  with 
their  passage,  their  constitutionality  was  sustained  by  the  conven- 
tion of  Judges  at  lifilledgeville ;  and  I  may  say  of  this  Bench^ 
widiouttran^ressing  the  bounds  of  truth,  that  bur  judicial  hem- 
iqdiere  was  illuminated. at  this  epoch  by  a  constellation  of  bright 
istars,  whose  effulgence  has  never  been  eclipsed  at  any  period  of 
our  history. 

The  question  came  up  in  thi^  form  :  G.  B.  Hargrove  having 
been  appointed  receiver  of  the  assets  of  the  Bank  of  Macon^ 
moved  a  rule  niA  against  Carlton  B.  Cole,  Esq.  in  Bibb  Snpe* 
rior  Court,  calling  upon  him  to  show  cause  why  a  rule  absolute 
should  not  pass  against  him,  to  conqpel  him  to  deliver  over  to  the 
said  receiver  the  assets  of  said  bank^  held  in  his  hand0  ta  attorney 
atlaw*    The  rule  absolute  was  resisted,  on  the  grounii  ttolihe 
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Act  of  the  Legislature,  repealing  the  charter  of  the  Bank  df  Ma- 
con and  appointing  a  recdver,  was  .unconstitutional,  and  there- 
fore void,  and  that  in  no  case  could  the  LegidaUare  take  the  conird 
0f  the  Jimds  Jrom  the  corporation  and  give  U  to  a  receiver;  that  no 
one  btU  Vie  corporation  had  the  power  to  sue  and  collect  their  Jimdsy 
and  that  all  suUs  must  be  in  the  name  qf  the  corporaUon;  and, 
Jurthfrmoreythctt  the  appointment  qf  a  receiver  was  a  juUM  aetj 
and  therefore  his  appointment  urns  voidy  because  itviolated  that  clause 
qf  the  Constitution  whidi  says  the  several  departments  qf  the  goveny- 
ment  shall  be  kept  separate.  I  make  this  statement  |rom  the 
printed  brief  of  S.  S.  BaUey,  f^sq.  submitted  to  the  conventian 
on  the  occasion,  and  from  which  I  learn,  also,  that  his  applica- 
'tion  in  behalf  of  the  receiver  was  opposed  by  the  late  Judge 
Shorter  J  and  ^^a  muUitud^^  of  the  ablest  counsel  then  at  the 
Itr.  The  decision  was  made,  therefore,  upon  deliberation,  amd 
the  most  elaborate  reference  to  authorities,  and  covers  the  identi- 
cal points  made  in  the  bill  of  exceptions  before  us.  Property  has 
been  conveyed,  and  titles  executed,  and  settlements,  involving 
a  great  variety  of  interests,  have  been  made  under  it,  for  twenty 
years.  To  overturn  it  now,  would  produce  incalculable  mischief 
and  confusion.  We  feel  no  inctination  to  do  -so ;  bul,  on  the 
contrary,  fully  concur  with  that  body  in  putting  the  ieal  of  our 
approbation  to  the  equitable  and  enlightened  purpose  of  the 
Legislature,  in  taking  the  necessary  and  proper  step  which  diey 
did,  to  make  the  common  fund  of  this  corporation  answerable 
tat  the  debts  which  were  created  on  the  credit  of  that  fiind.  ■ 

Upon  the  whole,  we  see  no  enror  in  the  record,  and  conse!' 
qoently  affirm  the  judgment  of  the  Circuit  Courts 


f 
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^^0.  50. — ^Elizabeth  H.  HcH^xnrs,  for  herself,  and  as  guardian 
of  Susan  A.  Hopkins,  plaintiflb  in  error,  vs.  George  Long  d 
oL  executors  of  W.  T.  Hopkins,  deceased,  defendants. 

^1.]  Afleovdi9g.to  tbe  provisiunt  of  the  Act  of  1838|  the  widows  and  c»r|)bii]iB  of 
tertillm  Aod  inteitateg,  arc  entitled  to  a  reaffonabli;  aiipport  and  uiainten- 
■nee  oat  of  their  entatei,  for  the  space  of  tweWe  months  inimnliately  after 
the  dflMh  of  inch  testator  or  intestate,  whether  their  estates  bo  solveHt  or 
inaolvept. 

In  Kqu|ty,  in  Camden  Superior  Court.  Tried  before  Judg^ 
H.  R.  Jackson,  November  Term,  1850. 

This  cause  was  brought  before  this  Court  upon  the  followiflif 
agreed  statement  of  facts : 

William  T.  Hopkins  died  about  the  month  of  March,  1848* 
He  left  a  widow  and  one  child — the  complainants.  He  also  left 
a  will,  appointing  the  defendants  in  error  executorii  who  short- 
ly  thereafter  qualified  as  such.  By  this  will  he  deyised  and  be- 
queathed to  his  wife,  the  complainant,  as  follows :  ^^  I  devise  and 
bequeath  the  following  property,  viz :  seventeen  negroes,  with 
tfadr  ftiture  issue  and  increase  (nanvngthem ;)  also  my  dwelling- 
house  on  Cedar  Hill  plantation,  kc  also  my  carnage  and  horses  ; 
also  one  sixth  part  of  all  my  stock  of  every  description ;  also 
one  sixth  pait  of  all  my  plantation  tools  and  utensils ;  also  one 
tenth  part  of  all  my  ready  money,  and  one  tei^  part  of  all  cn^ 
idiich  may  be  unsold  at  the  time  of  my  death,  unto  my  wife, 
Elizabeth  H.  Hopkins,  to  have  and  to  hold  fhe  same  during  her 
widoiAoed''  (except  the  ready  money  given  absolutely.)  Th» 
legacy  was  declared  to  be  in  lieu  of  dower,  and  after  death  of 
wife,  remainder  over  to  the  other  complainant,  his  child ;  to  whom 
there  was  also  given  another  legacy  of  a  considerable  portion  of 
bis  estate.  A  large  portion  of  the  estate  was  given  to  third  per- 
sons. 

Within  a  year  after  the  death  of  the  testator,  the  executors  de- 
livered to  complainant,  Elizabeth  H.  Hopkins,  sixteen  of  the  ne- 
groes bequeathed  to  her,  and  aB  the  specific  legacies  and  deir% 


262  SUPREME  COURT  OF  aEOBiGIA. 

Hopkins  vs.  Long  and  otheFit. 

ses  (except  the  tenttK  of  the  crops  and  ready  money,  amounting 
to  $2897  93.)  In  June,  1850,  complainant  was  appointed  guar- 
dian for  Susan  Anna  Hopkins,  the  other  complainant,  and  from 
that- time,  the  executors  paid  to  her,  as  guardian,  divers  sums  of 
money  bequeathed  to  her  ward.  The  executors  refused  to  pay 
the  complainants  anything  for  their  support  and  -mainteDance, 
during  the  twelve  months  succeeding  the  death  of  testator,  sep- 
arate and  &part  from  their  legacies,  which  compldinMts  claimed 
under  the  Act  of  1838  for  the  relief  of  widows  and  orphans. 

The  complainants  filed  their  bill  to  recover  a  reasonable' amount 
for  such  support  and  maintenance,  which  the  defendants  an- 
swered, denying  their  right,  under  the  Act. 

Upon  the  trial,  the  presiding  Judge  charged  the  Jury,  that  the 
Act  of  1838  did  not  refer  to  solvent  estates,  where  legacies  and 
devises  or  distributive  shares  were  gbing  to  th6  widow  and 
ftmily  of  the  deceased,  and  the  complainants  were  consequently 
Hot  entitled  to  recover. 

This  decision  is  brought  before  thik  Court  for  review. 

R.  M.  Charlton,. for  plaintiffs  in  error. 

'Lloyd  and  Owens,  for  defendants. 

By  the  Court. — WARNERf  J.  delivering  the  opinion. 

[1.]  The  only  question  made  by  the  record  in  this  casie  is, 
whether  the  widow  and  child  of  die  testator  are  entitled  to  a  rea^ 
aonable  support  and  maintenance,  for  twelve  months  next  ensu- 
ing after  his  death,  out  of  his  estate,  under  the  provisions  of  the 
Act  of  1838.  The  Court  below  ruled,  that  the  Act  applied  to 
insolvent  estates  only,  and  not  to  solvent  estates.  We  are  of  the 
opinion,  from  a  careful  reading  of  die  enacting  clause  of  die 
Statute,  when  taken  in  connexion  witii  the  title  thereof,  that  it 
wai  the  intention  of  the  Legislature  to  make  provision  for  the  sup- 
port and  maintenance  of  the  widow  and  children  of  the  tes- 
or  mtestate,  for  the  space  of  twelve  months  immedutely 


* 
1 


SAVANNAH,  JANUARY  TERM,  IfiSl.  263 


Hopking  •«.  Long  and  otbevt. 


^fter  his  death,  aooording  to  their  rank  and   condition  in   life, 
"vrhether  the  estate  be  solvent  or  insolvent 

The  Act  is  entitled.  *'an  Act  for  the  relief  and  support  of  wid- 
ows and  orphans  out  of  the  esUdu^of  their  deceased  husbands  and 

The  Act  dedareS)  that  ^'  When  any  person  shall  die,  leaving 
a  widow  and  children,  or  a  widow  or  ehild,  it  shall  and  knay  be 
lawful  lor  the  execHtor  or  administrator  thereof  to  allow,  out  of 
the  effects  of  such  deceased  person,  a  reasonable  support  and 
niaintenance  for  the  sps^  bf  twelve  tiiopths  next  ensuing  im- 
mediately after  the  death  of  such  testator  or  intestate,  notvidtb- 
standing  any  debts,  dues  or  obligations  of  said  testator  or  in- 
testate..   Pamphlet  Laws  of  1838y  201. 

It  witt  be  -  perceived  that  the  widows- and  orphans  of  sohefi 
testators  or  intestates,  are  embraced  iu  the  general  words  of  tlift 
Act,  as  well  as  the  widows  and  orphans  of  insoheni  testators  and 
intestates ;  besides  it  cannot  always  b^  ascertained,.until8t]|iftit 
twelve  months  after  the  death  of  the  testator  or  intestate,  viM|lM> 
er  his  estate  will  be  solvent  or  insolvent,  and  in  that  event,  tlig- 
widow  anid  children  would  be  .left' to  the  mercy  of  the  executor  or 
administrator,  who  would  be  quite  ai  likely  to  look  to  his  own 
sdfety  and  the  interest  of  the  cseditora  of  ;the  estate,  as  to  ttie 
immediate  wants  of  the  widow,  and  chQdrep.  The  vndows  aad 
orphans  oi  solvent  testatprsi  and  intestates,  are  not  made^vi  ex- 
ception in  t|ie  Statute,  and  we  ^all  not  make  them  so  by  ju* 
didal  l^islation. 

I«et  the  judgment  of  the  Court  below  be  reversed. 


^ 
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"  » 

No.  51. — ^Anthony,  a  slave,  plaintiff  in  error,  tw.  The  State  op 

Oeobgia,  defendant  in  errois 

[J.]  In  prosecatioDs  of  slaves  under  the  Act  of  1850 :  Hddf  not  to  be  nece»- 
-    waxy  to  aver  the  preliminary  proceedings  before  the  Magistrates,  in  the  bill 
of  indictment,  nor  to  prove  them  on  the  trial. 

£2.]  The  Constitutionality  of  the  Act  of  i^O,  authorizing  the  trial  of  slmvef 
before  the  Superior  Court,  sustained. 

£3.}  In  prosecutions  under  this  A6t  for  murder,  aud  verdict  of  manslaughter: 
Hddf  that  the  Superior  Court  majr  pass  sentence  and  inflict  the  punishmenit 
provided  by  la\w^  for  manslaughtetC 

Indictment  for  murder-— conviction  for '  manslaughter,  in 
Mdntosh  Superior  Court  'Tried  before  Judge  H£jf&T  R.  JACl^ 
itoK,  November  Term,  1850. 

Anthony,  .a  slave,  was  ihclicted  in  Mcbitosh  Superior  Court, 
Ar  tie  murder  of  Ben  Cousins,  a  free  man  of  color.  The  in- 
dictment was  framed  in  the  usUal  form. 

The  3^xy  found  a  verdict  of  guSty  of  volimtaiy  manslaugfa^ 
ter ;  whereupon  counsel  for  plaintiff  in,  error  moved,  inr  arrest  of 
judgment,  on  the  fdUowing  grounds : 

);st  Because -it  being  la  case  of  voluntary  manslliugfater,  the 
Court  had  bo  jurisdiction,  and  ccfuld  not  pimish. 

2d,  Because  the  preliminary  pjocecfd^ngs  had  before  tlwcQffl- 
mitting  Magistrates^  were  not  set  forth  in  the  indictment^  90  a» 
to  show  that  tiie  ;Oourt  had  jurisdiction  of  the  cause,  or  to  sSifliw 
with  whatoffeuce^the  prisoner  was  charged  by  the  Magistrajtes. 

3d.  Because  the  Act  of  1850,  under  which  the  ^al  was  had, 
is  unconstitutional  and  void. 

Which  motion  was  overruled,  and  this  decision  is  alleged  to 
be  erroneous. 

« 

L.  S.  DeLyon,  for  plaintiff  in  error. 

Sol.  Gen.  Gaulden,  for  defendant 

i 
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By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  In  this  assignment  it  is  charged  as  error,  that  the  presid- 
ing Judge  held  it  unnecessary  to  set  forth,  in  the  bill  of  indict- 
ment against  the  slave,  the  opinion,  in  writing,  of  the  Justices  by 
vrhom  he  was  committed,  that  he  had  committed  a  capital  of- 
fence, and  the  other  papers  appertaining  to  the  charge  against 
him,  and  that,  on  the  trial,  it  was  unnecessary  to  prove  them. 
Under  the  old  law  it  was  necessary,  in  proceeding  against  a 
slave  for  a  capital  offence  before  the  Inferior  Courty  to  prove  the 
preliminaiy  proceedings  before  the  Magistrates,  and  for  very 
good  reason.  The  htferiot  Court,  being  a  Court  of  limited  ju- 
risdiction, its  jurisdiction  over  the  offence  charged  against  the 
slave  ought  to  appear  on  the  record  of  its  action.  By  the  Act 
of  1811,  the  Inferior  Court  is  directed  to  try  slaves,  when,  afler 
a  hearing  before  the  Magistrates,  it  is  made  to. appear  to  them 
that  he  is  guilty  of  a  capital  offence,  and  they  are  notified  atibsSt 
fact  The  preliminary  proceedings  before  the  Magistrates,  and 
their  judgment  as  to  the  character  of  the.offence,  and  their  notice 
to  the  Justices  of  the  Inferior  Court,  are  made  to  supply  the 
place  of  indictment  and  finding  thereon  by  the  Grand  Jury,  or 
presentment  by  the  Jury  and  indictment  thereon  in  case  of  ^ite 
persons.  The  Act  of  1811  contemplates  and  provides  for  no 
preliminary  inquiry  before  the  Grand  Jury,  by  way  of  present- 
ment or  finding  on  a  bill.  The  Inferior  Court  took  jurisdiction 
upon  the  proceedings  before  the  committing  Magistrates.  With 
great  reason,  therefore,  was  it  held,  that  upon  the  trial  these  pro- 
ceedings should  be  proven.  Judge,  a  slave,  vs.  The  State  of 
Georgia,  8  Geo.  Rep.  173. 

Very  different  stands  the  case  imder  the  Act  of  1860.  It  is 
true  that,  by  that  Act,  a  preliminary  inquiry  upon  the  charg^ 
made  against  a  slave,  by  the  Justices  of  the  Peace,  may  be  had ; 
and  if  after  their  investigation,  they  are  of  opinion  that  the  slave 
is  guilty  of  a  capital  offence,  they  having  no  jurisdiction  of  that 
offence,  are  required  to  certify  their  opinion,  in  writing,  and 
transmit  the  same,  togelBier  with  a  report  in  writing  o(  liM»  ^nv 
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dence  taken  before  them  on  the  examinatioQ,  and  all  other  pa- 
pers appertaining  to  the  charge  against  the  slave,  to  the  Attorney 
or  Solicitor  General,  being  tlie  prosecuting  officer  in  the  Siqterior 
Court  of  the  County,  on  the  first  day  of  the  next  term  of  said 
Court;  but  for  what  purpose  ?  Not  that  the  Superior  Cowl 
shall,  upon  their  opinion  and  the  other  papers  and  evidence  ap- 
pertaining to  the  charge  thus  transmitted,  proceed  to  tiy  the  slave, 
as  under  the  Act  of  1811,  the  Inferior  Court  would  do ;  but  that 
being  thus  notified  of  a  capital  ofience  being  charged  upon  a 
slave,  the  Attorney  or  Solicitor  General  might  frame  and  send 
before  the  Grand  Jury  a.  bill  of  indictment  against  the  slave  so 
charged,  as  in  cases  of  firee  white  persons.  The  second  section 
of  the  Act  provides, "  that  upon  receiving  the  papers  in  any  such 
case,  as  provided  in  the  preceding  section,  it  shall  be  the  duty  of 
9uch  Attorney  or  Solicitor  General  to  frame  and  send  before  the 
Grand  Jury  a  bill  of  indictment  against  the  person  or  persons  so 
charged,  as  in  cases  of  firee  white  persons."  And  the  Act  fiir- 
ther  declares,  ^^  and  in  any  case  wherein  a  slave  or  firee  person 
of  color  shall  have  been  committed,  and  a  return  made  of  the 
papers  to  the  Attorney  or  Solicitor  Greneral,  as  provided  in  the 
first  section  of  this  Act,  if  there  shall  be  no  prosecutor  bound  or 
appearing  to  prosecute  the  case,  it  shall  be  the  duly  of  the  At- 
torney or  Solicitor  General  to  place  before  the  Grand  Jury  such 
charge,  made  by  such  Justices  of  the  Peace,  together  with  all 
legal  testimony  sustaining  it,  which  may  be  accessible  to  him, 
and  said  Grand  Jury  may,  upon  such  evidence,  in  their  discre- 
tion, present  such  offence  to  the  Court."  Pamphlet  1849  '50,  p. 
372.  From  these  provisions  of  the  Act  of  1850,  it  is  clear  that 
the  transmission  of  these  papers  to  the  Attorney  or  Solicitor  Gen- 
eral, is  merely  directory  to  himj  and  that  they  constitute  no  part 
of  the  pleadings  or  proofs  before  the  Superior  Court.  It  is  only 
a  form  by  which  the  Justices  of  the  Peace  are  made  to  disclaim 
jurisdiction  in  capital  cases,  and  by  which  the  prosecuting  officer 
is  notified  that  a  capital  offence  has  been  committed.  The  pa- 
pers do  not  give  the  jurisdiction  to  the  Superior  Court  The  Act 
confers  it  upon  that  Court,  irrespective  of  them;  for  it  makes  it 
the  duty  of  the  Attorney  or  Solicitor  Ceneral,  upon  reoeipt  of 
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^em,  to  frame  a  bill  against  the  slave  charged,  «nd  send  it  be- 
fore the  Grrand  Juiy,  if  there  is  a  prosecutor,  and,  if  none,  then 
to  lay  them  before  the  Grand  Jury,  that  they  may  present  the 
ofience  to  the  Court,  and  a  bill  of  indictment  be  founded  thereon. 
Theae  things  are  to  be  done,  as  in  cases  qfjfree  tokUe  persons. 
Upon  being  thus  certified  that  an  offence  has  been  committed,  it 
is  made  his  duty,  upon  his  responsibility  as  an  oiBcer  of  the 
State,  to  prosecute  the  person  (slave)  charged,  as  he  would  a 
white  citizen  charged  with  an  offence  against  the  laws ;  and  the 
slave,  as  to  all  his  rights  of  defence,  is  put  upon  the  same  plat- 
form with  a  white  man.     He  is  to  be  tried  only  upon  bill  found 
true  by  the  Grand  Jury,  or  upon  a  bill  founded  on  presentment 
by  the  Grand  Jury.     The  Court,  as  before  stated,  does  not  de- 
rive its  jurisdiction  from  the  return  of  the  papers.     This  is  man* 
ifest  in  this,  that  the  Act  makes  it  lawful,  independent  of  them, 
for  the  Grrand  Jury  to  present  to  the  Court  any  offence  committed 
by  a  slave  or  firee  person  of  color  in  the  County ;  upon  which 
presentment,  indictment  and  trial  proceed.    Nor  do  I  doubt  but 
that  it  would  be  the  duty  of  the  Solicitor  General,  upon  informa- 
tion, without  such  return,  to  frame  a  bill,  and,  if  found,  of  the 
Court  to  try  a  slave  or  free  person  of  color  for  a  capital  offence* 
The  Superior  Court,  too,  being  a  Court  of  general  jtirisdictioh, 
it  is  not  necessary  td  assert  its  jurisdiction  in  these  cases,  upon 
its  records,  as  in  cases  of  Courts  of  limited  jurisdiction.    With 
such  views  of  the  Act  of  1850,  we  find  no  error  in  this  assign- 
ment. 

It  is  further  assumed,  in  the  assignment,  that  the  Court  erred 
in  holding  that  the  Superior  Court  could  rightfully  entertain  ju- 
risdiction in  this  case.  The  argument,  if  I  understood  the  coun- 
sel correctly,  divided  the  question  of  jurisdiction  into  two  pro- 
positions— 

Ist  The  Superior  Courts  have  no  jurisdiction,  imder  the  Con- 
stitution, to  try  slaves  for  criminal  charges,  and  the  Act  of  1850, 
iiddcfa  confers  it,  is  void  for  unconstitutionality. 

2d.  If  the  Superior  Courts  have,  constitutionaUy,  jurisdiction 
of  capital  offences,  committed  by  a  slave  or  free  person  of  color, 
yet,  under  ttie  laws  of  Georgia,  they  have  no  juriadk^ou  oi  Vkie 
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offence,  to  wit  :•  manslaughter,  of  which  the  accused  was  in  this 
case  found  guilty  by  the  Jury,  and  cannot,  therefore,  punish  him 
for  that  offence. 

[2.]  We  hold  that  the  Act  of  1850,  giving  to  slaves  and  free 
persons  of  color  the  same  rights  of  trial,  when  charged  wSk 
capital  offences,  which  the  laws  accord  to  white  persons,  tt§Kstlf 
distinguished  honor  upon  the  State,  and  exhibits,  in  clear  Hd 
strong  lights,  the  humanity  of  our  laws  towards  them,  lliejr 
are  arraigned  upon  indictment  first  passed  upon  by  the  Grand 
Jury— a  body  of  men  selected  for  their  wisdom,  age  and  pru- 
dence, and  on  account  of  the  interest  which  they  hold  in  this, 
as  well  as  all  other  kinds  of  property.  They  are  protected,  on 
the  trial,  by  those  forms  of  pleading  and  rules  of  evidence, 
which,  under  similar  charges,  protect  the  citizen ;  they  are  re- 
presented by  counsel,  and  are  tried  by  a  Jury.  Thus  it  is,  that 
by  this  Act,  as  well  as  by  numerous  other  provisions  of  the  law, 
whilst  they  are,  in  law  and  in  fact,  property,  they  are  recognized 
as  human  creatures.  For  the  justice  and  humanity  of  the  slave- 
holding  State  of  Georgia,  an  appeal  well  lies  from  the  slander- 
ous imputations  of  the  ignorant,  the  fanatical,  or  the  wilfully 
base,  to  the  law  which  I  now  review.  On  these,  as  well  as  other 
accounts,  Ais  Court  has  been  solicitous — indeed  anxious — to  be 
able  to  sustain  the  Act  of  1850.  Not  that,  prior  to  the  Act  of 
'50,  the  slave  and  the  free  person  of  color  had  no  such  ri^ts 
as  that  Act  guarantees  to  them,  (for  in  fact,  before  the  Act  of 
1850,  the  right  of  trial  by  Jury,  in  capital  cases,  was  secured  to 
them,)  but  because  it  subjects  them  to  trial  before  a  higher  and 
more  competent  tribunal,  and  with  more  ample  safeguards  of 
right  and  justice.  With  satisfaction,  therefore,  we  find  it  our 
duty  and  privilege  to  sustain  the  constitutionality  of  the  Act  of 
1850.  The  argument,  on  either  side,  as  to  the  constitutionality 
of  this  law,  pursues  but  a  limited  p(mge.  I  shall  not  weaken 
what  is  strong,  by  any  attempt  at  subtle  deductions  or  remote 
analogies.  So  much  of  the  Constitution  of  the  State  of  Geo^ 
gia  as  relates  to  this  subject,  is  in  the  following  words:  ^^Thf 
Superior  Courts  shall  have  exclusive  jurisdiction  in  all  crirnim 
-ooQ.  (except  as  relates  to  people  of  color ^  and  fines  for  neglect 
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^uty  and  for  contempt  of  Court,  for  violations  against  road 
laws,  and  for  obstructing  water  courses,  which  shall  be  vested  in 
such  judicature  or  tribunal  as  shall  be  or  may  have  been  pointed 
out  by  law;  and  except  in  all  other  minor  offences  committed 
Jbj  free  white  persons,  and  which  do  not  subject  the  offender  or 
i^/ffttiitan  to  loss  of  life,  limb,  or  member,  or  to  confinement  in 
"Hlf  penitentiary,  in  all  such  cases,  corporation  Courts,  such  as 
noir  exist  or  may  hereafter  be  constituted  in  any  incorporated 
city,. being  a  seaport  town  and  a  port  of  entr}',  may  be  vested 
with  jurisdiction  under  such  rules  and  regulations  as  the  Legis- 
lature may  hereafter  by  law  direct,)  which  shall  be  tried  in  the 
County  where  the  crime  was  committed,"  &c.  &c.  By  the  Act 
of  1811,  the  Legislature  gave  to  the  Inferior  Courts  the  power 
to  tiy  slaves  for  capital  offences.  The  argument  for  the  uncon- 
stitutionality of  the  Act  of  1850,  which  confers  that  power  upon 
the  Superior  Courts^  is  as  follows  :  The  Constitution  gives  to  the 
Superior  Courts  exclusive  criminal  jurisdiction  in  all  cases,  except 
as  relates  to  people  of  .color,  &c.  The  exception  denies  to  the 
SuperioT  Courts  jurisdiction,  as  relates  to  people  of  color.  Not 
only  so,  but  in  the  excjepting  clause  it  declares  that  jurisdiction,  as 
relates  to  people  of  color,  in  criminal  cases,  shall  be  vested  in 
such  judicature  or  tribunal  as  shall  be  or  may  have  been  pointed 
out  by  law.  The  Legislature,  in  1811,  by  law,  in  obedience  to 
die  mandate  of  the  Constitution,  pointed  out  the  Inferior  Court, 
as  the  tribunal  in  which  criminal  jurisdiction,  as  relates  to  people 
of  color,  in  capital  cases,  should  vest,  and  declared  the  manner 
in  which  that  jurisdiction  should  be  exercised.  When  the  Le- 
gislature had  acted  and  ordained  a  tribunal,  as  required  by  the 
Constitution,  for  the  trial  of  people  of  color,  the  law  which  em- 
bodies that  action  became  fundamental — ^a  part  of  the  Constitu- 
tion. As  a  necessary  inference  from  these  propositions,  the  Act 
of  1811  is  a  part  of  the  Constitution,  and  cannot  be  repealed 
by  a  mere  act  of  legislation ;  and  the  Act  of  1850,  which  re- 
peals it,  is  void,  as  being  repugnant  to  the  Constitution.  In  re- 
ply, I  say  that  the  denial  in  the  exception  is  not  of  jurisdidionj 
but  of  exdusioe  jurisdiction.  .The  grant  to  the  Superior  Court 
is  excbaive  jurisdiction,  in  all  criminal  cases.     The  exceptiou 
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refers  to  the  grant,  and  is  limited  by  it.  The  exception,  there- 
fore, only  denies  to  the  Superior  Court  exdusive  jurisdiction,  as 
relates  to  people  of  color.  Jurisdiction,  concurrent  with  such 
tribunal  as  the  Legislature  might  point  out  for  the  trial  of  people 
of  color,  remains,  under  the  Constitution,  in  the  Superior  Couit 
And  the  jurisdiction  which  the  exception  declares  shall  be  Tested 
in  such  tribunal,  is  not  exclusive,  but  is  itself  concurrent  wiA 
that  which  is  left  with  the  Superior  Court.  This  concurrent  ju- 
risdiction, which  remains  in  the  Superior  Court,  has  been  doi^ 
mant.  In  point  of  fact,  the  Superior  Courts  never  have,  so  far 
as  I  know,  exercised  it  Certainly  not  since  the  Act  of  1811, 
until  the  Act  of  1850,  and  for  this  very  satisfactory  reason: 
The  Legislature,  by  the  Act  of  1811,  pointed  out  a  tribunal  to 
try  people  of  color;  up  to  1850,  that  trib.unal  was  considered 
adequate  to  that  service.  The  Legislature  did  not  consider  that 
the  necessities  of  the  case  required  the  exercise  of  this  jurisdic- 
tion by  the  Superior  Court  They  did'not,  therefore,  until  1850, 
provide  by  law  for  its  exercise ;  they  did  not  point  out  the  man- 
ner in  which  the  Superior  Courts  should  exercise  it ;  they  did 
point  out  the  manner  in  which  the  Inferior  Courts  should  exercise 
it  The  power  to  try  people  of  color  lay,  by  constitutional  de- 
posit, in  the  hands  of  the  Superior  Court,  to  be  sprung  into  ac- 
tivity, if  the  Legislature  should  at  any  time  deem  it  expedient 
by  proper  legislation.  Under  this  view  of  the  subject,  it  was 
competent  for  the  Legislature  in  1811  to  have,  by  law,  declared 
that  the  trial  of  people  of  color,  for  capital  offences,  should  de- 
volve upon  the  Superior  Court,  as  well  as  the  Inferior  Court,  and 
to  have  there  pointed  out  the  manner  in  which  the  trial  before 
the  Superior  Court  should  proceed.  So  it  was  competent  in 
1850,  for  the  Legislature  to  do  the  same  thing,  and  equally  com- 
petent for  it  to  repeal  the  Act  of  1811,  and  provide,  as  it  did, 
for  the  trial  of  slaves  before  the  Superior  Court  alone.  For 
I  apprehend  it  is  an  out-and-out  error,  to  say  that  when  the  Legis- 
lature in  1811  acted,  as  authorized  to  act  by  the  exception  indie 
Constituticm,  that  that  Act  became  a  part  of  the  Constitution  of  the 
State.  If  the  Constitution  was  not  intended  to  fix  tiie  jiuisdio- 
tion,  as  to  people  of  color  in  criminal  cases,  exdusiv^  in  waj 


SAVANNAH,  JANUARY  TERM,  1861.  271 

Anthouy,  a  slave,  v$.  The  State  of  Georgia. 

1)articiilar  tribunal,  "but  left  the  tribunal,  whether  the  Superior, 
Inferior  or  any  other  Court,  to  be  designated  by  the  Legislature, 
then  what  Court  should  exercise  it,  was  and  is  a  matter  of  le- 
gislative discretion.  That  such  was  not  the  intention  of  the 
framers  of  the  Constitution,  is  manifest  in  this :  that  the  except 
tion  referred  to,  declares  that  this  jurisdiction  shall  be  vested  in 
such  judicature  or  tribunal  as  shall  be  or  may  have  been  pointed  out 
by  law ;  that  is,  it  is  left  to  the  Legislature,  by  law,  to  say,  in  all  the 
future,  what  existing  judicature  or  tribunal,  or  tribunal  or  judicature 
especially  created  for  the  purpose,  shall  exercise  the  jurisdiction. 
And  when  the  Legislature  has  pointed  out  the  tribunal  or  tribunals, 
(in  fact  they  have  vested  criminal  jurisdiction  over  slaves  in  more 
than  one,)  there,  for  the  time  being,  the  jurisdiction  rests.  The 
Legislature  is  but  the  minister  of  the  Constitution,  to  effectuate 
its  provisions^  in  this  regard — it  acts  by  its  law-making  function. 
When  it  acts,  as  in  1811,  like  any  other*  law,  its  action  is  sub- 
ject to  repeal  or  to  modification ;  it  does  not  bind  future  LegiS"* 
latures.  The  Act  of  1811,  like  any  other  law  declaratory  of  the 
manner  in  which  a  constitutional  provision  shall  be  carried  out, 
was  subject  to  repeal,  and  was,  as  we  hold,  wisely  and  consti- 
tutionally repealed  by  the  Act  of  1850. 

The  idea  that,  under -the  Constitution,  the  concurrent  jurisdic- 
tion, of  which  I  have  spoken,  remains  in  the  Superior  Courts,  is 
fortified  by  a  consideration  of  other  exceptions  mentioned,  to 
the  exclusive  jurisdiction  of  those  Courts  in  criminal  cases. 
Take,  for  example,  fines  for  contempt  of  Court :  by  the  ail- 
ment, if  the  Legislature  had,  by  law,  (which  it  has  not  done,  be- 
cause unnecessary,)  declared  that  the  Inferior  Court  should  have 
jurisdiction  over  contempts,  with  a  power  to  fine,  the  Superior 
Courts  would  thereby  be  divested  of  their  power  to  fine  for  con- 
tempts. But,  in  that  event,  could  it  be  believed  for  a  moment 
that  the  Superior  Court  would  be  divested  of  its  power,  inci- 
dent to  all  Courts,  to  fine  for  contempts  ? '  The  limitation  upon 
the  jurisdiction  of  the  Superior  Courts,  in  this  instance,  is  clearly 
not  intended  to  inhibit  them  firom  punishing  for  contempts,  but  to 
prevent  such  inhibition  to  other  Courts,  by  the  general  grant  of 
exclttaive  criiainal  jurisdiction,  in  all  qases,  to  them.    Take^ ^\^> 
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the  case  of  minor  offences,  committed  by  free  white  persons. 
The  jurisdiction,  as  to  this  exception,  is  given  to  corporation 
Courts  existing,  or  which  may  be  hereafter  constituted,  in  any 
incorporated  city,  being  a  seaport  town  and  a  port  of  .entry. 
The  Legislature  has  established  such  a  Court  in  the  C^ty  of  Sa- 
vannah ;  but  it  has  never  been  held,  I  believe,  that  the  Superior 
Courts  have  not  there  also  jurisdiction  of  these  minor  offences. 
The  object,  in  this  instance,  doubtless  was  to  give  concurrent 
jurisdiction  to  corporation  Courts,  with  a  view  to  expedite  trials, 
and  to  disencumber  the  Superior  Court  of  a  part,  at  least,  of  that 
burdensome  mass  of  criminal  business  with  which  it  would  be 
otherwise  oppressed.  The  same  reasons,  I  have  no  doubt,  gave 
rise  to  the  exception  as  to  people  of  color. 

But  if  it  be  conceded  that,  under  the  Constitution,  by  fair 
construction,  concurrent  jurisdiction,  as  to  people  of  color,  is 
not  retained,  yet  it  is  clear  that  it  is  not  denied  to  the  Superior 
Courts.  Nothing  is  denied,  as  before  stated,  but  elusive  juris- 
tion.  This  being  so,  what  is  there  to  prevent  the  Legislature,  as 
it  has  done  by  the  Act  of  1860,  from  pointing  out  the  Superior 
Court  as  the  tribunal  to  be  vested  with  criminal  jurisdiction,  as 
to  people  of  color,  in  capital  cases?  Nothing,  whatever.  It 
is  as  free  to  receive  the  jurisdiction  as  any  other  judicature  or 
tribunal.  I  concede  that  exclusive  jurisdiction,  as  to  people  of 
color,  is  denied.  But  the  Act  of  1850  does  not  give  it  exclu- 
sive jurisdiction  as  to  people  of  color ;  it  gives  it  jurisdiction 
only  as  to  capital  offences — other  offences  are  tried  by  law  be- 
fore other  tribunals.  It  is  exclusive,  in  fact,  as  to  capital  of- 
fences, inasmuch  as  by  existing  laws  no  other  tribunal  can  try 
people  of  color  for  capital  offences ;  but  in  no  legal  or  con- 
stitutional sense  is  it  exclusive,  because  it  is  legally  and  con- 
.stitutionally  competent  for  the  Legislature  to  devolve  the  same 
power  concurrently  on  other  tribunals,  if  it  thinks  fit  to  do  so. 
We  hold,  therefore,  that  the  Act  of  1850  is  constitutional. 

[3.]  The  prosecution,  in  this  case,  was  not  on  presentment, 
but  on  bill  found  by  the  Grand  Jury,  and  under  the  second  pro- 
position stated,  as  regards  jurisdiction,  it  is  insisted  that  the 
Court  had  no  power  to  pass  sentence  by  the  Act  of  1850,  becaise 


SAVANNAH,  JANUARY  TERM,  1861.  278 

Anthony,  a  iilave,  vs.  The  State  of  Georgia. 


"that  Act  provides  for  sentence  and  punishmentonly  in  cases  where 
the  prosecution  proceeds  on  presentment. ,  Is  this  true  ?    The  Act 
declares,  ^*  that  after  a  bill  of  indictment  j  Jound  true  on  presentment 
"Tnade  ashtrein  before  providedj  the  trial  shall  proceed  to  rendition 
of  verdict,  in  conformity  with  the  provisions  of  the  Penal  Code 
of  this  State,  and  in  case  of  convidiony  the  Judge  of  the  Superior 
Courty  before  wham  such  trial  shall  have  been  had^  sJudl  pass  sen* 
iencej  in  conformity  with  the  laws  now  in  forcCy  imposing  penaUieiy 
end  promding  for  sentences  in  such  cases.^^    It  is  true  that  the  law, 
in  its  letter,  limits  the  power  of  the  Judge  to  pass  sentence  in  a 
single  case,  "and  that  is  where  there  is  a  conviction,  qfler  a  bill  of 
indictment  found  truCy  on  presentment  made.     This,  like  all  other 
Statutes,  is  open  to  construction.     Should  we  adopt  the  construc- 
tion claimed  by  the  plaintiff  in  error,  and  limit  the  power  of  the 
Court  to  pass  sentence  to  the  case  of  comiction,  on  a  bill  found 
true  on  presentment  made,  we  would  become  obnoxious  to  the 
maxim, "  qui  hteret  in  litieray  hard  in  cortice;'*^  we  would  verily 
go  but  sldn  deep  into  the  meaning  of  the  Act   .  The  lett^  of 
the  Act  states  an  impossibility  in  the  law ;  there .  is  no  such 
thing  as  a  bill' found  true  on  presentment  made.     The  Jury  find 
a  true  bill  or  not,  when  a  bill  is  laid  before  them,  by  the  prose- 
cuting officer,  for  their  consideration.     When  they  presentj  the 
bill  is  framed  on  the  presentment,  and  is  never  sent  to  them  for 
a  finding.     If  the  plaintiff's  construction  be  the  true  one,  and  if 
tfiere  can  be  no  bill  found  true  on  presentment  made,  the  result 
is  more  serious  than  what  he  claims  it  to  be,  for  there  could  be 
no  sentence  and  no  punishment  in  any  case  under  this  law ;   the 
whole  Act  would  be  an  absurdity — a  law  which  authorizes  a 
trial  without  power  to  inflict  punishment.     It  is  our  duty  to  give 
effect  to  it     The  meaning  of  the  Legislature  is  plain,  and  is  not 
expressed  fully,  because,  either  in  the  drafting  or  the  printing, 
the  alternative   Uttle  tirord  or  is  omitted.     They  intended,  no 
doubt,  to  say,  "  after  a  bill  of  indictment  found  true  or  on  pre- 
sentment made."     This  is  clear  by  the  intent  and  purposes  of 
the  whole  Act ;  it  is  especially  manifest  in  the  words  '^  as  here- 
inbefore provided,"  which  follow  itnmediately  the  clause  last 
quoted;    These  words'  refer  to  the  provisions  of  the&ratsec^ickii^ 
VOL  nr  35 
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which  authorize  the  Solicitor  General  to  frame  and  send  a  bill 
before  the  Grand  Jury,  to  be  found  by  them  true  or  no  bill,  and 
which  also  authorize  the  Grand  Jury  to  present  By  the  Act, 
the  prosecution  against  the  slave'  may  originate  with  a  bill  sent 
before  the  Grand  Jury,  or  in  a  presentment  bythe  Jury*  Ii^ 
either  case,  the  Court  proceeds  to  try,  and,  in  dase  of  convic- 
tion, to  pass  sentence.  This  interpretation  makes  the  clause  un- 
der review  consistent  with  the  whole  Act,  and  relieves  the  Le-» 
gislature  of  the  imputation  of  having  legislated  absurdly.  Can 
we  add  the  word  or  9  In  just  such  a  case,  I  have  no  doubt,  we 
can.  It  is  not  an  Act  of  legislation,  but  the  reading  of  an  A^d 
which  the  clear  meaning  requires.  We  are  not  bound  lo  decide 
according  to  the  strict  letter  of  the  Act,  but  the  real  intention 
will  prevail  over  th^  literal  sense  of  terms.  3  Rqu.  27.  1 
Kenty462.  Smithes  CommentarieSy  662.  15  Johns.  R.  280.  14 
Mass.  92.  Plawd.  289.  1  Jarman  on  WUlSy  443,  et  seq.  IT. 
R.  609.     11  jRq>.  73.     Coke  LiiL  381,  h. 

Again :  it  is  said  that  the  Court  could  not  pass  sentence  in 
this  case  because  the  verdict  was  manslaughter — ^the  Act  of  1850, 
conferring  jurisdiction  only  in  capita  cases,  and  manslau^ter 
not  being  a  capital  offence,  when  committed  by  a  slave.     The 
slave  was  indicted  for  murder ;  that  being  a  capital  offence,  the 
Court  clearly  had  jurisdiction  of  the  cause.    Upon  this  indict- 
ment, it  was  competent  for  the  Jury  to  find  the  prisoner  guilty  of 
manslaughter.    In  just  such  a  case,  the  Act  of  1850,  together 
withtheActof  1821,  confer  the  power  to  pimish.   TheformerAct 
declares  that,  in  case  of  conviction,  (not  of  a  capital  offence,  but 
generally,)  upon  bill  of  indictment  or  presentment  /or  a  capital  of- 
fence— ^for  that,  is  the  meaning  of  the  law — the  Judge  shall  pass 
sentence  in  conformity  tviih  laws  now  offorcey  ifnposing  penalties 
and  providing  for  the  passing  of  sentence  in  such  cases.     For  the 
sentence,  the  Act  of  1850  remits  the  Court  to  the  law^  now  ia 
force,  which  impose  penalties  and  provide  senteiice  in  such  cases. 
What  cases  .^    Cases  of  indictment  for  capital  offences.    Well, 
the  latter  Act— the  Act  of  1821— declares  "  that  whenever  a 
slave  or  firee  person  of  color  is  brought  before  the  Inferior  Court, 
to  be  tried  for  an  ofience  deemed  capita],  it*  shall  be  the  dafy  of 
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said  Court  to  pass  such  sentence  as  may  be  pointed  but  by  law 
for  the  offence  of  which  such  slave  or  free  person  of  color  may 
be  guilty ;  and  in  case  a  verdict  of  mamlaug/der  ihall  be  fownd 
by  the  Jury  J  the  ptmiskment  shall  be  by  whippings  at  the  discretum 
of  theOnaij  and  brandedonthe  cheekmth  the  letter  M.  Prince^  799. 
Here,  then,  is  a  law  which  provides  punishment  for  this  case — a 
case  where  a  slave,  indicted  for  murder,  is  found  guilty  of  man- 
slaughter. It  provides  a  penalty,  and  for  a  sentence  in  this  case. 
It  is  not  only  not  repealed  by  the  Act  of  1850,  but  is  made  part 
and  parcel  of  it,  by  express  reference.  So  far  as  it  refers  to  the 
bijerior  Court,  it  is  repealed  by  the  Act  of  1850,  but  is,  by  that 
Act,  declared  in  force,  so  far  as  it  provides  a  penalty,  and  for  a 
sentence  in  the  case  made  in  this  record. 
Let  the  judgment  be  affirmed. 


No.  52. — Jacob  Watson,  assignee,  &c.  plaintiff  in  error,  vs. 
Halsted,  Taylor  &  Co.  defendants. 

[1.]  An  alias  JL  fa.  cannot  regularly  issne  without  an  order  of  the  Court  for 
t^  purpose,  which  order  should  set  forth  all  the  previous  proceedings 
w^h  bad  taken  pilule  under  the  original  execution.' 

[2.]  Where  an  alias  execution  has  been  issued  by  the  Clerk,  without  such  or- 
der, the  objection  to  the  regularity  of  the  proceeding  comes  too  late,  after 
the  parties  had  litigated  a  claim  case  under  such  aUasJLfa.  The  defect 
win  be  considered  as  having  been  waived. 

in^ality,  in  Pulaski  Superior  Court.  Tried  before  Judge 
Hansixl,  October  Term,  1850. 

This  was  an  aBSdavit  of  illegality  filed  by  Robert  N.  Taylor, 
one  of  the  firm  of  Halsted,  Taylor  &  Co.  to  an  alias  fi.fd.  is- 
sued in  favor  of  Fellows,  Wardsworth  &  Co.  and  controlled  by 
Jacob  Watson,  upon  the  foQowuig  gnmnda,  among  cAiexa*. 
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1st.  Because  the  alias  fi,  fa.  was  issued  by  the  Clerk,  upon 
the  application  of  Watson,  without  any  petition  to  or  order  i5rom 
the  Superior  Court,  or  any  affidavit  showing  the  loss  or  destruc- 
tion of  the  original. 

2d.  Because  it  does  not  appear  anywhere  of  record,  that  the 
original/./a.isnotnowmeistence 

3d.  Because  the  alias  fi.  fa,  was  issued  without  authority  of 
law,  and  is  null  and  void. 

Upon  the  trial,  counsel  for  Watson  proposed  to  prove  by  the 

Clerk  and  Judge  C  B.  Cole,  that  the  alias  was  issued  during 

the  time  Judge  Cole  presided  in  said  Superior  Court,  and  that 

his  practice,  while  Judge,  was  to  direct  the  Clerks  to  issue  alias 

fi.fas.  in  the  riianner  of  the  one  in  controversy. 

The  Court  rejected  the  evidence,  and  this  decision  is  assigned 
as  error. 

Upon  argument,  the  Court  sustained  the  grounds  of  illegality 
above  recited,  and  this  decision  is  assigned  as  error. 

Counsel  for  Watson  then  proposed  to  file  an  affidavit,  instaniery 
of  the  loss  or  destruction  of  the  originaLand  moved  the  Court 
for  an  order,  nunc  pro  tunCy  for  the  issuing  of  the^.^.  in  contro- 
versy. 

The  Court  refUsed  the  motion,  and  this  decision  is  assigned 
as  error. 

It  appeared  to  the  Court  that  the  alias f.  fa^  had  been  issued 
over  four  years,  and  had  been  in  litigation  with  the  affiant  du- 
ring the  most  of  that  time. 

Counsel  for  Watson  insisted  that,  under  these  circumstances, 
the  irregularity  had  been  waived  by  Taylor. 

The  Court  overruled  the  position,  and  this  decision  is  assign- 
ed as  error. 

C.  B.  Cole,  for  plaintiff  in  error. 

S.  T.  Bailey,  for  defendant. 

By  the  Covri. — ^Lumpkin,  J.  delivering  the  opinion. 

Jacob  Watson^'  holding  an  execution,  by  awigiiiBent  ipaa 
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Fellows,  Wardsworth  &  Co.  against  Halsted,  Taylor  &  Co.  caus- 
ed it  to  be  levied  on  the  property  of  Robert  N.  Taylor,  one  of 
the  defendants,  who  arrested  ilieji.ja.  by  an  affidavit  of  illegal- 
ity,  on  the  ground  that  it  had  issued  without  authority  of  law. 

The  facts  are  these :  The  original  execution  was  returned  to 
the  office,  with  the  entry  of  "  no  property,"  by  the  Sheriff.  Up- 
on being  applied  for  by  Watson,  tlie  transferee,  it  could  not  be 
found ;  whereupon  tlie  Clerk  issued  this  alias  fi,  fa.  in  accord- 
ance with  the  practice  which  then  prevailed  in  the  Southern  Cir* 
cuit  This  alias  Ji,  fa.  was  levied  on  the  property  of  Taylor,  one 
of  the  defendants,  when  the  propert}'  was  claimed  by  him^  as 
guardian  ;  and  upon  the  trial  of  the  claim,  tlie.  Juiy-  found  the 
property  not  subject 

[1.]  Under  the^e  circumstances,  while  we  hold  that  an  alias 
fi.fiu  cannot  issue  upon  the  mere  motion  of  tlie  Clerk,  but  by 
authority  alone  of  the  Court,  upon  proof  being  furnished  as  to 
the  loss  of  the  original,  and  of  the  proceedings  which  had  been 
had  thereon,  (all  of  which  should  be  set  forth  in  tlie  order  direct- 
ing the  alias  Ji.  fa.  to  issue,)  still  we  tliink  the  objection  in  this 
case  comes  too  late. 

[2.]  It  should  have  been  made  in  1846,  when  this  alias  exe* 
cution  was  first  levied.  The  irregularity  could  then  have  been 
cured,  as  the  seven  years  statutory  bar  or  limitation  had  not  at 
that  time  attached. 

The  present  case  comes  fully  within  the  principle  laid  down  in 
Eoom  vs.  RogerSy  (1  Kelly ,  463,)  that  "  whenever  proceedings 
in  Court  are  irregular,  application  to  set  them  aside  should  be 
made  in  the  first  instance,"  and  that  '^  if  the  party,  after  discov* 
eiing  the  irregularity,  proceed  himself  and  take  subsequent  steps 
in  the  cause,  or  lie  by  and  suffer  the  other  party  to  do  so,  the 
Court  will  not  assist  him." 

Judgment  reversed. 
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No.  53. — ^Elizabeth  Nail,  plaintiff  in  error,  vs.  Jesse  Mobley, 
administrator,  &c.  and  Morris  Nail,  defendants. 

[1.]  Where  a  complaiuanty  in  a  bill,  claims  one  general  right  to  property  in 
the  possession  of  two  defendants,  notwithstanding  that  right  may  be  deriv- 
ed from  distinct  sources,  a  ctemnrrer  for  multifarionsness  will  beovemiled. 

In  Equity,  in  Appling  Superior  Court.    Decision  on  demurrer 
by  Judge  HansEll,  June  Term;  1850.  . 

Elizabeth  Nail,  by  her  bill,  filed  in  AppUng  Superior  Court, 
chaiged,  that  her  father,  Reuben  Nail,  in  the  year  1822,  execu- 
ted and  delivered  to  her  a  deed  of  gift  to  certain  slaves  named, 
which  deed  she  believed  had  been  destroyed  by  Morris  Nail  or 
Jesse  Mobley ;  that  she  took  possession  of  the  negroes,  occa- 
sionally permitting  them  to  go  into  the  possession  of  her  father; 
that  in  1840,  her  father  executed  another  deed  of  gift,  conveying 
to  her  a  number  of  negroes  and  several  tracts  of  land,  a  copy  of 
whicb  deed  was  attached  to  the  bill ;  that  she  took  possession  of 
the  land  and  negroes,  and  was  in  the  actual  or  constructive  pos- 
session of  them  at  the  time  of  the  death  of  her  father,  in  April, 
1846  ;  tliat  complainant  and  Morris  Nail  were  the  only  distribu- 
tees of  Reuben  Nail ;  that  a  few  months  before  his  deadi,  Morris 
Nail  and  complainant  had  a  dispute  about  this  property^  and  it 
was  agreed  between  them,  that  after  the  death  of  said  Reuben, 
there  should  be  an  equitable  division  of  the  property,  according 
to  certain  conditions  specified  in  a.  written  agreement  between 
them  ;  that  in  pursuance  of  this  agreement,  they  paid  up  the 
debts  of  s^id  Reuben  after  his  death ;  that  in  1847,  Jesse  Mob- 
ley obtained  letters  of  administration  upon  the  estate  of  Reuben 
Nail,  and  in  virtue  thereof,  took  possession  of  all  the  negroes  and 
lands  specified,  except  those  in  the  possession  of  Morris  Nail — 
said  Morris  absolutely  reftising  to  comply  with  his  agreement  for 
an  equitable  division.  The  bill  charged  collusion  and  firaud  be- 
tween Morris  Nail  and  the  administrator,  to  deprive  complainant 
of  her  property ;  and  also  that  they  were  committing  great  waste 
in  cutting  and  converting  to  their  own  use  the  timber  upon  the 
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lands  specified ;  that  tbey  obtained  possession  of  her  property, 
bj  falsely  representing  that  if  she  would  permit  the  said  Jesse  to 
take  possession  of  the  same,  they  would  make  the  equitable  di- 
vision before  referred  tor;  but  instead  of  so  doing,  they  were 
jointly  converting  the  same  to  their  owti  use. 

But  ^^  should  the  Court  decide  against  her  title  under  the 
deed,"  the  bill  then  alleged  that  she  was  M'ell  entitled  to  one  half 
of  the  estate  of  Reuben  Nail.-  The  bill  specified  the  property  he 
died  possessed  of,  and  charged  the  same  to  be  in  possession  of 
the  administrator,  except  a  portion  which  he  fraudulently  per* 
mitted  the  said  Morris  Nail  to  keep  possession  of-^refusing  to 
reduce  the  same  to  possession.  In  this  aspect,  the  bill  charged 
a  joint  waste  and  conversion  of  the  property  of  the  estate  by  the 
administrator  and  Morris  Nail. 

The  bill  charged  the  inability  of  complainant  to  prove  the  facts 
charged,  without  resorting  to  the  conscience  of  the  defendant 

The  prayer  of  the  bill  was  first,  that  the  defendant,  Mobley^ 
might  be  decreed  to  deliver  up  the  property  conveyed  in  the 
deeds  to  complainant,  and  might  account  with  her  for  the  hire 
and  rent,  and  also  for  the  timber  converted  to  his  own  use ;  or^ 
that  Morris  Nail  and  the  administrator  might  be  decreed  to  ac- 
count with  each  other  and  compelled  to  pay  to  complainant  one 
half  of  the  rents  and  profits  of  the  estate,  and  that  in  the  settle- 
ment, Morris  Nail  should  accoimt  for  all  advancements  made 
him,  and  that  one  half  of  the  estate,  real  and  personal,  should  be 
paid  over  and  delivered  to  complainant;  or,  for  general  r«Jief. 

On  demurrer,  the  Court  dismissed  this  bill  for  multifariousness 
in  joining  several  and  distinct  matters  against  the  same  party, 
and  also  in  joining  several  and  distinct  matters  against  several 

defendants. 

Thia  decision  was  excepted  to,  and  is  now  assigned  as  error. 

W.  B.  Gauld£n,  for  plaintiff  in  error. 
C.  B.  Cole,  for  defendant. 


JH 
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By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  complainant  in  this  bill  alleges  that  she  has  a  title 
to  certain  property  in  the  hands  of  the  defendants,  consisting  of 
lands  and  negroes,  by  virtue  of  a  deed  of  ccmveyance,  executed 
to  her  by  her  father,  Reuben  Nail,  who  has  departed  this  life  in- 
testate, and  also  claims  one  half  of  the  'estate  of  her  deceased  fe- 
Iher,  in  the  hands  of  the  defendants,  who,  she  alleges,  hKveJraudr 
tUently  combined  together  to  deprive  her  of  any  share  of  the  prop- 
erty to  which  she  is  entitled  under  the  deed  of  conveyance  or 
.as  the  distributee  of  her  deceased  father,  Reuben  Nail,  and  for 
•that  purpose,  Jesse  Mobley  took  out  letters  of  administration  on 
the  estate  of  her  father,  and  is  now  colluding  with  her  brother, 
Morris  Nail,  to  defeat  her  in  the  enjoyment  of  any  portion  of  the 
property,  which  it  is  alleged  is  in  the  possession  of  the  defend- 
ants, and  which  they  are  and  have  been  appropriating  to  their 
own  use.  The  defendants  demurred  to  the  bill  for  multifarious- 
^ess,  which  demurrer  was  sustained  by  the  Court  below,  Und  the 
ibill  dismissed.  What  is  multifariousness  in  a  bill  in  Equity? 
It  is  the  improperly  joining  in  one  bill  distinct  and  itidependerd 
matters,  and  thereby  confounding  them — ;as  for  example,  the 
uniting  in  one  bill  of  several  matters  perfectly  distinct  and  un- 
connected against  one  defendant,  or  the  demand  of  several  mat- 
ters of  a  distinct  and  independent  nature  against  several  defend- 
ants in  the  same  bill.     Story's  Equity  Pleadings  224,  §271- 

.  The  complainant  here  claims  one  general  right  against  the  de- 
fendants. She  claims  that  right,  it  is  true,  under  the  deed,  and 
as  the  heir  at  law  of  her  deceased  father.  All  she  claims  of  the 
defendants  is,  that  they  may  be  decreed  to  account  with  her  for 
the  land  and  negroes  in  their  possession,  to  which  she  claims  to 
be  the  owner,  deriving  her  title  thereto  from*  two  distinct  sources, 
and  the  question  on  the  trial  will  be,  has  she  established  her  tide 
to  the  whole  of  the  property  described  in  her  bill,  under  the  deed, 
or  has  she  only  established  her  title  to  one  half  of  it,  as  the  heir 
at  law  of  Reuben  Nail,  deceased  ?  In  either  event,  she  will  be 
entitled  to  an  account  from  the  defendants,  to  the  extent  of  her 
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right.     We  do  not  perceive  any  difficulty  or  iDConvemence  which 
will  arise  in  compelling  the  defendants,  who  are  aAeged  to  have 
her  property  in  possession,  *frbm  answering  her  allegations  and 
accounting  with  her  therefor.  .  Courts*  of  Equity  do  not  favDr  this 
objection  of  multifariousness,  *as  th}^  Co\irt  has  already  announc- 
ed, in  Wofthen  vs^Brantly  if  Danielj  5  Chorgia  Rep,  573.    We 
overruled  a  demurrer  for  multifariousness  in  that  case.^and.in 
Bktier  vt.  Durham,  {2  KMy,  413,)  and  shall  continue  to  do  so, 
unless  some  pracHcal  tnanwenience  win  manifestly  be  the  result  of 
maintaining^  the  bill  in  Court.     It  is  die  interest  of  parties,  as  well 
as  the*  interest  of  die  public,  that  all  matters  in  controversy  b^ 
tween  them  should 'be  settled  by  one  suit,  when  it^can  be  done 
with  safety  and  without  great  practical  inconvenience. 
Let  the  judgtneYit  of  the  Court  below  be  reversed. 


«    ^ 


No*  64. — ^The  Mayor  ano  Aldeemen  of  the  City  of  Sataknah. 
plaintiffs  in  error,  vs.  The  Savannah  and  Ogeechee  Canal 
CoMPAinr.  '  .  . 

••       -  •  ,  •  . 

[  1.]  In  a  matter  of  complaint  against  the  Savannah  and  Ogeech^  Canal 
Coixipany,  that  they  w^re  guilty  of  a  nnisaQce,  by  obstructing  th^  drainage 
of  *  the  low  lands  of  the  SpriqgfieM^Plantatioir,'  the  Oity  Council  of  Savan- 
nah determiiied  that  they  were  guilty  of  the  nuif  ance,  and  that  they  bo  no- 
tified to  remove  it  "within  a  speci^ed  time,  by  constructing  an  additional 
culvert;  and,  in  default  thereof,  that  the  culvert  bo  bpilt  by  the  city ,  and 
tJuU  the  company  pay  the  costs  of  Us  construction :  Held,  by  this  Court,  that  the 
reaokition  of  the  City  Council  of.  Savannah,  that  the.costa  of  the  culvert  be 
pai4  by  the  Savannah  and  Ogeechee  Canal  Company,  is  not  ajud'gment  by 
which  the  rightsLof  the  company,  as- to  their  liability  to  pay  such  costs,  are 
ooQcludei),  and  that  the  City  Council  had  the  power  to  pass  such  a  resolu- 
tion. 


•  

Application  for  certiorari.    Decision  by  Judge  Henby  R. 
Jackson;  November,  1850. 
YOL  nr  36 


.■V 
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Mayor  and  Aldermen  v«.  Savannah  and  Ogcechee  Canal  Company. 

,  ■  ■  I  ■  '  * 

.  >'Qnrtbe  29th  day-  erf*  August,  1850^  Mr.  Amos  Scudder,  the 
Sreftodett  of  the  Savannah  andOgeechee  Canal  Company,  was 
liotiiied  by  the  Clerk  of  the  City  Cbimcil  of  Savannah,  that  the 
canal  embankment  constituted,  an  obstruction  to  the  drainage  -of 
a  portiou  of  the  dity,  and  required  die  company  to  construct  an 
additioAal  culvert^  givii^g  its  dimensions,  &c.  or  else  show 
cause  why  it  should  not  be  abated. as  a  nuisance. 
•  .The  •Om^any,  by  their  President^  ^owed  cause,  alleging, 
^^•imong  otherihings,  that  the  necessity  for  another 'Culvert,  if  any 
&isted,  was  tl^e  result  of  &e  act  of  the  .Council  themselves, 
•a*  showing  ^  o^mdH  and  t^o  resdutron,  were  p»,ed 
by  the'  GonhciL  The  first  declared  the  embankment  a  nuisance ; 
the  second.required  the  company  to  construct  a  culvert^  as  d^ 
scribed,  in  thirty  days,-  and  on  their  failure  sb^  to  do,  that  the  cul- 
vert be  Duilt  by  the  City  Council,  at  the  expense  of  the  con^- 
pany.  Application  was  made  to  the  presiding  Judge  of  the  Su- 
perior Court  for  a  cerHorari^  to  review  these  two  resolutions  of 
Council. 

Upon  hearing  the  application,  the  Court  certified  that  there 
was  no  controversy  as  to  the  abatement  of  the  nuisancfe,  in  the 
mode  specified,  and  that  the  oiily  question  at  issue  was  as  to  the 
authonty  t>f  Council  to  cast  the  expense  of  the  culvert  upon  the 
company. 

The  certiorari  was  granted — ^the  Court  holding  that  the  Coun- 
cil exceeded  their  authority  in  adjudging  that  the  expenses 
should  be  paid  by  the  company. 

This- decision  is  assigtied  as  error. 

Law  and  BAiiTow',,for  plaintiffs  in* error.  ' 

■ 
■  k  ,  *  ■ 

Mabsh  and  Pepper,  for  defehdants. 

■ 

By  the  CourU — ^Nisbet,  J.  delivering  die. opinion. 

[i.]  The  Mayor  and  Aldermen  of  the  City  of  Sstvann^,  on 
the  9th  September,  1850,  passed  the  following  fesolutioils: 
lat  BMvedy  .That  the  Savannah  and  Ogeechee •Canal  Com- 
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■    ■  ■  . »       »^ — '  ■  ■ 

pany  is  guiitjof  obstructing  the  <}rainage  of.  the  low  lands  -of 
the  Springfield  Plantation,  caused  by  theembankmeiks  of  said 
canaL   •.  .       •  .  .  t    j  r    f 

2d.  Buobed,  That  said.companj-be  reqnif^  ^tc^  aonUDdhee 
and  finish  a  cylveit  fourteen  feet  wide  and  twb.fSaetsiK  iaehSb 
dee^pet  than  the  beds  of  the  present  culverts,  Krithin  !lbe  Bfim 
df<  thirty  days ;  and  4hat  in  default  of  the  same,  thitisiisL  apsAr 
vert  be  built  by  the'City  Council,  at  the  expense  of  said  conV' 
pany,  and  .that  a  co^iy  of 'the  above  be  served  on  the  Preadeat 
of  said  compiauiy; 

These  resolutions  were  passed  after  notice  to  the  company  t6 
appear  tod  answer,  and  after  a  full  hearing.  .  Application^  being 
made  to  Judge  Jackson,*  by  the  Canal  Company,  for  axerfiDrdr^ 
it  was  granted,  with  directions  to  the  City  Council  to  stay  all 
further  proceedings  in  the  cause,  until  the  further  order  df  the 
Court.    By  referring  to  the  petition  for  the  certierari^'l  perceive 
diat  the  whole  action  of  the  City  Council  in  the  matter  is  ex- 
cepted to  and  claimed  to  be  erroneous;    The  oider  of' the  Judge 
siqpersedes  tbe  whole  action. .  XJpoo  the  decision  of  the  Judg^ 
granting  the  cerHorarij  errors  are  assijgned  before  this  Coikt  i  'Ik 
his  written  o^Moion,  sent  up- with  the  record,  he  cleariy  does  net 
deoidt  that  tbe  City  Coundl  had  not  the  power  to  abate  tfa^ 
nuisance  complained  of,  and  he  does  decide,  itm^,  that  the' (Sty 
Camicil  had  no  power  to  adjudge  the  cost  of  removing  thesais*- 
ance,  by  constructing,  themselves,  a  culvert  which  would  sub- 
serve tbe  purpose  of  draining  the  Springfield  Plantation,  against 
that  company;  and,  in  an  explanatoiy  statemtot  which  he  has 
appended  to  the  biU  of  exceptions,  and  which  we  are  to  take  as 
part  of  the  bill,  and  >  by  which  we  are  governed,  he  expressly 
8ays  that  thisis  tJl  that  he  did.docide.    We  can  consider  no 
quesjdan  which  the  Court  below  did  not  decide ;  and  we  are  to 
consider  only  those  which  he  sajrs  he'  did  decide.    His  certificate 
to  tiie  InU,  a  part  of  wliich  is  his  explanatory  statement,  is  con- 
fdusive  as  to  the  points  ruled  in  the  case.    V^e  are  dien  to  de- 
termiiie  whether  the  presiding  Judge  eired  ui  ruling  that  the 
CStj  Conncil  of  Savannah  had  no  power  to  adjudge  the  esqi^nsa 
of  constructing  the  culvert,  ordered  to  be  coni^ruiC^ed  Vn  ^ibfe 
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•  second  resolution  before  quoted,  against  the  Canal  Company. 
To  do  so,  it  is  ^ecessaiy  ta  detenpine  what  the  order  or  resdtt- 
tion  of  the  Council  is,  and  what  is  its  efifect  The  Court  belov 
calls  it  a  judgment.  It  is  true  that^  -When  it  was  passed,  the 
Council  were  acting  in  theiir  judicial  capacity.  It  was  passed 
when  the  matter  of  complaint  against  -the  Savannah  and  Oge&- 
chee  Canal  Company  ^as  before  them.  Still,  I  aj^rehend  that 
it  neither  is  fior  was  by  them  cpnsidered  a  judgment,  upon  whicfi 
process  of  execution  could  issue  fc^  enforcement  ^  Whilst  they 
were  judges  in  the  matter  in  issue  between  the  city  and  the 
company,  they  were,  at  the  same*  time,  the  Mayor  and  Aldermen 
of  the  City  of  Savannah — ^the  officers  of  the  City,  of  'Sayannak 
They  could,  at  that  sitting,  and  ih  reference  to  the  same  subject 
matter,  act  in  both  capacities.  The  time  when,  and  the  occasion 
for  the  order,  do  not  necessarily  make  it  a  judgment  They 
could  not  have  intended  it  for  a  judgment,  because  thejordinance 
of  the  city — ^their'own  law,  udder  which  they  were  thep  acting 
and  without  which  they  could,  hav^  taken  no  action*-^f  August, 
1850,  declares  the  manner  .in 'which-  iiie  costs  of /^onstrueting 
this  culvert  shall  be  collected.  The  manner  there  pointed  out 
is  inconsistent  with  the  idea  that  this  is  or  was  intended  to  be  a 
judgment  That  ordinance  'provides  that,  in  case  of  nuisanee 
for  the  want  ofTsdfiicient  cidvert3^  the  party  shall  be  ncitified  to 
construct  them ;  and  iq)on  failure  so  to  do,  they  shall  be  pro- 
vided by  the  city,  and  their  cost&^shall  be  colleeted  from  such 
party,  by  warrcmtof  distresSy&r  by  an  action  on  ike  cast  for  datna" 
ges.  Wfc  are  to  presume  thaA  the.  Council  acted  in  reference  to 
the  law.  We  cannot  presume  an  intention  in  any  tribunial.  to 
violate. the  law.  What,  then,  is  it  ?  It  may  be'  considered  in 
more  lights  than  one,  and  either 'view  of  it  gives  it  a  reasonable 
intendment,  and  effect  It  may  be  viewed  in  the  light  of  an  in- 
struction to  the  propet  officer  of  their  board,  so  soon  as  the  -cul- 
vert was  built,  io  take  the  legal  steps  to  collect  the  costs  of  con- 
structing it — ^that  is,  to  institute  a  proceeding,  under  the  law  for 
that  purpose,  by  warrant  of  distress  or  by  action*  on  the  case  for 
damages ;  or  it  is  simply  a  declaration  that  the  Council  expected 
the  company  to  pay  the  cost,  which  subserved  the  puzjpose.  of  a 


•. 
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notice  to  them.  In  either  view,  it  was  competent. for  the  Coui^ 
pi  to  pass  -such  an  orJier,  In  the  latter  view,  it  ought  to  be  held 
as  an  act  land  and  considerate  towards  this  company.  Suppose, 
though,  that  they  intended  it  as  a  judgment,  upon  which  sum- 
mary process  of  enforcement  could  issue,  that  intention  does  not 
make  it  so.  Their  own  law  would  defeat  such  intentioni  It  ii 
a  nullity,  by  virtue  of  the  orcfinance  of  1850,  which  points  oujt 
the  mode  in  which  the  costs  shall  be  collected,  and  which  was 
in  force  at  the  tune  it  was  passed.  To  say  the  least  of  it,  it  is 
hannless.  The,  company  are  not  concluded,  as  to, their  liability 
to  pajf.ihe  cbsts^  by  jt  The  Courts  of  justice  will  be  open  to 
them  whenever,  either  under  this  order^  or  by  warrant  or  by  ac- 
tion, the  attempt  is  made  to  collect  the  costs.  No  fear  but  that 
they  -will  have  their  day  in  Court.  Whether  they  will  be  liable, 
in  law,  to  pay  it,  is  a  question  not  made,  and  upon  which  we 
express  no  .opinion.  It  seems  to  us  that  the  city  authorities  have 
pursued  a  mild  and  forbearing  course  in  this  whole  matter. 
&vbig  power  ta  abate  t^iis  nuisance,  they  could  ha ve^  proceeded 
summarily  to  do  so,  and,  without  xlelay,  have  ordered  their  Mar- 
shal to  cut  down  the  embankments  of  this  company.  Very 
prqperly,.they  have  forborne  to  da  so,  and  have  taken  a  course 
whioh,  whilst  it  fulfils  their  obligations  to  the  city,  is  least  irri- 
tatinig  to  .the  feelings,  and  least  injurious  to  the  proper^  of  tb^ 
defendants  in  error. 
'    Let  the  judgment  be  reversed. 
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AUen,  Rail  &,  Co.  vs.  IVlayor  and  Aldermen  of  Sa^aTtnah. 

No.  55.-r-ALLEN,  Ball  &  Co.  plaintiffs  in  error,  v».  The  .Matoi 
AND  Aldermen  of  the  City^of  Savannah,  defendants  ^  er- 

TOT.  '         '  .  " 


£1J)  Tbewritof  error  is  an  6riginal  writ.  .  •      ,  .  c 

£2.]  Tb«  object  aD^  effect  of  the. writ  of  error  considered.  • 

J|3.}  The  writ  of  error  U  in  tbe  natare  of  a  new  siAt.    It  lie*  onlj  to  i 
judgmenL 

£4.]  Where  a  cause  h  carried  up,  an<l  the  judgment  of  the  Superior. Cooif  af- 
firmed, it  takes  effect  from  the  date  of  the  first  judgment.  - 

£S.]  Neitbcnr  bj  tbe  Common  Law,  ntor  the  Act  organizing  the  Stipremtf  Chnitt 
in  thisState,  ia  a  writ  of  error  a  supersedeas  of  the.  .execution,  anieat  b«Mid 
•    loid  security  i»  given. 

£6.]  Judgments  in  the  Circuit  Court,  which  are  affirmed,  do  not  lose  any  lian 
or  priority,  by  reason^ of  the  proceedings  in  tlie  Supreme  Couitl 

[7.\  The  pendency  of  a  writ  of  error  does  not  impair  or  atfcct  the  juagment 
of  the  8Upc>r}or  ConrL  It  is  binding  until  reversed,  and,  wlieik  affirmed,  is 
binding,  a6  Instib. 

£8.]  A  Statute  of  the  State,  declaring  of  full  force  all  the  ordinancea  of  a  cfty 
jtir  other  corporation,  *'4n  operation^  at  its  date,  does  not  embrace  pne  which 
'has  been  judicially  pronounced  by  the  Superior  Court  to  be  inoptratue  be- 
fore its  passage  * 

£9.]  Tho  phraso,  "  »n  cpero/ian,"  defined.  *  « 

'  '  .  '  '^ 

*  Cerlioa'aii. '  Decided  by  Judge  H.  R:  Jackson,  December  5N)tfa, 
1850. 

On  11th  November,  1842,  the  Mayor  and  Aldermen  of  the 
City  of  Savannah  parsed  an  ordinance,  imposing  a  tax  upon 
the  gross  commissions  or  income  received  from  sales  oS  goods, 
professional  pursuits,  &c.  On  the  22d  November,  1849,  another 
ordiiiance  was  passed,  "  to  reduce  the  taxes  of  the  City  of  Sa- 
vannah," which,  among  other  things,  reduced  "  the  tax  on  in- 
come 25  per  cent."  On  the  9th  of  Decemiber,  1849,  the  Gene- 
ral Assembly  passed  an  Act  which,  among  other  things,  provides, 
'^  That  all  and  singular  the  ordinances  of  said  corporation  (of  Sa- 
trannah)  heretofore  passed,  and  now  in  operaiionj  for  the  laying  or 
collecting  of  any  tax  or  assessment,  be  and*  they  are  hereby 
adopted  and  confirmed,  and  declared  of  full  forcei" 
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AUen,  BaiI  &  Oo.  ««.  Mayor  and  Aklermen.of  SaraDBldi. 

'  ' : » — ' ■ 

Bj  a  declaratory  ordinauee,  passed  13th  May,.  1850,  the  incoiDe 
tix  was  directed  to  be  collected  from  the  dat&of  the  passage  of 
the  Act,  9A  Deoepiber,  1849. 

On  the  9th  day  of  June,  1849,  in  a  cause  pekding  between 
the  Mayor,  &c.  of  Savannah  and  Charles  Hartridge,  Judge  Hev^^ 
u^,  dien  presiding  in  the  Superior  Court  of  Chatham  County 
declared  the  ordinance  of  U^. November,  1842,  illegal  and 
void ;  vdiich  decision,  on  appeal  to  the  Supreme  Court,  .was  af« 
firmed  at  January  Term,  1850;  See  8  Go.  Reps.  ^3. 
'  Allen,  Ball  &  Co.  having  refused  to  pay  their  income  tax,  as^ 
sessed  as  presmbed  in  the  tkckuratory  ordinance  of  May,  1860^ 
an  execution  wils  issued  therefor.  To  tfais^.ya.^an  affidarit  df 
illegality  was  filed,  on  the  grounds,  among  others,  that  the  City 
Council  had  no  power- to.pass  the  ordinance'assessing  a  tax  on  in- 
come ;  that  the  ordinance  of  November,  1842,  had  been  declaim 
ed  illegal  and^votdji  before  the  passage  pf  the  Act  oi  December^ 
1849,  and  was  consequentlj^  not  'Vnow  (then)  in  operation^"  and 
'^t  die  declaratory  ordinance  of  May,  1850,  was  retrospective 
and  void*  .    -        * 

The  City-  Council,  having  avenruled  the  .grounds  taken,  a  writ 
of  ceriioTiari  was  iq^plied  for  to  Judge  Jackson^  presiding  in  Su-^ 
perior  Court    On  alignment  had^  the  writ  was  refiised. 

And  to.  tins  deci^on  exceptions  were  filed,  on  which  -^rror  haft 
been  assigned. .  ' 

Law  and  Bartow,  for  plidntiffis  id  error. 

Lloyd  &  Owens  and  R.  H.  Griffin,  for  defendants, 

,  •  .  .     . 

JBy  iht  Omri-^LuMPKm)  J.  delivering  the  opinion, . 

•  •    • 

By  an  oil^ance  passed  tha  11th  of  November,  I842yAi& 
llfi^or  and  Aldermen  of  Savannah  imposed  a  tax  of  two  and  a 
half  per  ceht.on  gross  income;  and  on  ih^  32d  of  November, 
1849y  they  passed  another  ordinance,  reducing  the  tax  on  income 
twvity-five  per  cent  On  the  13th  day  of  May,  1850,  the  Mayor 
and  Aldermen  parsed  another  brdinance,  entitled  ^^  Anotdsnaxn^^ 
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AU^n/Ball  &  Co.  9«.  Mayor  ami  Alilcniien  of  Bnvaimab. 

.■Mil  "  TM  ■  -—  -^- t^m — ^wr^^i^MBwi^M^— _■ :__!_  , 

declaxaiory  of  existing*  tax  ordinances,  which  is  as  follows: 
Whereas,  it  is  understood  that  doubts  eidst  as  tx>  the  precise  daj 
from  which  returns  are  to  be  made  under  tl^e  brdinance.  passed . 
the  ilHi  dsjr  of  November^  1842,  imposing  a  tax  upon  all  gross 
income  derived  from  commissionfiiy  (whether  o)rdinaiy  or  guaranty 
eommisision^,)  charged-  on' purchases  or  sales  of.  any  articles 
whatever,  or  procuring  and  collecting  ireights^or  receiving  and 
forwarding  goods ;  on  all  money  negotiations';  on  the  purchase 
or  sale  of  stocks,  or  other  evidences  6t  debt  or  commissions  te- 
ceived  as  executor,  or  exedutriXy  or  administratbr  or^edn^inistre'' 
trix,  and  also  upon  the  profit  or  income  arising  from  the  pursniC 
of  any  faculty,  profession  or  cdlihg,  (the  -  cler^  Bsxd  school- 
masters  Excepted  ;)  and,  whereas,  the  Legislature  at  its  last  sea? 
;sion,  by  ^n  Act  duly  passed  and  approved^  adopted,  confinned' 
and  d^clared'of  full  force,  all  and  singular  the  ordinances  of  this 
corporation  heretofore  passed  and  then  in  .o|>aration,  for  laying 
and  collecting  any  tax  or  assessment--^  .   •       -    .-  ■    '  -  , 

>^Be  it  therefore  ordained  by  the  Mayot  and  Aldermen  of  the 
Cit^  of  Savannah  and  the  hamlets  thereof,  in  Council  assembled^ 
and  it  is  hefeby  ordained  by  the  authority  of  tiie  same,^  that  il^e 
City  Treasurer  be,  end  he  is  hetieby  ordered  and  directed  to  ie- 
oeive,  and  :all  persons  liable  to  said  ta^  are  re(j[uired  to  make  le- 
tyrns;  under  thje  ordinaii<;e.  aforesaid,  and  those  amendatory  tbune 
»  of,  from- the  day  -of  the  passing  and  approving  of  the  Act  afore* 
5aii 

^^  And  be  it  furliier  ordained,  that  1^  Gity  Treasurer  issue  ex- 
ecutions against  all  de&ulters,  according  to  the  tax  ordinances 
of  the  city.'^  •  '       •      .^        •        . 

By  order,  of  this  last  ordinstnce,  Allen,  Ball  &  Go.  returned 
commissions *on  purchases,  ^ales,  freight^  and  other  negotiations,- 
from  the  8th  December,  1849,  to  the  30th  April,  1850,  inclu- 
sive, $6,381,  tax  $119  71  r  atid  having  foiled  to  pay  tins  ^, 
the  'Mayor  and  Aldermen  issued  'an  execution  for  the  oollectioii 
of  the  same,  under  which«a  levy  was  made,  when  Allen,  Ball 
&.Co.  filed  their  affidavit  of  iUegahty/ setting  fprth^  Amoiy 
other  things,  the  following* grounds :  .» 

IbL  Because  the  said  execution  was  issued  Upon  assesBmeot 
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made  upoii  the  return  of  deponents  of  their  gross  income,  de- 
rived fiom  purchases,  sales,  freight,  negociations  and  general 
commmaal  business,  between  the  8th  December,  1849,  and 
30tfa  April,  1860,  which  said  return  was  made  by  an  Older  of.  the 
Mayor  and  Aldermen  of  the  City  of  Savannah -and  the  hamlets 
thereof^  which  said  order  was  illegal* 

2d.  Because  the  coiporation  of  the  City  of  Savannah  is  not 
auth(»rized  by  any  law  of  this  State,  to  levy  an  assessment  upon 
income,  and  because  the  said  execution  has  issued  to  collect  a 
tax  or  assessment  upon  the  income  of  deponents,  derived  from 
their  personal  labor. 

3d.  Because  the  ordinances  and  resolutions,  passed  by  th^ 
Mayor  and  Aldermen  of  the  City  of  Savannah  and  the  hamlets 
thereo!l^  under,  which  said  assessment  has  been  made  and  exe- 
cutioii  issued,  are  not  in  conformity  with  the  Act  of  24ih  of 
I)e<^mber,  1845,  nor  the  tax  law  of  1804,  nor  any  other  law  of 
this  State,  nor  in  conformity  with  the  powers  conferred  upon  die ' 
coiporation  of  the  City  of  3^vannah  by  the  Act  of  1849,  or  by 
|ny  odier  Act  of  the  Legislature  of  the  State  of  Greorgia,  bo^ 
on  the  contrary,  is  in  violation  of  said  laws. 

4tfa.  Because  the  ordinances  of  the  City  of  Savannah,  which 
assess  a  tax  upon  income,  and  under  which  said  execution  is- 
sued and  is  proceeding,  have  been  declared  to  be  invalid  and 
void  by  the  highest  judicial  Courts  in  this  State,  and  because 
said  execution  has  been  issued  \mder  said  ordinances  thus  judi- 
cially declared  to  be  inoperative. 

6th.  Because  the  ordinance  of  the  Mayor  and  Aldermen  of  the 
CSty  of  Savannah  and  the  hamlet^  thereof,,  passed  the  13th  of 
May,  1860,  entitled  ^^.An  Ordinance  declaratory  of  existing  Tax 
Ordinances,"  and  by  virtue  of  which  said  assessment  was  made, 
and  the  said  execution  issued,  was  without  authority  of  law,*  and 
levied  a  retrospective  tax  upon  income  which  had  been  received 
and  expended  prior  to  its  enactment 

This  affidavit  of  illegality  being  returned  to  the  Mayor  and 
Aldermen  on  the  29th  August,  1860,  the  same  was  overruled  by 
thoi^  and  ti^  execution  and  levy  ordered  to  proceed.    ^(Vhere* 
xsfonf  'AUeB,  Ball  k  Co.  by  their  counseli,  excepted  to  ^e  wdi 
VOL  jx  37 
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order  and  decision  of  the  Mayor  and  Alderinen,  upon'thtf  affida- 
vit of  illegality,  which  exceptions  were  o\'emiled.  Allen,  Ball 
&  Co.  then  presented  th^ir  petition  to  the  Judge  of  the  Superior 
Court,  in  and  for  the  Eastern  District,  in  terms  of  the  law,  pray- 
ing for  the  writ  of  certiorari,  upon  the  specifications  of  eifois 
complained  of  in  the  said  decision  and  order  of  the  Mayor  and 
Aldermen,  and,  upon  the  said  petition,  the  Judge  inade  an  order 
that  the  Mayor  and  Aldermen  should  show  cause  why  the  prayer 
of  the  petitioners  should  not  be  granted,  and  the  writ  of  certiarofi 
issued.  Upon  the  26th  December,  1850,  the  writ  was  made 
returnable,  and  cause  shown.  Whereupon,  the  Judge  refused 
to  grant  the  safiae,  and  maintained  that  the  4th  section  cT  the 
Act  of  the  Legislature,  approved  on  the  8lh  l>ecember,  1849, 
in  reference  to  the  City  of  Savannah,  and  providing  "that  all 
and  singular  the  ordinances  of  said  corporatioti  heretofore  pkssed, 
and  now  in  operation^  for  the  laying  and  collecting  of  aniy  tJMC  dr 
assessment,  be,  and  the  same  are  hereby  adopted  alid  donfirmed, 
and  declared  of  full  force,'^  made  the  ordinance  of  1842,  under 
which  this  tax  was  imposed,  valid  and  legal,  notwithstanding  Ae 
same  had  been  pronounced  null  and  void  by  his  predecessor  of 
the  Eastern  Circuit,  on  the  9th  of  June,  1849,  which*  judgment 
was  affirmfed  by  the  Supreme  Court,  in  the  Term  of  January, 
1850.  To  which  decision,  Allen,  Ball  &  Co.  by  their  ^counsel, 
Law  and  Bartow,  Charlton  &  Ward,  excepted,  and  now  allege  the 
following  grounds  of  error : 

1st.  Because  tlie  Jucjge  decided  that'  the  execution  issued 
against  the  property  of  Allen,  Ball  &  Co.  for  the  recovery  of  the 
tax  assessed  upon  their  iilcome,  as  heretofore  set  out,  was  prop- 
erly issued,  and  by  authority  of  law. 

2d.  Because  the  Judge  decided  that  the  Act  of  the  Oenenl 
Assembly  of  the  StAe  of  Greorgia,  passed  the  8th  day  of  De- 
cember, 1849,  gave  vaUdity  to  the  ordinance  of  the  Mayor  Sttd 
Aldermen  of  the  City  of  Savannah,  pass^tbe  lltb  diay  df  No- 
vember, 1842,  entitled  "An  Ordinance  amendatory  rf,  and 
in  addition  to  the  Tdx  Ordinance  of  the  City  of  SdviOMdi, 
foi:  r&ising  ilt#Ues  fbr  t&e  )^|>porf  6t  a  yFOOty  ifta  iMM^- 
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3d.  because  the  Judge  decided  that  the  said  ordinance,  be- 
fore recited  by  its  title,  was  in  operation  nt  the  time  of  the  passing 
of  the  Act  of  the  Gr^neral  As^enjfbly,  of  the  8th  day  of  Decem- 
ber, 1849,  when,  in  fact,  the  said  ordinance,  so  far  as  it  related 
to  the. tax  therein  imposed  upon  income,  had  been  declared  to 
be  inoperative  and  void  by  the  Judge  of  the  Superior  Court  of 
the  Eastern  District,  in  tlifc  Term  of  May,  1849,  which  judg- 
ment was  affirmed  by  tlie  Supreme  Court,  in  the  Term  of  Janu- 
axy,  1850.  '  * 

4th.  Because  the  Judge  erred  in  the  construction  he  gave  to 
the  4th  section  of  the  Act  passed  by  the  General  Assembly,  on 
the  8th  of  December,  1849,  which  enacted  '^tliat  all,  and  singu- 
lar the  ordinances  of  said  corporation,  (of  Savannah,)  heretofore 
passed,  and  now  in  operation  for  the  laying  and  collecting  ^of 
tax  or  assessment,  be,  and  tltey  arc  hereby  adopted  and  con- 
firmed, and  declared  of  full  force,"  by  applying  the  said  section 
to  the  tax  ordinance  referred  to,  wlien  the  same  was  not  in  ope- 
raiion  in  law  cSr  in  fact. 

5th.  Because  the  Judge  erred  in  deciding  "that  tlie  only  ordi- 
];tance8  of  the-  City  of  Savannah,  of  the  character  referred  to^ 
which  were  not  eitlier  obsolete  or  repealed  at  the  date  of  the 
Act,  were  the  ordinances  of  the  11th  of  November,  1842,  and 
of  the  22d  of  November,  1849^  the  latter  being  a  re-enact- 
ment  of  the  former,  witli  a  reduction  of  tlie  rates  of  taxation," 
when,  in  fact,  there  were  other  ordinance?  "  of  the  character  re- 
fen^ed  to,"  and  the  ordinance  of  the  22d  of  November,  1849, 
was.  not  a  re-enactment  of  the  ordinance  of  the  1 1th  of  Novem? 
her,  1842,  but  only  an  amendment  thereto. 

6th.  Because  the  Judge  erred  in  deciding  "  that  a  legislative 
Act,  when  passed  directly  by  the  Legislature,  or  indirectly  by 
fh^  authority,  must  be  considered  as  in  operation,  until  repealed 
or  pronounced  unconstitutional  or  illegal  by  the  Supreme  Court 
of  the  State."  Whereas,  the  ordinance  in  question  had  been 
declared  to  be  inoperative  by  a  Court  of  superier  and  competent 
jurisdiction^  in  a  case  in  which  its  validity  had  been  directly  in 
iasi^,  which  juflgment  remained  of  full  force,  until  reversed  by 
a  pfijfn^  tdbfmiJj  qt  o^exrulod  by  its  own  a^thority^aIld^biic^ 
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judgment  was  subsequently  affirmed  by  the  Supreme  Court,  a&d 
was,  therefore,  of  force  and  bmding  from  the  time  when  it 
was  made  by  the  said  Superior  Court. 

7th.  Because  the  Judge  erred  in  his  construction  of  the  Act 
of  the  Legislature  of  December  9th,  1840,  by  calling,  in  aid  of 
said  construction,  extrinsic  &ct8  and  circumstancs  not  mentioned 
or  .alluded  to  in  ihe  Act  itself,  and  by  explaining  the  legislatiTe 
intent  outside  of  the  terms  of  the  Act.  •  ■ 

Judge  Jackson  deeitied  it  unnecess^  for  him  to  consider 
whether  the  last  ordinance,  of  May,  1850,  could  or  could  not 
retroact,  so  as  to  authorize  the  issuing  and  levy  of  this  tax  exe- 
cution ;  for  the  reason,  I  suppose,  that  he  viewed  this  as  a  pro- 
ceeding'^mder  the  previous  ordinances  of  1842  and  1849.  Such 
it  purported  tp  be,  and  undoubt;edly  is.  Indeed,  this  last  ordi- 
nance did  not  prdess  fo  levy  a  taic,  but  was  diredaryy  merely,  as 
to  the  (node  of  giving  in  and  receiving  the  income  tax,  und^ 
existing  ordinances.  And^the  whole  question,  in  this  case,  turns 
upon  a  single  point :  Did  the  fourth  section  of  the  Act  of  1849 
give  validity  to  the  income  ordinances  then  upon  the  statute  book 
of  the  corporation  of  the  City  of  l^avannah  ?  And  the  answer  to 
this  inquiry  depends  upon  the  settlement  of  this  principle.  Does 
a  Statute  of  the  State,  giving  vitality  to  all  the  tax  ordinances 
of  a  city  ^^in  operaiiony^  ^PPty  to  one  which  has  been  judicially 
declared  by  the  Superior  Cowrt  to  be  inoperaiive  befbre  its 
passage?  The  ordinance  of  1842,  having  been  decided  by 
Judge  Fleming,  at  the  May  Term,  1849,  of  Chatham  Supe- 
rior Court  inoperativey  which  judgment  was  affirmed  by* tbe 
Supreme  Court,  upon  writ  of  efror,  the  January  ensuing,  was 
this  ordinance  embraced  by  the  Act  of  tiie  Assembly  "of  die 
8th  DecemW,  1849J  ^^  adopting,  enforcing  and  declaring  of  fiill 
force,  all  and  lingular  die  ordinances  of  the  corporation  of  Sa- 
vannah then  m  operation  ?"  T6  detennine  this  pcHnt  propeily, 
it  becomes  necessary  to  ascertam  the  effe(fl  and  operation  of 
a'wnt  of  errxir^.in  relation  to  the  judgment  rendered  tn  the  CSt- 
cuit  Court 

•  [1.]  The  writ  of  error  u  stn  original  writ  In  EIngland  ik  is 
issued  out  of  a  Court  of  cofo^j^ent  juiisdiedon,  directed  to  Ibe 
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Judges  of  a  Court  of  record,  in  ^hich  Jhud  judgment  has 
been  given,  and  comn^anding  them,  in  some  cases,  diem- 
delves^  to  examine  the  record ;  in  others,  to  send  it  to  an- 
other Court  of  appellate  jurisdiction,  therein  named,  to  be  ex- 
amined, in  order  that  some  alleged  error  in  tiie  proceedings 
maybecorrected*  Slefh^  PI.  138.  1  Oowen,  18, 19..  3  Ihm^ 
mtmij  364. 

[2.]  The  object  of  the  writ  of  error  is  to  reriew  and  correct 
an  error  of  the  law,  which  is  not  amendabte.at  Common  Law,  or 
cured  bj  any  of  the  Statute  of  jeofails.  Tidd^s  Pr.  eh.  43. 
GrahanCt  Pr.  B.  4,  e.  1  Bac.  Ahr.  Error  in  pr.  1  Vem.  169. 
Yeh.  7&  1  Salh.  322.  2  Sound.  46.  n.  6.  JStct,  101,  n.  1, 
3  BL  Cbin.  405.     Serg.  QmH.  LaWy  ch.  5. 

[3.]  It  is  considered  a  new  suit,  and  it  i&  less  an  action  ber 
tween  &€  original  parties  than  a  question  between  the  judg* 
ment  and  the  law.  It  is  not  the  action  which  is  to  be  ju(%edy 
but  the*  judgment.  7  Durnf^  if  Eastj  337.  6  P&rt.  Rep.  9v  9 
Skny^t  Qnui.  Law.  §1721.    2  Sand.  lOl,  / 

Writs  of  error  are,  upon  ^no/,  as  contrasted  with  iniitrloaih 
lory  judgments,  meaning,  by  the  words  final  judgment,  on^ 
which  determihes  the  particular  cause.  1  Wend.  d&.  4  Couh 
en,  82.  6  Johns.  337.  2  Mass.  142.  3  Binney^  631.  9 
Pierce,  «06.  3  T.  R.  78.  2  SaUc.  604.  4  JZok^,  366.  2 
Aim, 464,  466.  5  Qmn.  Rep.  366,  367.  TiUinghastfy  Yaks' 
TVeaiise  an  Error  and  Jfypealsy  passim. 

[4."]  The  inference  to  be  drawn  from  diese  authorities  is,  that 
the  judgment  of  thie  Court  below  is  considered,  at  Common  Law, 
a  fatal  jwigmentj.  and  the  object  6f  the  new  proceeding  by  will 
of  error,  is  t6  test  thiv  judgment  by  the  law,  the  result  being,  oi» 
such  an  examination,  either  its  affirmance  or  reversal. 

[5.]  By  the  Act  of  1846,  as  well  as  by  the  Common  Law,  t» 
writ  of  error  is  no  supersedeas  of  execution,  unless  botod  and  se- 
emity  is  given.  The  first  judgment  is  treated,'  to  all  intents  and 
purposes,  .as  a  final*  judgment  ;  Indeed,  if  it  be  sustained;  none 
other  is  awarded. 

[6.]  And  the  Statute  expressly  provides  that  judgment  in  Ae 
Count  bdow^if  affirmed,  shall  not  losevny  Ken  ox  fnoctej  Vi 
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reason  of  the  proceedingis  in  the  Court  above.  Pamphlet  Ijnos^ 
1845,  p.  21. 

[7.]  Our  coniclusion,  therefore,  i?  that  the  pendancy  of  the 
writ  of  error  did  not  affect  the  judgment  of  thp  Superior  Coi^^ 
declaring  void  the  ordinance  of  1S42,  imposing  a  tax  upon  in? 
come.  It  was  binding  until  reversed,  and  being  affirpied,  .it 
was  binding,  ab  iTvitio.  The  only  effect  of  the  judgment  of  the 
Supreme  Court,  in  January,  1850,  was  the  judicial  ascertainment 
of  the  fact,  from  an  examination  of  the  record,  that  the .  ordif 
nance  of  November,  1842,  was  always  a  nullity,  so  far  as  in- 
ineome  tax  was  concerned,  the  corporation  possessing  no 
authority  to  impose  it,  and  of  course  was  inoperative,  on  the 
8th  of  December,  1849,  when. the  Act  of  the  Legislature  was 
passed. 

[8.]  Had  the  judgment  of  affirmance  of  the  Supreme  Court 
been  pronounced  prior  to  the  legislative  enactn^nt,  there  would 
be  no  doubt  or  controversy.  The  effect  is  just  the  same,  whether 
made  in  October,  before  the  Act  was  passed,  or  in  January,  af- 
terwards. '  It  relates  back,  and  takes  effect  from  the  date  of  the 
first  judgment  in  the  spring  of  1849. 

[9.]  What  is  the  meaning  of  the  phrase,  **  in  operaUon^^^  used 
by  the  Assembly?  According  to  Webster,  and  the  best  lexico- 
graphers, operation  is  defined  to  be  the  exertion  of  power,  phys^ 
ical,  mechanical  or  moral — ^action,  as  of  an  army  or  fleet— r 
movement  of  machinery.  Can  an  ordinance,  which  had  been 
pronounced  a  nullity  by  a  Court  of  competent  jurisdiction,  six 
mondis  prmously,  and  the  proceedings  under  it  set  aside  as  ille- 
gal,  be  said  to  be  ^^  in  operationj^l  viz  :  working  for  the  corpora-" 
tion  ?  Instead  of  being  in  progress,  its  motion  was  complejtely 
arrested,  never  io  be  again  revived. 

What  purpose  those  who  framed  this  Act  may  have  designed 
to  subsierve,  we  do  not  pretend  to  know.  Grathering  the  inten- 
tion of  the  Legislature  from  the  langus^  of  the  Statute,  vre  are 
of  thQ  opinion  that  the  ordinance  of  .11th  of  November,  18^ 
was  not  "  in  operation^^  at  the  time  of  die  passing  of  the  Act  of 
Deceml^er  8th,  1849,  and  was,  therefore,  not  e^raced  by  the 
(^n9fl(rftte.j4th«§ctic^ni^  thpt-%t^        .      , 
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Whether  the-  3d  section  of  this  Act  confers  power  to  impose 
an  income  tax,  it  is  unnecessary  to-  decide.  It  vests  the  Mayor 
and  Aldermen  "  with  full  power  and  authority  to  make  such 
assessments,  and  levy  s.uch  taxes  on  the  inhabitants  of  Savan- 
nah, or  those  who  have  taxable  property  within  the  same,  for 
the  safety,  benefit,  convenience  and  advantage  of  the  city,  as 
shall  appear  to  them  expedient."  All  I  can  say  is,  that  this 
grant  is  e'xcieedirigly  broad. 

Let  the  judgment  be  reversed. 


*  •  • 
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SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  TALBOTTON, 

JANUARY    TERM,    1851. 

Present— JOSEPH  H.  LUMPKIN,  ) 

HIRAM  WARNER,  V  Judges. 

EUGENIUS  A  NISBET,  j 


No.  56. — ^Edwabd  Brooks,  plaintiff  in  error,  m,  John  C.  Ash- 

BUBN,  defendant  in  error. 

[1.]  In  an  action  of  trespaas  for  killing  a  slave,  the  defendant  plead  the  gen- 
eral issue,  and  at  the  trial,  gav'e  in  evidence,  by  way  of  justification,  that 
he  was  acting  as  a  patrolman,  under  the  44th  section  of  the  Act  of  1770 : 
Hdd,  that  the  defendant  was  not  sued  for  putting  in  execution  any  of  the 
powers  contained  in  the  Act  of  1770,  and  that  so  much  of  that  Act  as  i« 
repugnant  to  the  Judiciary  Act  of  1799,  which  requires  the  defendant  plainly, 
fully  and  distinctly  to  set  forth  his  defence  in  writing,  is  repealed  Igp  tiie 
latter  Act. 

[2.]  Where  a  witness  who  resides  in  the  County  in  which  the  suit  is  pending, 
and  waa  in  attendance  under  a  subpoena  on  the  first  day  of  the  Court,  and 
on  that  day  his  testimony  was  taken  by  commiflsion,  who,  on  the  day  of  the 
trial,  was  unable  to  attend  the  Court,  from  bodily  inditponHon :  Hddf  that 
the  testimony  could  not  be  read  aa  that  of  a  witness  who  was  unable  to  at- 
tend the  Ooort  from  age  or  bodily  n^iirmUy,  as  oontemptated  by  tfae^  Act  of 
1838. 

VOL  DC  38 
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[3.]  Where  au  itniucdinte  act  is  done  by  the  co-operation,  or  the  jcnnl  act  of 
two  or  more  persons,  they  are  all  trespassers,  and  may  be  sued  jointly  or 
severally,  and  any  one  of  them  is  liable  for  the  injury  done  by  all.  To 
render  one  man  liable,  in  trespass,  for  the  acts  of  others,  it  must  appear 
either  that  they  acted  in  conccrtj  or  that  the  act  of  the  party  sought  to  be 
charged,  ordinarily  ami  naturally  produced  the  acts  of  the  others. 

Trespass,  in  Macon  Superior  Court.  Tried  before  Judge 
Warriin,  September  Term,  1850. 

This  was  an  action  of  trespass,  brought  by  Edward  Brooks 
against  John  C.  Ashbum,  for  the  value  of  a  negro  man.  The 
plaintiff's  case  showed  that  Ashburn  and  one  Drawhom  went 
to  the  house  of  one  Lockett,  on  the  Sabbath  day,  in  search  of 
a  runaway  negro  of  Drawhom's.  Seeing  some  negroes  col- 
lected, they  approached  them,  when  the  negroes  ran  in  different 
directions.  Ashburn  pursued  one,  and  Drawhom  another.  Draw- 
hom stmck  the  negro  of  plaintiff,  and  killed  him.  The  value  of 
the  negro  $800. 

Plaintiff  offered  in  e\idence  the  interrogatories  and  answers 
of  John  McKenzie,  an  aged  and  infirm  person,  who  had  been 
subpoenaed,  and  was  in  attendance  on  the  first  day  of  the  term. 
The  commission  w^as  executed  on  that  day.  On  the  day  of  the 
trial,  he  was  "  unable  to  attend,  firom  bodily  indisposition."  The 
witness  was  a  regular  minister  of  the  gospel,  and  had  attended 
his  usual  appointments  previous  to  this  last  sickness. 

The  Court  rejected  the  depositions,  offering  plaintiff  a  con- 
tinuance. This  decision  was  expepted  to,  and  is  assigned  for 
error. 

Defendant  proved  that  he  was  commissioned  as  a  Captain  of 
Patrols,  in  the  first  of  the  ye^ir,  1846,  (in  which  year  the  negro 
was  killed,)  which  commission  was  to  continue  three  months,  or 
Tmtil  the  Captain  resigned.  The  negro  was  killed  within  his 
patrol  district; 

To  all  of  thi*  testimony  plaintiff  objected,  on  the  ground  that 
de&ndant  had  pleaded  only  the  general  issue^  and  had  not  set 
forth  in  his  answer  the  defence  now  relied  on.     The  Court 
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overruled  the  objection,  and  this  decision  was  excepted  to,  and 
i^  now  assigned  as  error. 

The  Court  charged  the  Jury  as  follows : 

"  If  the  evidence  convinces  you  that  Drawhom  and  the  de- 
fendant went  voluntarily,  and  in  concert,  into  the  enclosure  of 
Mr.  Lockett,  to  rout  slaves  there  seea  by  them,  and,  in  the  pur- 
suit of  this  purpose,  Drawhom  or  Ashburn  killed  the  negro,  each 
and  both  are  civilly  liable  to  any  party  injured,  for  the  injury 
done  by  either,  and  the  value  of  the  slave  is  the  measure  of 
damages. 

"  But  if  the  entering  the  enclosure  of  Lockett  by  defendant 
and  Drawhom  was  not  voluntary,  but  in  the  execution  of  patrol 
duty  by  Ashbum,  the  act  of  entering  the  enclosure  was  not  a 
trespass,  but  lawful ;  and,  in  the  execution  of  this  lawful  act, 
any  one  of  the  parties  who  acts  in  excess  of  his  duty,  will  be 
alone  liable ;  or,  at  most,  any  [?uch  as  may  act  in  excess  of  their 
duty  would  be  liable  for  damages  arising  from  the  excessive 
act  So  that  if  it  was  in  discharge  of  their  duty,  as  patrol- 
men, they  entered  the  enclosure,  and  Drawhom  went  in  pur- 
suit in  one  direction,  and  the  defendant  in  another  direction,  ancl 
Drawhom  killed  the  slave  without  excess  of  action  by  Ashburn, 
or  by  his  direction,  then  Ashburn  is  not  civilly  liable,  and  plain- 
tiff must  look  alone  to  the  party  killing  his  ^lave  for  the  dam- 
ages he  has  received. 

"  The  Jury  will  discover  from  this,  that  much  depends  upon 
the  fact,  whether  ^e  defendant  was  acting  at  the  timeyhona  Jide^ 
as  a  patrolman,  in  &e  agency  he  had  in  the  matter  under  consid-> 
eration.  If,  at  the  time,  he  was  acting,  bona  ^fidey  as  a  patrol- 
mdit,  and  was  not  present  and  countenancing  the  excessive  act 
of  producing  death,  then  he  is  not  liable  to  plaintiff  for  damages. 
But,  on  the  xjontrary^  if  the  defendant  Jind  Drawhom  were  not 
acting  as  patrolmen,  and  this  defence  is  an  afterthought,  then 
each  is  liable  for.  the  act  of  the  other,  and  Ashbum  is  liable  for 
the  act  of  Drawhom,  and  (if  Drawhom  killed  the  negro)  liable 
for  Ae  value  of  the  slave.  The  Jury  will  judge  of  the  evidence, 
and  apply  it  to  the  principles  of  law  laid  down,  and  fiod,  ac- 
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cording  to  the  <ymviction  which  the  evidence  produces  on  your 
minds." 

To  all  of  which  instructions,  or  so  much  as  tended  to  excuse 
the  defendant  from  liability  as  a  co-trespasser,  on  the  ground  of 
being  a  patrolman,  plaintiff  excepted,  and  has  assigned  error 
thereon. 

These  several  groimds  of,  error  were  argued  before  the  Su- 
preme Court 

S.  Miller  and  Geo.  R.  Hunter,  for  plaintiff  in  error. 

L.  S.  Smffh,  for  defendant  in  error. 

.•  • 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  first  ground  of  error  taken  in  the  record  to  the 
judgment  of  the  Court  below,  which  we  shall  consider,  is  the 
admission  of  the  evidence  offered  by  the  defendant,  as  a  justifi- 
cation under  the  Patrol  Laws  of  this  State.  This  defence  was 
not  specially  set  forth  in  the  defendant's  answer,  he  having  only 
[dead  the  general  issue  to  the  plaintiff's  action.  The  question  is, 
whether  this  evidence  of  justificatian  was  admissible,  under  the 
plea  of  ike  general  issued 

The  defendant  relies  on  the  44th  section  of  the  Act  of  1770, 
relating  to  slaves,  pad*ols,  and  free  persons  of  color.  Prince^ 
786.  That  section  of  the  Act  declares,  that  "  if  any  person 
shall  be,  at  any  time,  sued  for  putting  in  execution  any  of  the 
powers  contained  in  this  Act,  such  person  shall  and  may  plead 
the  general  issue,  and  give  the  special  matter  and  this  Act  in 
evidence,"  &c. 

This  action  is  a  conxmon  action  of  trespass,  brought  by  tiie 
plaintiff  against  the  defendant.  The  defendant  is  not  sued  for  put- 
ting in  execution  any  of  the  powers  amtained  in  the  ML  of  1770. 
It  is  true,  he  offered  evidence,  on  the  trial,  to  justify  himself,  un? 
der  the  provisions  of  that  Act ;  but  such  evidence  was  an  inde- 
pendent  matter  of  defence  for  faun,  which  he  ought  specaally  to 
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have  set  forth  in  his  answer,  as  provided  by  t^  9th  section  of 
the  Judiciary  Act  of  1799.     iVrnce,  421.         ^ 

The  Judiciary  Act  of  1799  regulates  the  pleadings  in  aH  chil 
suits,  cognizable  in  the  Superior  oxid  Inferior  Courts,  on  the 
Common  Law  side  of  said  Courts,  respectively.  Prince j  420. 
The  plaintiff's  action  was  a  civil  suity  to  recover  damages  for  the 
injury  done  to  his  property ;  and  if  the  44th  section  of  the  Act 
of  1770  shall  be  considered  as  repugnant  to  the  Act  of  1799,  so- 
far  as  the  pleadings  of  the  defendant  are  concerned,  then  the 
Act  of  1799  repeals  the  Act  of  1770  to  that  extent.  The  same 
reason  exists  in  this  case  why  the  defendant  should  ^^plainly^ 
fully  and  distinctly  set  forth  the  cause  of  his  defence,'\to  pre* 
vent  surprise  at  the  trial,  on  the  part  of  the  plaintiff,  as  in  any 
othertcm/  suit  which  may  bejnstituted  in  the  Court,  Joknnft 
et  al.  vs.  BaUingallj  1  Kelly,  68. 
This  ground  of  error  was  well  taken,  and  must  be  sustained* 
[2.]  The  next  ground  of  error, assigned  uponi  the  record  is, 
that  the  Court  rejected  the  answers  of  John  McKenzie,  whose 
testimony  had  been  taken  by  commission,  under  the  provisions 
of  the  Act  of  1838.  That  Act  providesi,  among  otlier  things^ 
that  any  witness  whom  the  plaintiff  or  defendant  may  deem  mar 
terial  in  jany  cause  pending  in  any  of  the  Courts  of  Law  and 
Equity  in  this  jState,.who,  from  age  or  other. bodily  hifirmity,  may 
be  unable  to  attend  Court,  it  shall  and  may  be  lawful  to  exam- 
ine such  witness  by  commission,  in  the  manner  prescribed  by 
law,  in  case  where  witnesses  reside  out  of  the  Coimty.  Hotck- 
kisij  585.  The  &cts  disclosed  by  the  record  do  not,  in  our 
judgment,,  bring  this  witness  within  that  provision  of  the  Act  of 
1838,  which  rdates  to  those  persons  who,  from  age  or  other  bodily 
infirmity  J  are  imable  to  attend  the  Court.  This  witness  resided  in 
die  County,  Was  subpeenaed  smd  attended  the.Court,  in  person,  on 
the  first  day  of  the  term,  on  which  day  his  answers  were  taken; 
but  on  the  day  of  the  trial,  the  record  states,  he  was  unable  ta 
attend,  from  bodily  indisposOiany  not  from  age  or  bodily  tn/frmt^y. 
it  also  appears  that  the  witness  was  a  minister  of  the  gospel,  and 
attended  his  usual  appcnntments  priorto  this  last  sickness.  Tak-- 
ing  tfie  record  bb  true,  this  witness  was  attending  the  Coxictl  >a3ir 
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der.  a  subpoena,  like  any  other  witness  who  lived  in  the  County 
in  which  the  suit  was  pending,  but  was  taken  sick  during  the 
term  of  the  Court,  and  was  not  able  to  be  present  on  the  day  of 
trial  on  that  account. 

The  plaintiff  was  undoubtedly  entitled  to  have  had  a  continu- 
ance of  his  cause,  w^hich  the  Court  offered  to  grant  him,  but  the 
testimony  of  the  witness,  taken  by  commission,  under  the  peculiar 
facts  of  this  case,  we  think,  was  properly  rejected  by  the  Court 
It  is  always  -desirable  to  have  the  witness  personally  present  in 
Court,  when  it  can  be  done,  and  we  are  unwilling  to  create  er- 
ceptions  in  favor  of  the  introduction  of  testimony  taken  by  com- 
mission, beyond  tliose  which  the  Legislature  have  thought  proper 
to  create,  and  the  party  offering  such  testimony  must  clearly 
bring  it  within  the  provisions  of  the  Statutes  which  authorize  it 
See  Craft  vs.  Jackson^  4  Geo.  Rep,  363. 

[3.]  The  third-  and  last  objection  taken  to  the  judgment  of 
the  Court  below,  is  its  charge  to  the*  Jury. 

Ashbum  was  alone  sued  in  this  action,  and  the  effort  of  the 
plaintiff,  on  the  trial,  was  to  make  him  a  joird  trespasser  with 
Drawhorn,  who  killed  the  slave.  Ashbum  justified  as  a  patrol- 
man. It  appears  some  negroes  were  routed  in  the  yard  of  Lock- 
ett ;  Ashbum  pursued  one  in  one  direction,  and  Drawhom  pur- 
sued the  plaintiff's  negro  in  another  direction,  and  committed 
the  trespass. 

« 

Where  an  immediate  act  is  done,  by  the  co-operation  or  the 
joint  act  of  two  or  more  persons,  they  are  aU  trespassers,  and 
may  be  sued  jointly  or  severally,  and  any  one  of  them  is  liable 
for  the  injury  done  by  all.  To  render  one  man  liable,  in  tres- 
pass, for  the  apts  of  others,  it  must  appear  either  that  they  acted 
in  cancerij  or  that  the  act  of  the  party  sought  to  be  charged,  ordi- 
narily and  naturally  produced  the  acts  of  the  others.  Guile  vs, 
Swatiy  19  John.  Rep.  382.  If  Ashbum,  as  a  patrolman,  Altered 
the  yard  of  Lockett,  in  company  with  Drawhom,  to  disperse  the 
slaves,  and  did  not  exceed  his  authority  by  any  act  done  by 
I^m,  he  is  not  responsible  for  the  excess  of  authority  on  the 
part  of  Drawhom,  unless  he  acted  in  concert  with  Drawhoni, 
either  directly  or  indirectly,  in  the  commission  of  the  acts  wUch 
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constitute  such  excess  of  authority.  Did  the  act  of  Ashburn 
entering  the  enclosure  where  the  negroes  were,  as  a  patrolman, 
and  pursuing  one  negro,  which  was  not  injured,  in  one  direc- 
tion, naturally  produce  the  act  of  trespass  committed  by  Draw- 
horn  upon  the  plaintiff's  negro,  who  was  pursued  in  a  different 
direction  ?  In  short,  did  Ashburn,  either  directly  or  indirectly, 
act  in  concert  with  or  contribute  to  tlie  act  alleged  as  an  ex- 
cess of  authority  on  the  part  of  Drawhom  ?  If  he  did,  then,  in 
the  eye  of  the  law,  he  is  a  co-trespasser ;  if  he  did  not,  then  he 
is  not  liable  to  the  plaintiff  as  such. 

We  are  of  the  opinion  that  the  Court  gave  the  law  applicable 
to  the  facts  of  this  case,  in  charge  to  the  Jury,  substantially 
correct,  and  find  no  ground  for  a  reversal  of  the  judgment  in  that 
assignment  of  error.  The  judgment  of  the  Court  below  must, 
however,  be  reversed,  on  the  first  ground  considered,  and  it  is 
so  adjudged. 


No.  57. — ^Henry  S.  Hoadley,  plaintiff  in  error,  vs.  Luke  .Bliss, 

defendant. 

[1.]  Letters  from  the  indoraer  to  the  holder  of  a  note,  bajred  by  the  Statute, 
which  bear  date  anterior  to  six  years  preceding  the  institution  of  suit :  Held, 
to  be  inadmissible  to  tak«  the' case  out  of  the  Statute. 

[2.]  A  note  made  payable  at  either  of  the  fianks  in  Macon :  Held,  to  be  within 
the  proviso  to  th^  Act  of  1 826,  whiph  dispenses  with  denmnd  and  notice  to 
charge  an  indorser. 

'{3.]  An  indorser  can  waive  demand  apd  notice  before  the  maturity  of  the 
note  only ;  after  its  maturity,  he  can  waive  proof  of  demand  and  notice. 

Assumpit,  &c.  in  Early  Superior  Court.     Tried  before  Judge 
Wabbek,  October  Term,  1850. 


304  SUPREME  COURT  OF  GEORGIA. 


Hoadley  vt.  Bli»8. 


This  was  an  action  by  Hoadly  against  Bliss,  as  the  indorser 
upon  the  following  note : 

$1660  60.  December  25^  1837. 

On  the  first  day  of  June  next,  we  promise  to  pay  to  the  or- 
der of  Luke  Bliss,  sixteen  hundred  and  sixty  dollars  and  fiffy 
cents,  at  either  Bank  in  Macon,  for  value  received. 

(Signed,)    CRAFT  &  LEWIS. 

(Indorsed,)    Luke  Bliss. 

CrcAT^.— February  11,  1841,  $100;  March  27,  1841,  $100; 
April  28,  1841,  $100 ;  June  8, 1841,  $84  12. 

■ 

The  suit  was  commenced  on  the  9th  April,  1847,  and  there 
iwas  in  the  petition  a  count  upon  a  new  promise  alleged  to  have 
fceen  made  on  20th  April,  1841. 

On  the  trial,  the  following  letter  was  read  in  evidence. 

Fort  Gaines,  April  20,  1841. 
^' Mr.  H.  S.  Hoadly  : 

Dear  Sir — ^I  enclose  you  herewith  one 
hundred  dollars,  the  best  funds  I  could  get.  We  don't  get  a 
dollar  of  Augusta  bank  bills  in  this  quarter.  The  bearer  of  this, 
Dr.  Gardner,  will  return  in  a  short  time.  You  could  ackaiowledge 
receipt  by  him.  Times  are  extraordinary  hard  on  Merchants. 
I  wish  you  could  excuse  me  from  paying  anything,  more  at  pre- 
isent.  Truly  yours,  LUKE  BLISS.*' 

Three  other  letters  were  oflFered  in  evidence,  dated,  respective- 
ly, 16th  January,  1841,  3d  February,  1841,  and  21st  March, 
1841,^  the  first  of  which  prayed  indulgence  upon  the  claim 
now  in  suit,  and  the  two  latter  enclosed  each  the  sum  of  $100. 

The  Court  rejected  the  letters  as  evidence,  on  the  ground  that 
they  bore  date  anterior  to  six  years  immediately  preceding  the 
commencement  of  the  suit  This  decision  was  excepted  to  by 
counsel  for  plaintiff. 

The  Court,  among  other  things,  charged  the  Juiy,  that  to  hold 
the  defendant  liable,  as  indorser  upon  the  note^  it  was  neces- 
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sary  for  the  plaintiff  to  prove  demand  and  refusal  of  the  maker, 
and  notice  to  tlie  defendant;  that  the  said  note  fell  within  the 
proviso  to  the  Act  of  26th  December,  1826,  "to  define  the  lia- 
bility of  indorsers  of  promissory  notes,"  &c.  and  that  if  plaintiflF 
failed  to  prove  notice  of  the  demahd  and  refusal,  the  defendant 
vras  discharged. 

To  which  charge,  plaintiflF  excepted. 

On  these  two  exceptions,  error  was  assigned. 

DowyiNG,  for  plaintiff  in  error. 

McDouGALD  and  Caruthers,  for  defendant.    . 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  letters  were  rightfully  rejected.  They  could  prove 
nothing  of  themselve8,*bearing  date  anterior  to  the  six  years  pre- 
ceding the  suit.  If  they  contain  evidence  of  a  new  promise  to 
pay  the  note,  that  promise  is  barred.  There  is  na  evidence  to 
connect  them  with  the  payments  made  within  six  years,  and  can- 
not be,  therefore,  any  part  of  the  resgesUe  of  those  payments. 

[2.]  We  ako  think  that  this  note  is  within  the  proviso  to  the 
Act  of  182^  It  excepts  from  the  operation  of  the  Act,  which  de- 
clares demand  and  notice  to  be  unnecessary  to  charge  indorsers, 
"  notes  which  shall  be  given  for  the  purpose  of  negotiation,  or 
intended  to  be  negotiated  at  any  chartered  bank,  or  which  may 
be  deposited  in  any  chartered  bank  for  collection."  Prince^  462. 
This  note  is  made  payable  at  either  of  the  banks  in  Macon,  The 
undertaking  of  the  holder  is,  that  he  will  have  the  note  at  one  of 
those  banks  at  maturity,  and  of  the  maker,  that  he  will  there  pay 
it  The  presentation  gf  a  note  at  bank  for  payment,  and  the 
pajrment  of  ij  tflere,  would  be  a  collection  of  it  at  bank,  ffthe 
note  be  presented  at  bank  by  the  holder,  oi*  any  other  person  for 
him  for  payment  at  maturity,  it  is  a  deposit  there  for  collection. 
When,  therefore,  the  parties  agree  in  the  face  of  the  note,  that  it 
shall  be  payable  at  bank,  such  agreement  aflfords  conclusive  evi- 
dmce  diatslhejr  intend  it  to  be  deposited  there  foi' 
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and  we  are  obliged  to  infer  that  it  was  so  agreed  for  the  very 
purpose  of  bringing  it  within  the  pf;oviso  of.  the  Statute ;  that  is, 
that  it  was  thiepurpose  and  intent  of  the  parties,  to  this  paper, 
that  the  indorser  should  have  notice.  Again,  it  is  fairly-  to  be 
presumed,  from  the  fact  that  this  note  is  made  payable  at  bank, 
that  the  parties  intended  it  to  b^  negotiated  at  bank.  This  is  the 
form  in  which  notes  are  usually  written  when'  money  is  to  be 
raised  upon  them  at  bank.  It  is  not  an  indispensable  form,  but 
it  is  the  usage  to  make  them  payable  at  the  bank  where  they  are 
to  be  discounted.  It  is  convenient  to  have  them  so  payable. 
The  understanding  of  mercantile  men  and  of  the  law  merchant 
would  be,  I  think,  that  where  a  note  is  thus  drawn,  the  intention 
of  the  parties  is,  not  that  it  necessarily  must  be,  but  that  it  may 
be  negotiated — that  is,  sold- — ^transferred  to  the  bank. 

I  know  not  that  anything  more  need  be  said  on  this  assign- 
ment. 

[3.]  The  presiding  Judge  held,  that  ^indorser  could  waive 
demand  and  notice  before  the  note  Jell  due,' and  it  is  excepted  that 
diis  was  an  error.  He  could  waive  demand  and  notice  at  no 
other  time.  It  is  true  that  he  may,  q/ler  it  is  due,  waive  his  ri^t 
to  except  to  his  liability,  that  is,  waive  proof  of  demand  and  no- 
tice, and  the  presiding  Judge  held  npthing  to  the  contrary  of  this. 

Let  the  judgment  be  affirmed. 


No.  68.— Habdt  Durham,  plaintiff  in  error,  vs.  Trb  'Stats  w 

Georgia,  defendant  in  error.         ^ 

[1.]  There  is  no  restrnnt  on  the  power  of  the  State's  Attorney  to  enter  a  Mflr 
protegui  on  any  bill  of  indictment,  with  the  concarrenpe  pf  the  Court,  pie- 
vided  the  caee  hat  not  been  fiabmitted  to  the  Jury. 

[2.]  The  ladlr  lection  of  the  XIV.  division  of  the  Penal  Code,  allcywiag  any 
person  against  whom  a  trae  bill  of  indietmen^  it  ibniid  ibr  squ  offisaoe  not 

fita^  ti^  IV  pl«n(ni  ^  WM^  «f  M^  Pnrt  %  d^^ 
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either  at  the  tem  when  (he  iDdictment  is  foaud,  or  at  the  next  lucceediDg 
term  thereafter,  and  entitling  the'accused  to  be  absoli^tely  discharged  and 
acquitted  of  the  offence,  if  such  person  is  not  tried  at  the  term  when  the 
demand  is  made,  or  at  tbo  next  succeeding  term  thereaftei^:  Provided,  that 
at  both  terms  there  were  Juries  iijipanneled  and  qualified  to  try  the  pris- 
oner— is  imperative  m.its  language,  and  admits  of  no  exceptions.  Trial  or 
acquittal  are  the  only  alternatives. 

Indictment  for  perjury,  in  Dooly  Superior  Court     Decision 

by  Judge  Warren,  November  Term,  1850. 

» 

At  the  May  Term,  1850,  of  Dooly  Superior  Court,  Hafdy 
Durham  was  indicted  for  perjury.  The  perjury  aissigned,  was 
upon  an  affidavit  to  a  bill  filed  for  tHe  review  of  a  former  de* 
cree,  rendered  in  Dooly  Superior  Court.  At  that  term,  the  de- 
fendant demanded  d  trial,  in  terms  of  the  provision  niade  in  the 
Penal  Code,  and  placed  his  demand  upon  the  minutes.  At  the 
November  Term^  ^J^IfA^  when  the  case  was  called  in  its  order, 
the  defendant  annooved  himself  ready  for  trial.  Whereupon, 
the  Solicitor  General  desbed  the  Court  to  enter  a  noUe  prosequiy 
stating  that  he  was  induced  so  to  do,  for  the  reason  that  the  in- 
dictment was  fatally  defective.  The  counsel  for  defendant  then 
moved  the  Court  for  an  order  of  discharge  from  the  offence 
stated  in  the  indictment.  The  ifcurt  refused  the  motion,  and 
allowed  ^nol.prds.  to  be*  entered.  Which  decision  was  ex- 
cepted to,  and  is  Assigned  as  error. 

Afterwards,  and  at  the  same  term  of  the  Court,  a  new  bill 
of  indictment  was  preferred  and  found  against  the  defendant  for 
perjuiy,  assigned  upon  the  same  affidavit,  "and embracing  sub- 
stantially the  same  offence."  When  the  same  was  called  in  its 
order  for  trial,  the  defendant  announced  himself  ready.  The  coun- 
sel for  the  State  then  moved  a  continuance:  Whereupon,  defend- 
ant, by  his  counsel,  moved  for^  an  order  of  discharge  and  acquittal 
— the  case  being  finally  called,  and  a  Jury  being  in  attendance, 
impanneled  and  qualified  to  try  the  case.  Which  order  was  re* 
fused  by  the  Court — Judge  Warren  holding  that  thir  first  ihdiict- 
ment  was  so  defective*that  an  acquittal  would  fiimnh  no  baf.io 
a  SMSond  iodidtmeut  for  the  9ame  oflfenoe^    Tbt  motio&lnr  ^^ 
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State  for  a  continuance  was  then  granted.     These  decisions 
are  assigned  as  error. 

I,  L.  Harris  and  S.  T.  Bailey,  for  plaintiff  in  error. 

B.  Hill,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

A  true  bill  for  perjurj-  having  been  found  against  Hardy  Dur- 
ham, in  the  Superior  Court  of  Dooly. County,  the  indictment  was 
called  in  its  order,  at  the  November  Term,  1850,  of  said  Court, 
and  the  defendant  was  required  to  announce  whether  or  not  he 
was  ready  for  his  trial.  He  answered  that  he  was  ready. 
Whereupon,  the  Solicitor  General  moved  to  enter  a  nolle  prosequi 
in  the  case,  for  the  purpose,  as  he  alleged,._of  preferring  another 
and  more  perfect  bill  against  the  accused.^  This  proceeding  was 
resisted  on  the  part  of  Durham,  on  the  ground  that^t  the  pre- 
vious May  Term  of  tlie  Court^  when  .the  indictment  w'as  found, 
he  had  placed  upon  tlie  minutes  of  the  Court  a  demand  for  his 
trial,  in  terras  of  the  Penal  Code;  and  that  not  ha^-ing  been  tried 
then,  he  was  entitled  to  be  tdpd  now,  or  discharged  from  the  of- 
fence.'  The  Court  allowed  the  Tiolle  prosequi  to  be  ntered,  but 
refused  to  discharge  tlic  prisoner.  A  new  bill  was  preferred  and 
found  for  the  same  offence  as  tliat  specified  in  the  first  indict- 
ment ;  which  being  called  in  its  order  qn  tlie  criminal  docket, 
and  tlie  defendant  being  again  required  to  say  whether  or  not  he 
was  ready  for  his  trial,  answered,  as  before,  that  he  was  ready. 
Whereupon,  the  Solicitor  General  applied  for  a  Continuance  of 
the  cause,  on  the  part  of  the  State,  which  was  opposed  by  the 
accused,  who  still  insisted  that,  under  the  law,  it  was  his  right 
to  be  tried  or  acquitted  at  that  term  of  the,  Court  The  Court 
granted  the  continuance,  but  refused  the  application  for  the  dis- 
charga  of  the  defendant ;  and  to  reverse  these  several  rulings, 
this  writ  of  error  is  brought 

The  case  rests  entirely  upon  the  construction  to  be  put  japon 
tbe  I8tb' section  of  tfa^  XIV.  dl^on  of  the  Penal  Ckniib^  wliich 
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is  in  these  words  :  "  Any  person  against  whom  a  true  bill  of  in* 

dictment  is  found,  for  an  offence  not  affecting  his  or  her  life,  may 

demand  a  trial  at  the  term  when  the  indictment  is  found,  or  at 

the  next  succeeding  terra  thereafter ;  which  demand  shall  be 

placed  upon  the  minutes  of  the  Co«rt,  and  if  such  person  shall 

not  be  tried  at  the  term  when  the  demand  sliall  be  made,  or  at 

the  next  succeeding  terui  thereafter,  provided,  that  at  both  terms 

there  were  Juries  impanneled  and  qualified  to  trj*  such  prisoner, 

'  then  he  or  she  shall  be  absolutely  discharged  and  acquitted  of 

the  offence  charged  in  the  indictment."     iVtucf,  661. 

[l.J  The  view  we  take  of  the  clause  in  this  Code  is  this: 
Notwithstanding  the  demand  for  a  trial  made  by  the  defendant, 
and  put  upon  the  minutes,  it  is  tlie  right  of  the  State  to  enter  a  nolle 
prosequi  upon  the  first  or  any  subsequent  bill  or  bills  of  indictment 
that  may  be  found  against  the  ^defendant  for  the  same  offence, 
either  for  defects  in  the  pleadings,  want  of  proof  or  any  other 
cause,  if  the  cuse  has  not  been  submitted  to  the  Jury. 

[2.]  But  we  are  clear  that  the  accused  uiust  be  tried  at  the 
term  when  the  demand  is  made,  or  at  tlie  next  succeeding  term 
thereafter  :  Provided,  that  at  both  of  tliese  terms  there  were  Ju- 
ries  impanneled  and  qualified  to  try  the  prisoner,  or  in  default 
thereof,  he  shall  be  absolutely  dii|||iarged  and  acquitted  of  the 
ojffince  with  which  he  stands  charged.  The  Statute  is  impera- 
tive, and  it  means  this,  or  it  meahs  nothing.  It  was  wisely  and 
humanely  framed  to  carry  into  effect  tliat  provision  of  the  Con- 
stitution which  declares,  that  "  ^n  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial." 
Prince,  900.  And  this  construction  imposes  .no  great  burthen 
upon  the  State.  She  has  at  her  command  ample  means  of  col- 
lecting testimony  and  preparing  for  trial;  she  can  recognize 
witnesses  to  appear  and  testify;  she  can  coerce  their  personal 
attendance  from  all  parts  of  the  State,  and  provision  is  made  to 
defray  their  expenses ;  she  cannot  be  taken  by  surprise,  as  six 
months  previous  notice  has  to  be  given  that  a  trial  will  be  claimed. 
If,  under  such  circumstances,  she  is  not  ready,  the  Legislature, 
to  remedy  the  evil  under  the  English  practice,  of  suffering  the 
Crown  to  delajr  the  prosecution  until  it  ^tetiitBp\ir909^^s>>Kt«^ 
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minate  it,  has  interposed  this  statutory  bar  or  limitation.  It  is  one 
of  the  great  safeguards  thrown  around  the  citizen  to  protect  him 
from  unreasonable  and  vexatious  procrastination  and  harrass- 
ment. 

The  first  application  made  by  the  defendant  for  his  disoharge, 
being  immediately  consequent  upon  the  discontinuance  of  the 
first  indictment,  and  during  the  progress  of  the  Court,  we  hfljU 
was  premature,  and  was,  therefore,  properly  rejected.  But  Ae 
last  application  having  been  made  after  the  second  inctictment 
was  called  in  its  order  on  the  criminal  docket,  and  continued, 
we  have  a  right  to  assume,  what  was  not  disputed  in  the  argu- 
ment, that  it  was  the  only  opportunity  left  to  the  State  to  bring 
this  prosecution  to  a  close,  and  that  having  failed  or  refused  to 
do  so,  the  accused  was  then  in  order  to  move  for  his  discbai^ 
from  the  offence,  and  that  it  was  error  in  the  Court  to  deny  it, 
either  on  account  of  the  insufficiency  of  the  antecedent  indict- 
ment, or  for  any  other  cause.  The^  Act  makes  no  exceptions — 
none  are  admissible  by  the  Courts. 

Judgment  reversed. 


No.  59.— James  Harrison  and  others,  plaintiffs  in  error,  t».. 
Norman  B.  Thompson,  defendant  in  error* 

[1.]  Where  a  Sheriff  seized  and  sold  the  property  of  a  defeDdunt  for  an 
amount  larger  than  the  sum  due  on  the  execution,  and  returned,  that  the 
proceeds  of  the  sale  were  taken  fof  ooMti^  without  specifying  what  costs : 
Hddf  that  such  a  return,  by  the  Sheriff,  was  neither  legal  nor  proper;  that 
it  was  his  duty  to  distinctly  state  in  his  returns,  the  particular  items  off 
for  which  the  money,  arising  from  the  sale  of  the  defendants  proper^, 
appropriated. 

[2.]  When  the  Court  charges  the  Jury  on  an  assumed  state  of  (acts,  obC 
proved  before  the  Jury,  it  it  erroneous. 
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Motion^  in  Sumter  Superior  -Court.  Decided  by  Judge  Wak*. 
HEN,  November  Term,  1850. 

This  was  a  motion  to  set  a&dde  and  have  satisfaction  entered 
on  2Ljt.\fa.  in  favor  of  defendant  in  error  against  plaintiffs  in 
eiTor,  for  $74,  principal,  and  |4  75,  interest^on  the  gf(>imd  that 
tii§  entries  on  the  paper  itself,  unless  explained,  showed  the  same 

_  » 

to  be  pa^  off.     Those  entries  were  as  follows : 

• 

"  Levied  the  within  ^.  /a.  on  lot  No.  167,  the  west  half  of 
lot  No.  86,  in  the  26th  district ;  also,  lot  No.  92,  in  the  27th 
district;  all  levied  on  as  the  property  of  James  Harrison, 
Marqh  29,  1842.  E.  J.  COTTLE,  Sheriff.'' 

^^  The  above  levy  was  sold  the  sixth  of  September,  for  fifty-six 
dollars  and  iifly  cents,  and  was  taken  for  costs  on  this  and  other 
fi.  Jiu.  September,  1842.  -    E,  J.  COTTLE,  Sheriff. 

^^  Levied  the  within  Ji.  fa,  on  one  wagon  and  mule,  and  three 
bead  of  horses,  and  fifty  head  of  stock  cattle,  as  the  property  of 
James  Harrison,  pointed  out  by  defendant,  September  27, 1842* 

"  E.  J.  COTTLE,  Sheriff. 

"  The  above  levy  vras  sold  on  the  first  of  November,  fpr  one 
hundred  and  six  dollars,  and  taken  for  costs,  November  2, 1842. 

«E,  J.  COTTLE,  Sheriff." 

V 

The  Court  overruled  the  motion,  holding  the  returns  to  be  ]e« 
gal  and  pr9per  until  defendant  disproved  them.  This  is  the  first 
efrojr  assigned. 

An  issue  being  then  tendered  and  joined,  the  defendant  in- 
troduced two  witnesses,  one  of  whom  swore  that  he  lived  near 
the  Sheriff  at  the  time  the  last  levy  was  made,  and  never  saw 
any  of  the  property  ih  the  possession  of  (he  Sheriff,  or  on  or 
about  his  premises ;  and  the  other  swore  that  he  was  present  at 
the  sale,  and  that  one  of  the  defendants  brought  the  property  to 
the  pkce  of  sale,  and  carried  it  away.  There  was  no  o&er 
eiidmoje  ijitrodtteed. 

.  !IlM;CQpit;d«iei^^tiM4hft  i«ti^  Sbwff  ^IVMkQdk 
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and  proper,  and  that  unless  the  defendants  disproved  the  return 
that  costs  were  due,  as  chiimed.  by  the  Sheriff,  for  the 'keeping 
of  said  caWe,  &.c.  that  the  Jury  must  iind  for  the  plaintiff,  ami 
that  he  was  equally  entitled  to  tlic  costs,  whether  he  kept  the 
cattle  himself  or  procured  an  agent  to  keep  them  for  him^' 

To  whiich  charge  defendants  excepted j-  on  the  groOTO.  that 
it  was  foftnded  on  an  assumed  statement  of  facts,  there  being  no 
proof  as  to  any  agency.     And  this  is  the  second  error  assigned. 

B.  PLll,  representing  Sullivan  &,  Brown,  for  plaintiffs  in 
error, 

H.  Holt,  representing  Dudlky  &' Crawford,  for  defendant. 

By  the  Court, — Warner  J.  delivering  tlie  opinion. 

[1.]  The  first  error  assigneil  upon  the  record  is,  that  the  Court 
below  refused  to  grant  the  motion  to  have  the  execution  entered 
satisfied,  unless  the  entries  thereon  by  the  Sheriff  were  ex- 
plained. 

It  appears  by  the  returns  of  the  Sheriff  on  the  ^,  fa,  that 
property  of  the  defendant  has  been  sold,  and  the  proceeds  of 
the  sale  more  than  sufficient  to  have  paid  it  off.  The  property, 
sold  under  the  levy  of  29th  March^  1842,  brought  $56  50,  and 
the  Sheriff  returns  that  the  whole  amount  was  taken  ^^for  cods 
OH  this  and  other  ju  JasP  the  levy  of  27th  September,  1842, 
was  sold  for  $106  00,  and  thje  whole  amount,  according  to  the 
return  of  the  Sheriff,  was  taken  for  costs.  In  accounting  for 
the  proceeds  of  tlie  first  levy,  the  Sheriff  returns^  that  the  whole 
amount  thereof  was  taken  "  for  costs  on  this  and  other  jL  fos^^ 
but  what  other  Ji,  fas,  does  not  appear.  In  accounting  for  4e 
proceeds  of  the  second  l^vy,  the  Sheriff  returns,  that  the  f  106  00 
was  taken  fw  costs.  What  costs  i  WTien  the  property  of  a 
defendant  is  seized  and  sold  by  the  Sherifi^  under  judicial  pro- 
cess, he  has  a  right  to  know  what  has  been  done  with  the  pro- 
ceeds of  such  sale.  If  applied  to  the  satisHiction  of  other  JL 
^.Jtie  is  entitled  to  know  uM  puiicular  JL  Jbs.    If  applied 
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to  the  payment  of  costs,  he  is  entitled  to  know  what  costs,  and 
to  have  the  particular  items  of  costs  specified  in  the  Sheriff's  re- 
turn. Here  is  an  execution  for  less  than  one  hundred  dollars, 
including  principal,  interest  and  costs,  by  virtue  of  which  one 
lundre^  and  sixty-two  dollars  and  fifty  cents  has  been  raised 
by  the  sale  of  the  defendant's  property,  and  the  whol^amount 
been  applied,  according  to  the  returns  of  the  Sheru^  to  the 
payment  of  costs,  without  specifying  what  particular  items  of 
costs,  or  to  what  particular  Ji.  Jus,  if  any,  the  costs  have  been 
paid.  According  to  the  record  before  us,  the  Court  refused  the 
motion  to  have  the  execution  entered  satisfied,  holding  the  re- 
turns of  the  Sheriff  to  be  legal  and  proper,  until  the  defendant 
disproved  them.  We  are  of  the  opinion  that  the  returns  of  the 
SberiflF,  as  the  same  appear  on  the  record,  were  neither  legal  nor 
proper,  for  the  reasons  already  stated.  Besides,  it  would  have 
been  extremely  difficult  for  the  defendant  to  have  proved  a  nega- 
Hve.  It  was  the  duty  of  the  Sheriff  to  have  shown,  by  his  re- 
turns, the  specific  appropriation  of  the  money  to  the  payment  of 
costs. 

[2.]  The  second  assignment  of  error  is,  to  the  charge  of  the 
Court  to  the  Jury. 

The  Court  charged  the  Jury,  "  that  the  return  of  the  Sheriff 
was  Ugat  and  proper,  and  unless  the  defendant  disproved  the 
return  that  costs  were  due,  as  claimed  by  the  Sheriff,  for  keep- 
ing the  cattle,  &c.  that  the  Jury  must  find  for  the  plaintiff,  and 
that  he  was  equally  entitled  to  the  costs,  whether  he  kept  the 
cattle  himself  or  procured  an  agent  to  keep  them  for  him."  The 
Sheriff's  returns  do  not  show  that  any  costs  were  charged  for 
keeping  cattle,  nor  does  it  appear  from  Ihe  record  that  there  was 
any  evidence  before  the  Jury  that  the  Sheriff  kept  any  cattle  of 
the  defendant,  for  which  he  was  entitled  to  charge  costs,  either 
by  himself  or  agent.  The  charge  of  the  Court  appears  to  have 
been  predicated  on  an  asmmed  state  of  facts  not  proved  before 
the  Jttiy,  and,  therefore,  as  we  have  frequently  held,  erroneous* 

Let  the  judgment  .of  the  Court  b^w  be  revised. 


TOL  a  40 
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No.  60. — George  W.  Crawford,  Governor,  &c.  for  the  use, 
&c.  plaintiff  in  error,  vs.  William  Howard  and  others,  de- 
fendants. 


[1.]  A  Shjgariff  *8  bond,  taken  and  approved  by  the  Inferior  Court,  and  averred 
to  be  delivered  to  the  Governor  of  the  State,  and  signed  and  sealed  and 
attested  by  two  of  the  Justices  of  the  Inferior  Court :  Held,  to  be  good  at 
Common  Law,  but  bad  as  a  statutory  bond,  because  not  given  within  thirty 
days  after  the  election  of  the  Sheriff. 

[2.]  A  Sheriff  duly  elected,  but  not  having  executed  a  bond,  according  to 
law,  within  thirty  days  after  his  election,  is  an  officer,  <U  fado,  and  his  acts 
are  valid,  when  they  concern  the  public  or  third  persons  who  have  an  in- 
terest in  them. 

[3.]  The  Sheriff  and  his  sureties  held  to  be  liable,  on  ii  voluntary  bond,  for 
the  acts  of  his  deputies,  although  it  contains  no  stipulation  to  that  effect 
upon  Common  Law  principles :  //c/rf,  that  suph  a  stipulation  is  not  neces- 
sary to  the  validity  of  a  Sheriff's  bond  under  our  Statutes,  and  that  if 
ollierwise  good,  as  a  statutory  bond,  it  would  be  good  without  such  stipula- 
tion. 

Debt,  in  Baker  Superior  Court.     Decision  by  Judge  Warren, 
December  Termj  1860. 

This  was  an  action  against  the  sureties  upon  a  Sheriff's  bond, 
alleged  in  the  declaration  to  have  been  executed  and  delivered 
to  Greorge  R.  Gilmer,  then  Governor  of  the  State,  conditioned, 
that  "  if  the  said  Sheriff  should  well  and  truly  do  and  perform  all 
and  singular  the  duties  required  of  him  in  virtue  of  his  said 
office  of  Sheriff,  as  aforesaid,  according  to  law  and  the  trust 
reposed  in  him,  then  the  obligation  to  be  void,"  &c.  The 
breach  assigned  was  the  escape  of  a  defendant  in  ca.  5a.  in  the 
custody  of  the  deputy  appointed  by  the  Sheriff.  It  appeared 
from  the  declaration,  that  the  Sheriff  was  elected  on  the  1st  day 
of  January,  1838,  and  that  the  bond  was  given  on  the  6th  day  of 
February,  1838.  It  also  appeared  that  the  bond  was  attested 
by  only  two  of  the  Justices  of  the  Inferior  Court 

Upon  the  trial,  and  before  the  cause  was  submitted  to  the 
Jury,  the  counsel  for  defendants  demurred  to  the  declaration, 
and  moved  for  a  non-suit  on  various  grounds,  which  motion  and 
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demurrer  were  sustained  by  the  Court  on  the  following  grounds : 

1st  Because  said  office  of  Sheriff  was  forfeited,  and  said 
SheriflF  ineligible,  having  let  more  than  thirty  days  elapse  before 
giving  said  bond,  or  taking  the  office  of  Sheriff. 

2d.  Because  said  bond  was  void  as  a  statutory  bond,  and, 
though  voluntary,  was  illegal  and  void,  as  at  Common  Law  the 
two  Justices  of  the  Inferior  had  no  authority  to  take  it,  and  said 
Sheriff  no  power  to  do  the  acts  required  by  the  bond  of  him. 

3d.  Because  the  sureties  could  not  be  bound  for  the  default 
of  the  4eputy,  as  there  was  no  clause  in  the  bond  to  that  effect, 
and  it  being  admitted  that  it  was  not  good  as  a  statutory  bond. 

Each  of  these  decisions  was  excepted  to  by  defendants,  and 
is  assigned  as  error. 

B.  Hill  and  S.  T.  Bailey,  for  plaintiff  in  error. 

J.  B.  HiNEs,  for  defendants  in  error. 

By  the  Qntrt. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  We  hold  the  bond  in  this  case  invalid  as  a  statutory  bond, 
because  not  taken  in  conformity  with  the  law  in  this,  that  it  was 
executed  more  than  thirty  days  after  the  election  of  the  Sheriff. 
1  Kellyy  681.  We  do  not  hold  that  it  is  void  under  our  Statutes, 
because  it  is  not  in  terms  a  bond  to  hold  the  Sheriff  liable  for 
the  acts  of  his  deputy.  The  laws  of  this  State  make  no  such 
requirement.  The  Act  of  1799  authorizes  the  Sheriff  to  appoint 
deputies,  and  declares  that  he  shall  be  bound,  in  bond  with  se- 
curity, for  the  faithful  performance  of  his  duty  by  himself  and 
his  deputies.  This  is  an  affirmance  of  the  Common  Law  liability 
of  the  Sheriff.  It  does  not  mean  that  in  the  bond  this  Uability 
shall  be  inserted,  but  simply  declares  that  he  shall  give  bond 
for  the  faithful  performance  of  his  duties,  whether  performed  di- 
rectly by  himself  or  by  his  deputy.  So,  that  if  in  other  respects 
this  bond  were  good  under  the  Statute,  we  would  not  hold  it 
bad,  because  there  is  in  it  no  stipulation  that  the  ShMff  shall 
be  bound  for  ihe  acts  of  his  deputies.    l£  the  bond  ynsL  %ciq4l 
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under  the  Statute,  he  would  be  liable  on  it  without  such  stiptda^' 
tion.  I  shall  advert  to  this  doctrine  again.  jRrtwcc,  430.  .  1 
Kelly,  588. 

•  [2.]  The  Court  below  held,  that  inasmuch  as  this  bond  was  not 
given  witliin  the  thirty  days,  the  oflSce  of  Sheriff  Was  vacant — ^the 
Sieriff  an  usurper,  and  the  bond  at  Common  Law,  as  well  as 
under  the  Statute,  a  nullity.  Was  the  office  vacant  ?  The;  fects 
developed  are  few.  The  Sheriff  was  duly  elected — gave  bond, 
but  not  until  thirty  days  after  his  election,  and  exercised  the  du- 
ties of  the  office  for  a  length  of  .time,  perhaps  an  entire  term. 
He  was  Sheriff  of  the  County,  de  Jacto,  and  the  obligations  of 
the  office,  as  to  third  persons  and  the  public,  attached.  One  is 
an  officer,  de  Judo,  when  he  comes  into  office  by  color  of  elec- 
tion, and  all  his  acts  are  good  until  removed.  Ch.  Kent,  in  The 
People  vs.  Collins  said,  ''  that  law  is  too  well  settled  to  be  dis- 
cussed," and  stopped  the  counsel.  7  Johns.  R.  551.  In  the 
same  case  the  Chancellor  said,  "  It  is  a  well-settled  principle  of 
law,  that  the  acts  of  persons  in  office,  de  Jado,  are  valid  when 
they  concern  the  public,  or  the  rights  of  third  persons  who  have 
an  interest  in  the  act  done.  The  limitation  of  this  rule  is  as  to 
such  acts  as  are  arbitrary  and  voluntary,  and  do  not  affect  the 
public  utility."  This  rule  is  adopted  to  prevent  the  failure  of 
justice.  Salk.  43.  Ld.  Raym.  1244.  5  T^  R.  56.  Cowp. 
413.  16  Viner's  Jihr.  114.  The  Kivg  vs.  Lisle,  ^indrews,  263. 
10  Mass.  290.  15  IMd,  180.  9  Johns.  135.  12  ttnd,  296. 
5  Wend.  231.     SB.fy  Aid.  266.     5  Eng.  C.  L.  R.  278. 

The  Statute  declares,  that  if  the  bond  is  not  given  according 
to  the  requirement  of  law,  the  office  shall  be  vacant ;  but  until 
so  declared,  he  is  Sheriff,  de  facto.  The  judgment  of  the  Stat- 
ute is,  that  if  he  fails  to  qualify,  he  forfeits  the  right  to  the  office 
under  his  election.  But  the  proper  officers  of  the  law  must 
pronounce  the  judgment  of  forfeiture ;  then  he  would  be  an 
usurper ;  his  acts  would,  after  that^  be  volunteer  acts — ^nobody 
would  be  bound  by  them,  and  he  would  be  liable  only  as  any 
other  citizen  for  whatever  he  might  do  contrary  to  law.  The  bond 
in  thiriMse,  by  the  confession  of  the  pleadings,  being  given  af- 
ter (be  €flie  when  the  Statute  requires  it  to  be  given, is  void; 
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but  the  officer  is  still,  de  JadOy  SheriiT.  Upon  a  quo  warroTdOy  I 
do  not  doubt  but  that  it  would  be  competent  for  him  to  show 
that  the  irregularity  in  giving  tlie  bond  was  without  fault  on  his 
part.  The  bond  is  good,  as  a  voluntary.  bond,.at  Common  Law* 
The  declaration  avers,  that  it  was  executed  and  delivered49 
George  R.  Gilmer,  then  being  Governor  of  the  State.  It  it> 
signed  and  sealed  ;  these  ar.e  the  requisites  of  a  bond  at  CoilH 
mon  law.  Considering  it  now  in  the  light  of  a  voluntary  obli* 
gation,  it  is  immaterial  whether  it  is  attested  by  two  or  mort  or 
no  one  of  the  Inferior  Court ;  it  is  a  good  bond  without  any  at* 
testation.  Nor  in  this  light  is  it  material  to  enquire  whether  it 
was  approved  by  the  majority  of  that  Court  or  by  a  Judge  of 
the  Superior  Court  or  not ;  if.  it  were,  the  declaration  avers  that 
it  was  approved  by  the  Inferior  Court.  It  is  stated  tliat  it  was 
iaken  and  apprdved  by  the  Inferior  Court.  Upon  this  motion  for 
a  non-suit,  which  is  but  a  demurrer  to  the  action,  all  these  state- 
ments are  to  be  taken  as  true.  The  averment  that  it  was  exe- 
cuted to  Georg^|tS>  Gilmer,  then  being  Governor  of  the  State, 
is  an  averment  diat  it  was  delivered  to  the  appointees  of  the  law 
— the  Inferior  Court.  So,  also,  it  is  in  legal  contemplation  de- 
livered to  him,  when  it  is,  in  fact,  delivered  to  the  Inferior  Court, 
who  are  directed  to  take  it.  #It  is  quite  sufficient  to  sustain  this 
bond,  so  far  as  delivery  is  concerned,  upon  the  averment  that  it 
was  delivered  to  the  obligee.  There  is  no  legal  objection  to  the 
Inferior  Court  taking  such  a  bond.  1  Kellyy  583.  10  PeterSj. 
359.     3  Kellyy  499. 

[3.]  If  the  bond  be  goo<l,  by  the  rules  of  the  Common  Law,, 
the  sureties  are  bound  to  keep  and  make  good  the  stipulations- 
they  have  entered  into.  In  this  contract  they  bind  themselves 
to  see  to  it,  that  their  principal  will  well  and  truly  do  and  per- 
form all  and  singular  the  duties  required  of  him,  in  virtue  of 
his  office  of  Sheriff,  according  to  law  and  the  trust  reposed  in 
him.  They  have  recognized  him  as  Sheriff,  in  fact,  whether  le-^ 
gaily  qualified  or  not,  and  they  agree  that  he  shall  well  and 
truly  do  and  perform  the  duties  of  that  office.  The  declaration 
charges,  that  he  has  not  done  and  performed  the  di4||pi  of  the 
oflkef  but  has  permitted  an  escape,  on  final  processy  lo  the  in- 
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jury  of  the  plaintiff.  They  are  liable,  if  the  facts  be  as  charged. 
They  cannot  aver  against  their  own  voluntary  undertaking.  It 
appears  from  the  declaration  that  the  process  was  handed  to  the 
Sheriff,  and  the  arrest  was  made  by  his  deputy.  It  is  argued, 
fben,  that  upon  Common  Law  principles,  the  sureties  are  not 
vjbound,  inasmirch  as  they  did  not  in  the  bond  stipulate  for  the 
acts  or  omissions  of  deputies,  but  for  the  personal  acts  alone  of 
the  principal.  We  think  that,  in  agreeing  to  be  bound  for  the 
principal,  they  are  legally  bound  for  all  his  acts  or  omissions, 
whether  by  himself  directly  or  by  his  agents.  This  is  true,  ac- 
cording to  the  law  of  principal  and  agent  The  principal  is 
liable  for  all  the  acts  and  omissions  of  his  general  agent  done 
or  omitted  "Within  ^the  scope  of  the  agency.  The  deputy,  is  the 
general  agent  of  the  high  Sheriff,  to  do  and  perform  all  acts 
which  by  law  appertain  to  Ids  office;  one  of  which  is  to, keep 
a  party  arrested  under  legal  process.  An  escape  will  charge  the 
principal,  whether  permitted  by  himself  or  his  deputy.  "  The 
master,"  says  Judge  Story y  "is  always  liable  to  third  persons 
for  the  misfeasaYices,  negligences  and  omissions  of  his  servant 
in  all  cases  within  the  scope  of  his  employment.  So  the  prin- 
cipal, in  like  manner,  is  liable  to  third  persons  for  the  like  mis- 
feasances, negligences  and  omii#ions  of  duty  of  his  agent, 
leaving  him  to  his  remedy  over  against  the  agent,  in  all  cases 
where  the  tort  is  of  such  a  nature  as  that  he  is  entitled  to  com- 
pensation." Story  on  ^ency,  §308.  12  Mod,  489.  Sayer's  IL 
40,  41. 

The  rule  in  these  cases  is  respondeat  superior.  Lord  /fott,  in 
his  opinion  in  Lane  vs.  Cotton,  (12  Mod.  488,)  says,  "  A  servant 
or  deputy,  quatenus,  such  cannot  be  charged  for  neglect,  but 
the  principal  only  shall  be  charged  for  it.  But  for  a  misfeas- 
ance, an  action  will  lie  against  a  servant  or  deputy,  but  not,  qua' 
teuus,  a  deputy  or  servant,  but  as  a  wrong  doer.  As,  if  a  Bailiff, 
who  has  a  warrant  from  the  Sheriff  to  execute  a  writ,  suffer  his 
prisoner,  by  neglect,  to  escape,  the  Sheriff  shall  be  charged  ibr 
it  and  not  the  Bailiff,"  kc.  Story  on  Jigency^  §310.  Camerm 
vs.  Bifj0di,;Clowp.  403.  Foley  on  Jigency,  396, 397,  andnaUs> 
7  T.  A  35.    7  Cotoen,  739.    1  Wend.  16.    1  Bingham^  160.    Our 
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Statute,  which  makes  the  deputy  liable  for  his  own  acts,  expressly 
reserves  the  liability  of  the  principal.     Cobb^s  Analysis^  123. 

If  this  be  the  rule  of  liability  of  the  principal,  there  is  no 
doubt  but  that  sureties  who  stand  for  his  liabilities  are  Itound, 
without  express  stipulation,  for  the  arts .  of  his  de{Mbl  0i 
agents.  They  trust  to  his  fidelity  and  competency,  and  i3c||||| 
discretion  in  the- appointment  of  agents.  Third  persons  lookjto 
him  for  the  faithful  execution  of  his  trust,  and  to  the  security 
which  he  has  given.  The  sureties  make  good  his  official  ows* 
sions,  negligences  or  misfeasances,  as  the  law  w^ill  charge  him* 
It  is  immaterial  whether  he  has  a  deputy  or  twenty  or  none ; 
they  are  bound  for  the  faithful  execution  of  his  trust.  It  is  a 
/amiliar  principle,  that  the  liability  of  sureties  is  measured  by 
that  of  the  principal,  unless  they  stipulate  for  a  less  liability. 

Let  the  judgment  be  reversed. 


No.  61. — Chakles  Cleghorn,  plaintiff  in  error,  vs.  The  Insur* 
4  ance  Bank  of  Columbus,  defendant  in  error. 

[1.]  The  rale,  that  the  joint  estate  is  to  discharge  the  joint  debts  in  the  first 
place,  and  the  separate  estate  the  separate  debts,  and  that  neither  can  in- 
Tade  the  fonds  of  the  other  until  the  particular  class  of  debts  is  satisfied 
out  of  its  appropriate  fund,  considered  and  questioned, 

[2.]  Even  admitting  the  rule  as  a  principle  of  general  equity,  it  will  not  Be 
enforced  to  t^e  exclusion  or  postponement  of  the  joint  creditors,  so  long  as 
they  have  recourse  eU  law  against  the  separate  estate ;  that  is,  the  equity  in 
&Tor  of  the  separate  creditors  will  not  be  allowed  to  control  or  take  away 
a  right  acqiiired  by  an  execution  at  law  on  the  part  of  the  joint  creditors 
againit  the  separate  estate. 

p.]  It  is  only  when  the  legal  recourse  of  the  joint  creditors  againstjthe  sepa- 
rate estate  is  terminated,  and  they  hare  no  claim  against  those  assets,  except 
in  Equity,  as  in  the  case  of  the  death,  bankruptcy,  or  perhaps  statutory  as- 
sigmnent  in  insolvency  of  a  partner,  that  the  Jomt  creditofi  anpcMrtponed. 
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Motion  to  distribute  money,  in  Baker  Superior  Court.  Dt- 
cisioa  by  Judge  Warren,  December  Term,  1850. 

ir 

I. 

Awjbb.  controlled  by  Charies  Cleghom  vs.  Charles  Li  Bass, 
3ames^.  Calhoun  and  oAers,  was  levied  on  the  separate  property 
of  James  S.  Calhoun.  The  proceeds  of  that  levy  being  in  the 
hands  of  the  Sheriff  of  Baker  County,  a  rule  nm  was  taken 
against  him  to  show  cause  why  the  same  should  not  be  paid 
over  to  a^.  fa,  founded  upon  an  older  judgment  in  favor  of  the 
Insurance  Bank  of  Columbus  vs,  Calhoun  &  Bass,  as  .partners, 
on  which  last  judgment  a  return  of  V  nulla  hondf^  had  been  en- 
tered. 

Upon  the  return  of  the  Sheriff  being  made,  and  ailment 
heard  in  behalf  of  both  creditors,  the  Court  granted  an  order 
requiring  the  Sheriff  to  pay  the  money  in  hand  to  the  fi.  fa.  in 
favor  of  the  Insurance  Bank. 

To  this  decision  Ch&rles  Cleghom,  by  his  counsel,  excepted 
and  has  assigned  error  thereon. 

R.  K.  HiNES,  Jr.  for  plaintiff  in  error.  »^r 

t 

McDouGALD  and  Carithers,  for  defendant  in^rror. 


1 


Brief  of  R.  K.  Hikes,  Jr. 

1.  It  was  a  settled  rule  of  Equity,  before  the  passage  o£  our 
Statutes,  that  copartnership  debts  should  be  first  satisfied  out  of 
the  copartnership  assets,  and  private  debts  had  the  same  pre- 
ference as  to  the  separate  property.  2  P.  Williams^  500.  3 
Fewy,  Jr.  240.  9  Fe»ey,  Jr.  124.  14  Vesey^Jr.  447.  Gcfiom 
ParLZU.  Collyer  on  Part.  520^^21.  3  Jtlwif 5  Cbm.  64, '5.  flbry 
on  Pad.  §§363,  376.  Story^s  Eq.  Jur.  675.  6  Paige^  20-  1 
Amer.  Leading  Cases,  310.     3  Paige^  527.    2  McCord^  301. 

Cases  of  above^  where  there  was  no  joint  property.  14  Vestijh 
Jr.AAl.  Aors^onParf.  §363.  3  Pofigpe.  171  to  174.  9  FoVi 
124.    1  Jbuericm  Loading  Oues,  310. 
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2.  Our  Statute  (1820)  only  regulates  the  practice  as  to  sefT* 
ing  co-contractors  and  co-partners,  but  did  not  alter  the  equities 
between  partnership  and  separate  creditors;  and  had  tbit^l>eeii 
the  intention,  inasfar  as  it  deviated  from  its  title  for  that  pur- 
posTe,  is  unconstitutional.     Prince^  445. 

3.  Our  Judiciary  Act  makes  a  Judgment  bind  all  of  the  pro^ 
perty  of  defendiant  from  its' date ;  but  this  does  not  alter  the  rule 
in  Equity,  that  as  he  has  two  fiinds,  he  should  resort  to  that  one 
on  which  others  have  tio  claims,  or  the  rule  of  Law,  requiring 
him  to  show  there  is  no  solvent  partner.  ^ 

4.  The  equities  of  the  case  be  looked  into  on  motion  to  dis- 
tribute money.     Winter  vs.  Garrardy  7  Ga.  Rep,  186. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  Insurance  Bank  of  Columbus,  holding  an  execution 
against  the  firm  of  Calhoun  &  Bass,  whioh  firm  was  composed 
of  James  S.  -Calhoun  and  Charles  L.  Bass,  moved  a  rule  against 
James  G.  Johnston,  Sheriff  of  Baker  County,  to  show  cause 
fftt  he  should  not  pay  over  to  the  plaintiffs,  certain  money  in  his 
hScb)  arising  from  the  sale  of  the  property  of  James  S.  Cal- 
houn, one  of  the  defendants.  The  Sheriff,  in  return  to  said 
rale,  showed  that  a  ^.  Ja.  from  Muscogee  Superior  Court,  of 
William  Foster  vs,  Charles  L.  Bass,  James  S.  Calhoun  and  others, 
and  transferred  to  Charles  Cleghom,  was  placed  in  his  hands  by 
R.  K.  Hines,  Jr.  as  attorney  for  the  assignee,  with  direction  to 
levy  the  same  upon  certain  lots  of  land  in  said  County ;  that 
in  pursuance  of  said  instructions,  he  levied  upon  and  sold  said 
lots  as  the  individual  property  of  James  S.  Calhoun ;  and  that, 
after  deducting  costs,  it  left  in  his  hands  the  sum  of  $233,  sub- 
ject to  the  order  of  the  Court. 

Upon  "filkf' answer  and  argument  had  thereon,  Judge  Warren 
determined  fhat  the  fund  should  be  paid  over  to  the  execution  in 
favor  of  the  Insurance  Bank,  it  having  the  oldest  judgment  lien, 
and  tibere  being  a  return  of  miUa  bona  thereon  as  to  tny  joint 
property.  To  which  opinion  counsel  for  Cleghom  excepted. 
[1.]  The  conflicting  claims  of  copartnership  Bud  se^vt^X^ 
VOL  a  41 
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creditors  have  been  a  fruitful  source  of  litigation,  both  in 
England  and  in  this  country.  The  main  point  of  contestation 
is,  whether  the  rule,  that  joint  creditors  have  a  primary  cbim 
upon  the  joint  estate,  and  only  the  surplus  goes  to  the  separate 
creditors,  and  vice  versa  as  to  separate  creditors  and  separate 
estate,  is  a  general  rule  in  Equity,  or  restricted  to  cases  of 
bankruptcy  and  founded  upon  the  Statutes  of  Bankruptcy  ?  I 
forbear  to  inquire  into  the  origin  of  this  rule,  or  to  trace  its  his- 
tory and  fluctuations  since  its  introduction. 

Chancellor  Kent  declares  that  he  feels  no  hostility  to.  the  doc- 
trine, even  as  a  general  rule  of  Equity,  and  thinks  that  it  is,  upon 
the  whole,  reasonable  and  just.  To  doubly  under  such  circum- 
stances, might  well  expose  oiie  to  tlje  charge  of  temerity,  were 
it  not  that  the  rule  has  been  discarded,  after  great  consideration, 
by  many  of  the  Courts  of  this  country,  as  well  as  by  the  ablest 
transatlantic  jurists.  Ex  parte  Hayden^  1  Bro,  C.  C.  454.  Hr 
parte  Hodgson^  2  Bro.  C.  C.  5.  Ex  parte  Copland^  I  Cax,  420. 
Ik  parte  Page^  lb,  119.  Ijodgevs.  FendaUy  1  Ves.  Jr.  196.  Ex 
parte  Bauerman  fy  Chrikiey  3  Deacon,  476,  484.  Bell  vs.  Jfeuh 
man,  5  Serg.  fy  Bawle,  78.  In  the  matter  of  the,  estate  of  Aojl^ 
1  Askmeady  347.  Beed  vs,  Skepkerdson^  2  Vermont  Bjep.  Vfi<- 
White  vs,  Dougherty  et  d,  Martin  §*  Yerger,  309, 321.  Grosvenor 
4*  Cb.  vsn  Austin^ s  adm\  6  Ohio,  103.  Dahlgren  vs,  Duncan  ei  aL 
7  Smede  ^  Marshall,  280. 

Lord  Eldon,  in  Barker  vs,  Goodan,  (11  Ves,  786,)  stated  that 
this  rule  was  practiced  upon  in  Chancery  every  day,  but  admitted 
that  he  did  not  know  how  it  became  law.  He  remarl^d  that 
they  had  in  some  degree  pursued  it  in  the  administration  of  as- 
sets, though  very  tenderly.  And  Judge  Slory  admits,  also,  diat 
the  rule  rests  on  as  questionable  and  unsatisfactory  a  foundation 
as  any  in  the  whole  system  of  our  jurisprudence,  but  concludes 
that  it  had  best  not  be  overthrown,  as  it  would  b€^dii|jp4(lD  sob- 
stitute  any  other  that  would  work  with  perfect  equaBtjr  saulequir 
ty.  SUyry  on  Partnership,  530,  541.  The  learned  commentator 
concedesii  however^  that  if  the  true  doctrine  be  tfaiKt  ayowed  bj 
Sir  William  Grant,  in  the  case  of  Devaynes  m.  JVoii^  (1  Maw. 
£29,)  and  aft^rwaids  affirmed  by  Lord  Brougk^uk,  (2  Rm  4r 
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Mytnej  494,)  that  a  partnership  contract  is  several  as'  well  na 
joint,  then  there  seems  no  ground  to  make  any  difference  what- 
floerer  in  any  case  between  joint  and  several  creditors  as  to  fnj' 
ment  out  of  joint  or  separate-  assets.     1  Stary^s  Eq.  Jwr.  6S6| 

In  Tuckers  vs.  Oxley^  (5  Cranchy  35,)  Judge  Marshall  consid- 
ered that  even  in  bankruptcy,  the  rule  when  properly  understood, 
was  nothing  more  than  the  equitable  principle  of  compelling  tiie 
joint  creditors,  as  having  two  funds,  to  exhaust  the  fund  whidi 
was  appropriated  to  them  before  coming  upon  the  fund  to  which 
the  separate  creditors  were  also  entitled. 

Now,  I  can  very  well  understand  why  the  rule  should  be  main- 
tained upon  the  principle  of  two  funds,  whenever  the  facts  will 
justify  its  application ;  that  is,  if  there  were  partnership  effects 
in  this  ease,  which  had  not  been  exhausted,  it  might  be  equitable 
to  force  the  joint  creditors  to  proceed  first  against  these  partner- 
ship effects  \  or,  if  Cleghorn's  Ji.  fa,  was  against  Calhoun  only 
— that  of  the  Insurance  Bank  being  against  Calhoun  &  Bass — 
CSiancery  would  interfere  and  compel  the  latter  to  go  against 
Buify  provided  he  was  solvent  'But  where,  as  in  the  present 
case,  the  partnership  is  insolvent,  and  where  the  claim  of  the 
separate  creditor  is  against  each  of  the  joint  debtors,  I  should 
be  exceedingly  reluctant  to  recognize  a  rule  which  was  adopted 
as  one  of  convenience  merely,  and  which  excludes  a  creditor  of 
the  partnership  from  all  share  of  the  separate  estates  of  the  part- 
ners until  the  separate  debts  are  paid,  or  which  would,  on  the 
other  hand,  exclude  a  separate  creditor  from  all  share  of  his 
debtor's  joint  property  until  the  joint  debts  are  paid. 

On  the  delivery  of  this  opinion,  and  before  I  had  had  an  op- 
portunity of  consulting  any  of  the  American  authorities,  I  ventured 
the  opinion  that  the  rule  under  discussion  was  founded  upon  a 
basis  friiMHy  unsound,  namely :  that  the  funds  are  to  be  liable 
on  irUch  the  credit  was  given — that  in  contracting  with  a  part- 
nership, the  JBiedit  is  supposed  to  be  given  to  the  firm ;  but  thosi^ 
who  deal  wMirili  individual  member,  rely  on  his  sufficiency.  I 
insisted  thai  ii^  thisted  everybody  for  what  he  is  supposed  to  be 
woitb ;  ttM  I  tua  gratified  to  discover  that  ChieS  Sns&c^ 
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man  in  Bell  vs,  JVeiomanj  took  the  same  view  ^f  this  subject 
He  says, "  The  truth  is,  that  persons  who  trust  ihe  partners,  either 
in  their  separate  or  partnership  character,  generally  do  it  on  the 
credit  of  their  whole  estate,  both  joint  and  separate?^  "  When  men," 
he  continues,  "  enter  into  partnership,  they  often  borrow  money 
on  their  private  accounts  for  the  very  purpose  of  creating  part- 
nership stock ;  and  this  they  may  continue  to  do  during  the 
partnership.  And  on  the  other  hand,  the  individuals  of  a  part- 
nership often  withdraw  money  from  the  joint  stock  and  convert  it 
to  separate  property,  in  such  a  manner  that  it  cannot  be  traced 
or  identified.  In  such  cases,"  he  adds,  "  it  is  evident  that  this 
rule  in  bankruptcy  works  cruel  injustice." 

That  such  a  rule  should  have  been  yielded  to,  (for  it  aj^ears 
never  to  have  been  firmly  established,)  in  a  country  where  the 
bankrupt  system  has  been  "  in  JvU  blast'*  exef  since  the  reign  of 
Henry  the  Eighth,  is  not  surprising.  It  saves  a  vast  amount  of 
trouble  in  settling  intricate  accounts  between  partners  in  the  dis^ 
position  of  the  bankrupt's  estate;  but,  as  a  new  question,  the 
rule  never  could  have  obtained  in  a  country  like  ours. 

[2.]  But  conceding  the  rule  to  be  settled  as  contended, for, 
and  the  weight  of  authority,  if  not  of  justice,  is  perhaps  in  its 
favor,  especially  in  Chancery  adjudications  in  Britain  before  the 
revolution  ;  and  grant,  moreover  that  it  is  appUcable  not  only  in 
bankruptcy,  but  upon  general  equity ; 

There  is  another  feature  in  this  case  which  withdraws  it  fix)m 
its  operation.  It  is  in  a  Court  of  Equity  only  that  the  joint  cred- 
itor can  be  restrained  from  proceeding  against  the  separate  es- 
tate. The  equity  in  favor  of  the  separate  creditors  will  never 
be  enforced  to  control  or  take  away  a  right  acquired  by  legal 
execution  on  the  part  of  joint  creditors  against  the  separate  es- 
tate. 

[3.]  And  it  is  only  when  the  legal  recourse  of  the  joiHfetQreditor 
against  the  separate  estate  is  terminated,  and  they  have  no  cliim 
against  these  assets,  except  in  Equit)^,  as  in  ca8e:.af  the  death, 
bankruptcy  (or  perhaps  statutory  assignment  .ili:4|l|f||peiM7)  of  a 
partner,  that  the  joint  creditors  are  postponed.  .J^lkU  is  Wf/mi 
to  be  iaw  even  in  those  Courts  which  recognii«]|lli  fribllNnt 
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been  considering  as  a  principle  of  general  equity.  1  .3mer» 
Lead.  CdteSj  325.  AUen  vs.  Wellsy  22  Pick.  R.  455.  1  Har.  fy 
GiUj  96.     1  £tor.  Eq.  Jur.  625. 

Inasmuch,  then,  as  the  Insurance  Bank  is  not  invoking  the  aid 
of  Equity  to  inforce  its  lien,  but  is  asserting  in  a  Court  of  Law 
its  legal  rights  against  the  legal  estate  of  one  of  the  partners, 
there  is  no  reason  why  its  judgment  lien  should  be  excluded  or 
postponed  in  behalf  of  the  separate  creditors.  We  consequently 
hold  that  the  rule,  as  applicable  to  the  facts-  and  circumstances 
of  this  case,  was  correctly  stated  by  the  presiding  Judge  on  the 
circuit. 

Judgment  affirmed. 


No.  62. — William  Ellis,  plaintiff  in  error,  vs.  Cordal  Francis, 

defendant  in  error. 

[1.]  Where  a  Constable  who  did  nc»t  write  a  good' hand,  reqaested  a  Justice 
of  the  Peace,  in  kis  pretence,  to  make  a  retnrn  of  "  no  property**  on  two 
Jostices'  Court  Ji.fa$.  he  knowing  the  return  to  be  true  of  his  own  perwnal 
knowledge :  Heldf  that  the  return  was  to  be  considered  as  the  act  of  the 
Constable  himself,  and'valid  in  law. 

ffLJ  Where  a  Terdict  was  rendered  in  a  claim  case,  in  which  the  plaintiff  in 
execution  had  been  dead  four  years,  and  whose  estate  was  unrepresented 
before  the  Court:  Held,  that  the  verdict  ought  to  have  been  set  aside  on 
motion. 

Claim,  in  Sumter  Superior  Court    Tried  before  Judge  War- 
a£N,  November  Term,  1850. 

Tins  was  an  issue  upon  a  claim  to  a  tract  of  land  levied  on  by 
two  Ju8tfeQ#  Omrt  Ji.  fas.  in  favor  of  Cordal  Francis  vs.  Major 
^ESStB  and  iM|l^i»ued  in  August,  1841,  with  an  entiy  of  ^  no 
I^opotf^"  ^^m^  Tarbutton,  L.  C.  dated  in  April,  1847.    On 

it  proved  by  Joseph  TaibuUoxi,  ^Sbal  ^<^  ^sc^ 
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try  was  not  in  his  handwriting,  but  was  made  by  one  of  the  Jus- 
tices of  the  Peace,  in  the  presence  of  and  at  the  request  of  wit- 
ness, he  knowing  the  fact  to  be  true,  and  ribt  writing  a  good 
hand  himself. 

Counsel  for  claimant  requested  the  Court  to  chaise  the  Jury, 
that  the  fi.  Jus.  were  dormant — ^the  Constable  not  being  author- 
ized by  law  to  delegate  the  authority  to  perform  those  duties 
required  by  law  of  him. 

The  Court  refused  ao  to  charge,  but  instructed  the  Juiy,  that 
if  the  entry  was  made  in  the  presence  and  under  the  direction^ 
the  Constable,  that  it  was  valid.  To  which  charge  and  refusal  to 
charge,  the  claimaut3  excepted,  and  have  assigned  error  thereon. 

After  the  verdict  was  returned,  and  before  judgment  thereon, 
counsel  for  claimant  moved  the  Court  to  set  aside  the  same,  on 
the  ground  that  the  plaintiff,  Cordal  Francis,  was  dead,  and  had 
been  for  four  years,  which  fact  was  proven  to  the  Court  The 
Court  refused  the  motion,  unless  the  claimant  would  file  his  affi- 
davit, that  he  was  ignorant  of  the  fact  at  the  time  of  trial,  which 
the  claimant  declined  to  do.  The  Court  then  offered  to  grant 
(Claimant  a  rule  nisi  against  the  attorney  conducting  the  cause, 
to  show  cause  at  the  next  term  why  the  verdict  should  not  be 
set  aside,  which  the  claimant  declined  to  accept  The  Court 
then  overruled  the  motion  to  set  aside,  end  this  decision  is  as- 
signed as  ground  of  error. 

B.  Hill,  for  plaintiff  in  error. 

J.  B.  HiNES,  for  defendant  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  first  question  made  by  the  record  in  this  case  is, 
whether  the  return  of  mdla  bona  upon  the  two  Justices'  Court ^. 
Jhs.  made  by  Joseph  Tarbutton,  lawful  Constable,  ilr  a  valid  re- 
turn. It  is  insisted  by  the  plaintiff  in  error  the  reteiii,is  not  va- 
lid, because  made  by  another  person  for  the  Conalable ;  that  the 
Constable  could  not  delegate  his  autbori^  to  MfodMr  to  act  fcr 
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him  in  regard  to  his  official  business.  The  Constable,  \^ho  was 
examined  as  a  witness,  stated  that  the  entry  on  the^.  Jas.  vrafl 
not  in  his  handwriting,  but  was  made  by  one  of  the  Justices  of 
the  Peace,  in  his  presence  and  by  his  request^  he  knowing  the  fad 
to  be  iru€j  and  that  he  did  not  write  a  good  hand  himself.  We 
are  of  the  opinion  this  return  on  the  Ji.  fas,  of  "  no  property" 
being  made  in  the  presence  of  the  Constable,  and  by  his  requesly 
with  a  personal  knowledge  of  the  truth  of  the  return,  may  be 
considered  as  the  act  of  the  Constable  himself,  as  much  so  as  if 
he  had  held  the  pen  in  his  own  hand,  and  the  Justice  of  the 
Peace  had  directed  it  in  making  the  entry. 

[2.]  The  second  ground  of  error  taken  is,  the  refusal  of  the 
Court  to  grant  the  motion  to  set  aside  the  verdict,  on  the  ground 
that  the  plaintiff  in  the  execution  was  dead.  It  was  made  to  ap- 
pear to  the  Court,  that  the  plaintiff  had  been  dead  four  years 
previous  ta  the  trial.  The  Court  refused  the  motion,  unless  the 
claimant  would  file  his  affidavit,  that  he  was  ignorant  of  the  fact 
at  the  time  of  the  trial,  which  the  claimant  declined  doing,  and 
insisted  on  his  motion  to  set  aside  the  verdict  This  motion,  in 
our  judgment,  should  have  been  granted,  for  the  reason  that  the 
trial  was  a  nullity  when  one  of  &e  parties  was  dead  and  unre- 
presented before  the  Court. 

If  the  counsel  had  knowledge  of  the  fact  of  the  death  of  die 
par^,  and  failed  to  suggest  the  same  to  the  Court  at  the  trial, 
that  is  a  matter  foir  the  Court  to  consider,  whether  as  officers  of 
the  Court  they  acted  in  good  faith,  or  intended  to  practice  a 
fraud  upoa  the  Court ;  but  however  that  may  have  been,  it  can- 
not prevent  the  verdict  from  being  considered  as  void  in  law, 
and  consequently  ought  to  have  been  set  aside.  See  Tedlie  «f. 
DiUy  3  Kelly,  104. 

Let  the  judgment  be  reversed. 
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No.  63. — ^JoHN  Flynt  and  Wife,  plaintiffs  in  error,  vs.  Eluah 
Hatchett,  trustee,  &c.  defendant  in  error. 

f  1,3  When  an  action  i«  brought  by  a  cesiui  tptc  trutt^  to  enforce  against  the 
trustee  the  provisions  of  the  trust-deeii,  and  he  does  not  deny  the  complain- 
ant's interest  in  the  trust  estate,  but  defends  upon  other  grounds,  the  limi- 
tation to  the  suit  is  the  time  applicable  to  scaled  instruments.  ^, 

[2.]  The  Statute  of  Limitations  does  not  run  against  a  married  woman,  li  ; 
whom  property  had  been  left  in  trust,  after  ber  coverture,  she  being  williiA 
the  exception  in  the  Statute  in  favor  ot  feme  eovert$,  in  a  case  where  she  wA 
her  husband  are  suing  in  Equity  for  the  recovery  of  the  property. 

In  Equity^  in  Harris  Superior  Court  Tried  before  Judge  Al- 
exander, September  Term,  1850. 

On  the  28th  March,  1826,  William  Hatchett  executed  and  de- 
livered to  John  B.  Hatchett  a  deed  of  trust,  conveying  certain 
lands  and  negro  slaves,  and  a  considerable  quantity  of  personal 
property,  first  to  pay  the  debts  of  said  William,  then  in  trust  for 
the  use  of  the  wife  of  William  Hatchett  and  his  minor  children, 
during  the  natural  life  of  said  William,  and  at  his  death  to  assign 
one-third  part  thereof  to  the  wife  of  said  William,  to  be  enjoyed 
during  her  life,  and  at  her  death,  to  be  equally  divided  by  said 
John  B.  Hatchett  between  the  children  of  said  William;  the  re- 
maining two-thirds  to  be  divided  between  the  children  at  the 
death  of  the  said  William.  About  the  first  of  the  year  1834, 
William  Hatchett  died.  At  which  time  JolurB.  Hatchett  assign- 
ed one-tl^rd  to  the  widow,  and  divided  the  major  part  of  the  re- 
mainder between  some  of  the  children,  omitting  John  Flynt,  who 
married  one  of  the  children  of  William  Hatchett 

In  May,  1839,  the  widow  of  William  Hatchett  died,  at  which 
time  John  B.  Hatchett  took  possession  of  the  remaining  third  of 
the  property,  and  again  made  distribution,  omitting  John  Flynt 
and  wife. 

In  November,  1845,  John  Flynt  and  wife  filed  their  bill  in 
Equity,  alleging  the  foregoing  facts,  and  others  not  necessary  to 
he  here  repeated^  and  praying  an  account  by  Hatchett^  die 
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tee.     Flynt  and  wife  were  married  before  the  execution  of  the 
deed  by  William  Hatchett. 

John  B.  Hatchett,  by  his  answer,  admitted  the  foregoing  facts, 
and  assigned  as  a  reason  why  Flynt  and  wife  were  not  included 
in  the  distribution),  that  at  the  time  of  their  marriage,  and  before 
the  execution  of  the  deed  of  trust,  William  Hatchett  placed  in 
their  possession  a  negro  womany  (not  included  in  the  deed,)  on 
condition  that  the  said  negro  was  to  be  accounted  for  on  a  final 
setflement  of  the  portion  of  said  Henrietta  Flynt ;  that  John 
Flynt  was  notified  of  the  distribution  at  the  time  it  was  made ; 
that  the  value  of  said  negro  woman  exceeded  the  amount  of  a 
distributive  share  under  said  deed  of  trust,  and  that  Flynt  and 
wife  were,  therefore,  fully  paid  off.  He  also  insisted  upon  the 
Statute  of  Limitations. 

Updn  the  trial,  the  presiding  Judge  charged  the  Jury,  "  That 
said  suit  was  not  founded  upon  the  deed  of  trust  executed  by 
\^iam  Hatchett  to  John  B.  Hatchett,  and  that  the  Statute  of 
Limitations  for  sealed  instruments,  viz  :  twenty  years,  was  not 
applicable  thereto." 

To  this  decision  and  charge  complainants  excepted. 

The  Court  farther  charged,  "  That  notwithstanding  they  might 
believe  that  Henrietta  Flynt  was  a  feme  covert  at  the  time  of  the 
accrual  of  the  rights  under  the  deed  of  trust,  and  of  the  cause  of 
action,  and  was  still  ?ifeme  covert^  yet  the  case  did  not  fall  within 
the  exceptions  to  the  Statute  of  Linlitations  in  favor  otjeme^co' 
verts;  and  that  if  more  than  ^emr  years  had  elapsed  from  the 
distribution  of  said  estate,  with  notice  to  complainants,  before  the 
commencement  of  said  suit,  the  rights  of  complainant  were 
barred  by  the  Statute  of  Limitations." 

To  which  charge  complainants  .excepted. 

On  these  exceptions  error  was  assigned. 

B.  Hill,  for  plaintiff  in  error,  made  the  following  points : 

1st  The  Court  erred  in  charging  that  this  suit  was  not  found- 
ed on  the  deed  of  trust,  and  that  the  Statute  of  Limitations  for 
Sealed  iiutnimentB  was  not  applicable  to  the  case^ 

TGL  XT  ^ 
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We  contend  that  the  rights  of  the  trustee  being  solely  derived 
from  the  deed  of  trust,  the  trust  being  accepted  by  him,  the 
rights  of  the  cestui  que  trust  against  both  the  grantor  and  the 
trustee,  are  derived  from  the  deed. 

We  also  contend,  that  it  was  not  necessary  for  the  trustee  to 
accept  under  seal. 

Even  in  covenants,  ^'if  A  covenants  generally  to  indemnB^Bi 
B  may  have  covenant,  though  he  did  not  seal  the  articles,  HntfflU 
covenant  was  not  with liisi."  Cbr^.  Dig.  vol.  3,  Covenards^Jt^ 
p.  250.  ^  '   ^'   . 

So,  if  one  lease  to  A  and  B  by  indenture,  and  A  seals  a  coim- 
terpart,  and  B  agrees  to  the  lease,  but  does  not  sealj  yet  B  may 
be  charged  for  a  covenant  broken.     3  Com.  Dig.'  lb. 

And  yet  covenant  cannot  be  supported  except  upon  a  sealed  in- 
strusnefit.  See  also,  Ketckum  vs.  CaUen^  6  Wash.  Rep,  292.  3rf 
vol.  U.  S.  Law  Mag.  85.     1  Kelly,  231. 

A  trustee  having  accepted  the  trust,  cannot  divest  himself  of 
it  afterwards,  without  performance,  except  by  aid  of  Chancer^. 

4  Kenfs  Com.  311. 

2d.  The  Court  erred  in  charging,  that  although  Mrs.  Flynt  was 
^Jeme  covert  at  the  time  of  the  accrual  of  the  cau^e  of  action, 
and  is  yet  hjeme  covertj  still  the  case  is  not  within  the  excq>tion 
of  the  Statute  of  Limitations.     Princess  Dig.  577. 

We  contend  that  the  rights  involved  in  this  case  are,  to  off 
intents  and  pwrposesj  those  of  the  wife. 

1.  The  husband  cannot  sue  for  it  without  joining  his  wife« 
Blounivs.  BusUandy  5  Ves.  515.  Carr  vs.  Taylor ,  10  Ves.  678. 
Loughn  vs.  Mnryj  3  Ves.  467.  Sckuyler  vs.  Hoyky  5  John.  d. 
R.  210. 

And  in  this  there  is  no  distinction  between  rights  accru- 
ing before  and  during  coverture^  except  as  to  choses  in  action  that 
can  be  recovered  at  Law.  5  Ves.  515.  10  lb.  578.  5  J.  Ch. 
Rep.  210.    And  even  these  may  be  enjoined.    JVole,  5  Ves.  515. 

5  /.  Ch.  R.  477.    • 

2.  In  such  suits  the  Court  will  settle  the  recovery  on  tbe 
wfe,  unless  ike  taj/i  expnssky  waive  ihe  seOlemetiL  JJCmiy  » 
OA^d/*  C!i  Jt.47iL    Umtkfd  ye.  JIfyen,  8  A,  »&,    ft& 


« 
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207.     Oflwcy,  444.     2  Bail.  R.  477.     Sayre  vs.  FUmrwyy  3 
KMy,  547. 

3d.  And  this,  aldiough  the  husband  has  assigned  for  a  Talu- 
able  consideration  to  a'  creditor,  and  here,  also,  there  is  no  dis- 
tmction  between  rights  accruing  hejbre  and  after  coverture.  Ken^ 
ny  vs.  Udally  5  /.  Ch.  R.  473.     6  76.  25.     5  76.  207,  and  casei 

4$L  On  the  husband's  death,  the  ri^t  (and  if  a  [suit,  then  die 
;.l|il^  survives  to  her.    Schuyler  vs.  Hojfle,  6  J.  Ch.  R.  208.    Slor. 
EfP.  294.     Stephens  vs.  BeaU^  4  Gli^  If.  321.     McDowl  md 
tri/eos.  Charlesy  6  J.  C.  R.  132. 

If,  then,  the  property  sued  for  is  the  wife's  property,  and  we 
have  shown  that  it  is,  then  it  is  certainly  within  the  exception  of 
the  Statute.  See  the  case  of  Sayer  fy  Sayer  vs.  Floumoy  et  al.3 
Ga.  R.  647. 

.  If,  then,  the  Statute  in  relation  to /erne  coverts  does  not  apply  to 
a  case  lilce  this,  it  cannot  have  any  application;  Jackson  ot. 
Joknsonj  5  Qnoen^s  Rep.  76,  77.  Southerlandy  J.  89,  93,  94. 
Savage  Ch.  J.  101.  Wordsioorthy  J.  dis.  104, 106, 106.  2  MeU 
If  Per.  U.  S.  Dig.  810.     2  Sup.  lb.  36i;  362. 

6th.  A  legacy  to  a  daughter  was  payable  on  her  marriage,  er 
when  she  became  of  age,  and  she  married  before  coming  of  age, 
in  a  suit  brought  by  her  and  her  husband  for  the  legacy,  qfUrike 
lapse  of  six  years^  held  that  she  came  within  the  exception  of  the 
Statute,  ^ng.  on  Um.  208, 209.  Wood  vs.  JKken^  1  Paiges 
C%.  A.  616.  Shall  the  Statute  be  made  to  run  against  the  wife, 
as  between  her  and  her  trustee  ?  2  U.  S.  Dig.  810.  Supple- 
merAyVol  2,361,  362. 

6th.  Another  construction  of  the  Statute  is,  that  it  has  never 
been  construed  so  as  to  prevent  a  person  laboring  under  a  disa- 
bility, from  suing  at  any  time  dtaing  the  disability.  Ang.  tm 
Lbn.  205,  §4. 

Porter  Ingram,  for  defendant  in  error,  presented  the  follow- 
ing points  and  authorities : 

The  action  is  not  founded  on  an  instrumenft  unAer  seal;  M^ 
gfd  iMi  LkHU  94. 


7» 


332  SUPREME  COURT  OF  CffiXJ^IA. 

Fly ut  and  W ife  v$.  Hatcliett. 


The  coverture  of  one  of  the  plaintiffs  does  not  bring  them 
within  the  exceptians'm  the  Statute  of  Limitations;  the  disabilitjr 
must  extend  to  all  the  parties.  See  Statute  of  LimitationSj 
Prince  J  bll.  Barbour  fy  Harrington^  s  Digest^  207, 218,  and  cases 
cited.  Turner  vs.  Debelly  2  •4.  K.  Marsh.  384.  Floyd  vs.  Johsf 
Sony  2  LitL  112.     Ridon  vs.  Friony  3  Murph.  577. 

But  there  is  no  disability  in  thi?  case — the  wife  is  only  a  noMi- 
nal  party.  The  action  might  have  been  brought  in  the  name  ef 
the  husband  alone.  The  title  vested  in  hioL  The  disabilUg  l^ 
pUes  only  to  cases  where  &e  wife  .alone  has  the  interest  in  At 
subject  matter  of  the  suit.     6  •4/a.  Rep.  589. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  This  action  is  founded  on  the  trust  deed.  It  is  brought 
to  enforce  the  trust.  Whatever  rights  the  complainants  have, 
they  grow  out  of  the.  deed.  They  set  forth  the  deed,  and  claim 
to  be  beneficially  interested  in  the  property  which  it  conveys. 
Affirming,  they  claim  under  it.  The  legal  title  is  in  the  defend- 
ant— he  having  accepted  the  trust.  The  complainants  come 
into  Equity,  to  divest  his  legal  title,  and  to  assert  their  claim  as 
cestui  que  trusts.  The  defendant,  in  his  answer,  does  not  deny 
the  deed,  or  his  character  of  trustee,  or  that  the  complainants 
are  interested  in  the  trust  property;  but  admitting  all  these 
things,  defends  upon  the  ground  that,  by  the  deed,  the  advance 
to  the  complainants  by  the  grantor,  is  to  be,  by  them,  accounted 
for  before  they  can  receive  anything  farther ;  and  that  the  ad- 
vancement to  them  is  greater  than  their  share.  They  do  not  al- 
lege mismanagement.  Both  parties  recognize  the  trust,  and  our 
opinion  is,  that  the  bill  is  founded  on  the  deed,  and  that  if  it 
were  a  case  wherein  the  Statute  of  Limitations  would  be  a[^lica- 
ble,  the  bar  prescribed  for  sealed  instruments  would ^e  the  bar 
alone  available  for  the  defendant.  In  this  we  disagree  with  the 
Court  below. 

[S.]  But  it  is  claimed  by  the  plaintiff  in  error,  that  Mrs.  Flynt, 
nbo  was  a  Jiarne  cooert  when  this  deed  was  executed,  and  who 
ItjfWllh  her  husbandj  a  parly  complainant  in  ttie  bill|  is  withm 


TALBOflfTOS,  JANUARY  TERM,  1861.  333 

Flyniniul  \Vifc-»*.  HnUliett. 


the  exception  of  the  Statute  of  Limitati^bs  in  favor  of  Jeme  co* 
7)erts.  At  the  time  that  this  deed  was  executed,  she  was  married. 
When  her  rights  accrued  in  the  property,  she  was  a  feme  covertj 
and  has  not  been  discovert.  If  she  has,  as  ^Jeme  covert,  rights 
under  this  deed,  apart  from  her  husband,  she  must  be  within  the 
exception.  She  has  such  right,  for  first,  if  he  dies  before  the 
property  is  reduced  into  possession,  the  action  survives  to  her, 
md  the  property  will  vest  in  her  to  the  exclusion  of  his  repre- 
sentatives. Whatever  may  be  the  rule  as  to  the  wife's  legal  cAo- 
m  in  action  in  a  Court  of  Law,  it  is  clear  that  the  husband  can- 
not proceed  in  Equity,  to  reduce  into  possession  a  property  ac- 
cruing during  coverture,  without  making  her  a  party  ;  because^ 
upon  his  death  before  reduction  into  possession,  it  and  the  action 
survive  to  her.  Schuyler  vs.  Hoyle,  6  Johns,  Ch.  R.  196.  Carr 
vs.  Taylor,  10  Vestifs  Rep.  blS.  3  Vesey,  467.  5  lb.  515.  5 
Johns.  Ch.  R.  470.  Sayer  §•  Sayer  vs.  Floumoy,  3  Kelly,  546, 
'47^  2  Bla.  Com.  351.  Clancy^s  Hush,  and  Wife,  109.  4  Ga. 
Rep.  321. 

Here  the  legal  estate  in  the  trustee  could  not  be  divested  at 
Law.  The  husband  had  no  alternative  but  to  go  into  Equity, 
and  then,  no  alternative  but  to  make  his  wife  a  party.  What, 
then,  is  his  right?  It  is  the  right  of  reduction  into  possession, 
and  no  more.  All  other  interest  in  the  property  is  in  the  wife. 
But  this  naked  right  of  reducing  into  possession,  secondly,  is  al- 
ways subject  to  the  wife's  equity,  which,  in  equitable  contempla- 
tion, is  the  whole  estate,  because  it  is  within  the  competency  of 
Chancery  to  settle  upon  her,  if  circumstances  require  it,  the 
whole  estate.  The  doctrine  of  the  wife's  equity  is  well  settled 
m  this  Court.  She  is  entitled  to  a  part  or  the  whole  against  her 
husband,  his  creditors  and.  assignees,  at  her  own  motion,  or 
when  the  husband  or  other  persons  move  in  a  Court  of  Equity 
to  recover  it.  See  Sayre  vs.  Floumoy,  3  Kelly,  546,  '47.  Belt 
el  ah  vs.  Bell,  1  Kelly,  639,  and  authorities  re/erred  to  in  these 
cases. 

The  wife  is  to  be  viewed  as  the  equitable  owner,  and  being 
under  coverture^  her  rights  are  protected  by  tiie  exception  iiir- 1^ 
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Statute  in  favor  o{  Jeme  coverts.     Directly  in  point,  see  1  Paige, 
616. 

Let  the  judgment  be  reversed. 


No.  64. — The  State  of  Georgia,  ex  rei  C.  B.  Strange,  plain- 
tiff in  error,  V5.  William  A.  Bell,  treasurer,  &c.  defendant  in 
error. 

fl."]  It  is  not  competent  for  a  County  Treasurer  to  resist  the  payment  of  a 
debt,  directed  by  the  proper  authority  to  be  discharged  out  of  the  public 
funds,  set  apart  in  his  hands  for  that  purpose,  upon  the  ground  that  he  had 
been  notified  that  the  holder  thereof  was  not  the  rightful  owner  of  the  pro- 
perty, upon  the  valuutiuu  of  which  the  certificate  had  issued. 

Mandamus,  in  Marion  Superior  Court     Tried  before  Judge 
Alexander,  September  Term,  1850. 

In  1847,  the  General  Assembly  passed  an  Act  (among  other 
things)  to  remove  the  County  site  of  the  county  of  Marion,  from 
the  town  of  Tazewell,  to  provide  for  the  location  of  a  new  site, 
&c.  By  the  7th  section  thereof  it  was  enacted,  "  That  the  Jus- 
tices of  the  Inferior  Court  of  Marion  County  shall  appoint  five 
other  commissioners,  whose  duty  it  shall  be  to  ascertain  the  value 
of  the  town  property  in  the  town  of  Tazewell,  (the  same  to  be 
fixed  at  the  amount  the  owners  thereof  placed  upon  it  in  tbe  re- 
turns of  their  taxable  property  for  the  year  1847,)  and  then  as- 
sess the  amount  of  depreciation  of  said  town  property,  because 
of  the  removal  of  said  county  site ;  and  the  said  commissioners 
shall  execute  to  the  owners  of  said  town  property,  a  certificate, 
declaring  the  damage  thus  sustained,  which  said  certificate  shall 
become  a  debt  against  the  County  Treasury  of  said  County,  and 
Mch  certificate  shall  be  received  in  payment  for  any  contract  finr 
ifte  ptirchafle  of  any  lot  or  lots  sold  in  the  new  county  ritei'^  ftc 
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The  plaintiff,  Chamer  B.  Strange,  in  his  petition  for  a  manda- 
mus, alleged  that  the  commissioners,  appointed  under  the  Act, 
assessed  the  damage  on  property  owned  by  him  in  Tazewell,  at 
the  sum  of  $1782  88,  and  executed  and  delivered  to  him  a  qer- 
tificate  as  required  by  the  Act;  that  there  were  funds  in. the 
hands  of  the  County  Treasurer,  William  A.  Beall,  for  tlie  purpose 
of  paying  such  certificates,  and  that  he  refused  to  pay  the  same. 

In  response  to  the  mandamus  msi  granted  by  the  Court,  Beatl, 
the  County  Treasurer,  returned,  among  other  grounds  why  the 
mandamus  should  not  be  made  absolutCi  the  following : 

"  4th.  .That  the  property  claimed  by  said  Strange,  and  upon 
which  damages  were  assessed,  as  respondent  has  been  advised 
and  believes,  did  not,  at  the  time  said  damages  were  sustained  or 
estimated,  belong  to  the  said  Strange ;  and  this  defendant  has 
been  notified  by  William  Wells,  Esq.  of  said  County,  not  to  pay 
said  damages  to  said  Strange,  as  he  (Wells)  was  the  owner  of 
the  property  previous  to,  and  at  the  time  of  the  assessment  of 
the  same  by  said  commissioners. 

^^  5th.  Because  the  respondent  has  been  informed  and  be- 
lieves, that  Jordan  Wilcher,  Esq.  was  the  owner  of  said  prop- 
erty at  the  time  of  the  passage  of  said  Act  by  the  Legislature, 
and  that*  he  sold  the  same  to  Wells  previous  to  the  assessment  of 
said  damages." 

Counsel  for  Strange  demurred  to  these  two  grounds  as  insuf- 
ficient. The  Court  overruled  the  demurrer,  and  held  them  good 
and  sufficient  groimds  for  refusing  to  pay  said  certificate.  This 
decision  is  alleged  to  be  erroneous. 

B.  Hill  and  Wossill,  for  plaintiff  in  error. 

BsHNme,  for  defendant 

Sif  the  ChwrL — Lumpkin,  J.  delivering  the  opinion. 

The  LegiabtixFe,  in  1847,  passed  an  Act  to  add  a  part  <^ 
Stewart  Comity  to  Marion ;  to  pomt  out  the  mode  of  electiBg 
icmeni  to  provide  for  the  erection  of  a  tamaL\?i  «te%-1ilt 


336  SUPREME  COURT  OF  GEORGIA 


State  of  Gi»orgiu  vt.  Bell. 


dispose  of  the  public  buildings  at  Tazewell ;  to  providepayment 
for  the  undertakers  of  the  new  court  house ;  to  levy  an  extra 
tax,  and  for  other  purposes. 

The  7th  section  provides,  "  That  the  Justices  of  the  Inferior 
Court  of  Marion  County  shall  appoint  five  commissioners,  whose 
duty  it  shall  be  to  ascertain  the  value  of  the  town  property  in 
Tazewell,  (the  same  to  be  fixed  at  the  amount  the  owners  thereof 
placed  upon  it  in  the  returns  of  their  taxable  property  for  tlie 
year  1847,)  and  then  assess  the  amount  of  the  depreciation  of 
said  property,  on  account  of  the  removal  of  the  county  site,  and 
the  said  commissioners  were  required  to  exectfte  to  the  owners 
a  certificate,  declaring  the  damage  thus  sustained  ;  which  certi- 
ficate, it  is  enacted,  shall  become  a  debt  against  the  County 
Treasury."  And  it  is  further  provided  in  the  12th  section  of  the 
Act,  "  That  for  the  purpose  of  discharging  the  debt  incurred  by 
building  the  new  court  house,  as  well  as  to  pay  the  owners  of 
town  property  in  Tazewell,  that  the  Justices  of  the  Inferior  Court 
be  allowed  to  levy  an  extra  tax,  not  exceeding  seventy-five  per 
centum  on  the  general  tax,  which,  together  with  the  fund  aris- 
ing from  the  sale  of  the  public  property  at  Tazewell,  shall  con- 
stitute a  fund,  to  be  first  appHed  to  the  payment  of  the  new  court 
house,  and  for  the  payment  of  the  damages  sustained  by  the 
owners  of  property  in  Tazewell,  ascertained  as  aforesaid." 

It  is  also  provided  by  the  Act,  "  That  the  certificate  shall  be 
received  in  payment  for  any  conrtact  for  the  purchase  of  any  lot 
or  lots  sold  in  the  new  county  site,  contemplated  as  aforesaid." 
Pamphlet  Laws,  18^7 j  pp.  71,  73,  74. 

In  pursuance  of  this  Act,  Andrew  Hood,  Van  Sweaiingen, 
Charles  Womack,  William  Williams  and  William  Hirst,  were  ap- 
pointed commissioners  by  the  Justices  of  the  Inferior  Court  of 
Marion  County;  and  the  three  first  being  a  majority  of  the 
whole  number,  after  being  duly  sworn  to  perform  faithfully  the 
trust  thus  delegated  to  them,  did,  on  the  24th  day  of  June,  1848, 
proceed  to  ascertain  the  value  of  the  property  in  the  town-  of 
Tazewell,  and  to  assess  the  amount  of  the  depreciation  of  Ae 
same,  by  reason  of  the  removal  of  the  county  site,  when  it  was 
&tmd  that  Charner  B«  Strange^  die  relator^  owned  town  propor^ 
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of  the  Talne  of  $3127  87|,  suid  that  the  same  was  depreciated 
57  per  cent,  by  reason  of  said  removal.  Accordingly,  the  said 
commissioners,  by  virtue  of  the  authority  reposed  in  fhem  bf 
the  law,  as  aforesaid,  on  the  30th  day  of  June,  1848,  certified  that 
the  said  Chamer  B.  Strange  had  been  damnified  $1782  88},  and 
that  the  said  sum  was  a  debt  against  the  County  Treasurer  of 
Marion,  and  to  be  received  in  payment  of  any  purchase  made 
by  him  of  property  at  the  new  site,  and  to  be  first  paid  out  of 
the  extra  tax  to  be  levied  as  aforesaid,  and  from  the  money  aris- 
ing from  the  sale  of  public  property  at  Tazewell,  subject  only  to 
the  priority  of  pajrment  on  account  of  the  hew  court  house. 

On  the  7th  of  March^  1849,  the  certificate  thus  issued  in  terms 
of  the  Statute,  was  presented  to  the  County  Treasurer,  and  pay- 
ment thereof  demanded;  but  William  A.. Bell,  the  Treasurer, 
refused  to  pay  the  Certificate,  alleging  as  a  reason,  among  other 
things,  diat  the  town  property  claimed  by  Strange,  and  upon 
which  the  damages  were  assessed,  did  not  belong  to  him,  and 
that  he  (Bell)  had  been  notified  by  one  William  Wells  not  to  pay 
the  said  damages,  or  any  part  thereof,  to  Strange  or  his  assigns, 
as  he  (Wells)  was  the  owner  of  said  property. 

A  mandamus  nisi  having  been  granted  by  Judge  Alexander 
against  Bell,  the  Treasurer,  he  sustained  the  objections  thus  in- 
terposed by  the  Treasurer  at  the  hearing,  and  to  reverse  this  de- 
cision this  writ  of  error  is  prosecuted. 

•  [1.}  Was  it  a  good  excuse  in  the  mouth  of  Bell,  the  Treasu- 
rer, that  he  had  been  notified  of  the  existence,  real  or  pretended, 
of  an  outstanding  title  in  Wells,  or  any  body  else,  paramount  lo 
diat  of,  Strange,  in  whose  favor  the  certificate  had  issued  ? 

We  think  not  The  Treasurer  is  not  at  liberty  to  inquire  into 
the  truth  or  falsehood  of  the  certificate.  Neither  is  he  or  the 
County  responsible  for  it.  His  duty  is  to  obey  the  mandate  of 
the  eommissioners ;  and  having  done  this,  the  law  casts  the  aegis 
of  its  protection  over  both  him  and  the  County.  Nor  is  there 
any  hardship  in  this,  upon  Mr.  Wells  or  any  one  else  claiming 
to  be  the  true  owner  of  the  property  upon  which  the  assessment 
inufliide.  Why  did  he  not  interplead,  in  order  to  bring  the 
conflicting  titles  directly  before  the  proper  tribmia\&)  VIYkj  xfiSK] 
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be  not  do  it  still  ?  Suppose  no  proceeding  is  ever  instituted  foi 
this  purpose,  is  the  fund  to  remain  forever  locked  up  in  the  vaults 
erf  the  County  Treasury  ? 

The  judgment  below  must  \>e  reversed. 


No,  65. — ^Benjabhw  T.  Lowe,  for  the  use  &c.  plaintiff  in  error, 
vs,  John  Mubphy,  administrator,  &c.  of  John  A.  Scott,  dec'd. 
defendant  in  error. 

[-1.]  The  plaintiff  declared  apon  the  following  instniment,  "  This  it  to  certify 
that  I  did,  in  the  year  1*844,  purchase  of  B.  F.  White  his  tan  yard  and  stock, 
for  which  1  did  protnise  to  pay  Benjamin  T.  Lowe,  for  the  benefit  of  B.  F 
White,  four  hundred  and  seventy-five  dollars;  which  amount  J kerekf  0^ 
htowtedge  to  he  unp<tid  and  yet  due;  and  one  note  of  hand  for  fifty-three  dol- 
lars and  fifty  cents,  which  note  is  said  to  be  )ost  or  mislaid — each  amooiit 
bearing  interest  firom  1st  January,  1845. 

"  ('Signed.)  JOHN  A.  fiCOTT. 

"September  23, 1847." 

Heldf  that  the  foregoing  instrument  is,  in  legal  contemplation ,>a  due  bin,aiid 
may  be  declared  on  as  a  promissory  note. 

Assumpsit,  &c.  in  Harris  Siq)erior  Court.    Tried  before  Judge 
Alexander,  September  Term,  1850. 

This  was  an  action  upon  the  following  account,  annexed  af  a 
bill  of  particulars : 

"JohnA.  Scott  to 

^^  Benj.  T.  Lowe,  for  use,  &c.  Dr. 

To  1  tan  yard  and  stock,       -        -        -        -  ^  $475  00 
^^  amount  of  promissory  note,  lost  or  mislaid,  53  60 

$52800 
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Upon  the  trial,  |>laintiff 's  counsel  moved  to  amend  their  de- 
claration by  inserting  a  count  upoix  the  following  inftrument, 
describing  the  same  as  a  promissory  note : 

^  This  is  to  certify  that  I  did,  in  the  year  1844,  pnrchaat  tof 
B.  F.  White  his  tan  yard  and  stock,  for  which  I  did  promise  to 
pay  to  Benjamin- T.  Lowe,  for  the  benefit  of  B.  F.  White,  four 
hundred  and  seventy*five  dollars,  which  amount  I  hereby  ac- 
Imowledge  to  be  unpaid,  and  yet  due ;  and  one  note  of  hand  for 
fifly-three  dollars  and  fifty  cents,  which  note  is  said  to  be  lost  or 
mislaid:  each  amount  bearmg  interest  from  the  1st  January, 
1845.    Sept.  23,  1847. 

"(Signed,)     •  JOHN  A.  SCOTT.'' 

The  Court  rejected  die  amendment,  deciding  that  the  instru- 
ment was  not  a  promissoiy  note  and  could  not  be  declared  on 
as  such.     This  decision  is  the  first  error  assigned. 

Pkdntifir's  CQunseV  then  moved  to  amend  by  adding  the  fol- 
lowing as  a  count: 

"And  your  petitioner  further  showeth  that  the  said  defendiital 
is  indebted  to  him  in  the  further  sum  of  five  hundred  and  twenty- 
eight  dollars  and  sixty  cents,  besides  interest,  on  a  written 
promise  and  acknowledgement;  dated  and  due  on  the  23d  Sep- 
tember, 1847^  which  said  sum  the  said  defendant  refuses  to  pay." 
To  iida  lyHoit'was  annexed  a  copy  of  the  instrument  above  set 
forth,    ic: 

The  CiDmrt  rejected  the-amendment,  and  this  deci^on  is  as- 
signed for  error. 

The  plaintiff  having  proved  the  execution  of  the  above  de- 
scribed instrument,  offered  the  same  in  evidence,  under  the  orig- 
inal declaration. 

The  Court  rejected  the  evidence,  and  this  decision  is  assigned 
J  for  .error. 

H.  HoLt,  for  plaintiff  in  error. 


\ ' 


Bxmiiro  &  Ivosa^c,  for  defendant 


340  SUPREME  COURT  OF  GEORGIA. 

, J  I    ■  ■    I '^- ^ — -— 

Lowe  v$.  i/lurphy. 


By  ike  Owrt-^WABNER,  X  deliyering  the  opinion. 

[1.]  If  the  instrument  declared  on  by  the  plaintiff  is,  in  con- 
tempUitioo  of  law,  a  due  bill,  then  it  may  be  declared  on  as  a 
promissory  note.  KembaU  vs.  HunUngdariy  10  WendelPs  Rqt. 
675.  By  transposing  the  words  of  the  instrument,  without  al- 
tering its  legal  effect,  it  will  read  as  follows :  "  Due  Benjamin  F. 
Lowe,  for  the  benefit  of  B.  F.  White,  four  hundred  and  seventy- 
five  dollars,  for  his  tan  yard  and  stock,  purchased  of  B.  F.  White, 
and  fifty-three  dollars  and  fifty  cents  for  one  note  of  hand  which 
is  said  to  be  lost  or  mislaid — each  amount  bearing  interest  from 
1st  January,  1846,  (Signed,)  JOHN  A,  SCOTT. 

«  Sept.  23,  1847." 

The  inquiry  is,  does  this  paper  unport  an  engagement  that 
money  shall  be  paid  absolutely?.  If  it  does,  no  matter  by  what 
words,  it  is  a  good  note. .  lAiquepi  vs.  Prossen,  1  HUTs  JV.  Y. 
Bep..  259.  In  Brevoer  vs.  Brewery  (6  Go.  A^.  588,)  we  hdld  the 
following  instrument  to  be  a  due  bill: 

'  ^I  do  hereby  acknowledge  the  credit  of  three  hundred  and 
thirty-two  dollars  and  fifty  cents,  to  be  due  to  •  the  estate  of 
Drewry  Brewer,  deceased.         (Signed,)    •     Clabge  Bbewxr. 

"  August  5th,  1847."   - 

See  also  Carey  vs.  McDbugcddj  7  Go.  Bep.  85. 

We  are  of  the  opinion  the  paper  declsffed  on  by  the  jdaintiff 
imports  an  engagement  to  pay  money,  and  states  also  the  oon«- 
sideration  for  th^t  engagement,  and  is  a  due  bOl  in  conteiiq>la- 
tion  of  law,  and  may  be  declared  on  as  a  promissory  note.  The 
■amendment  offered  by  the  plaintiff  to  his  declaratioii  ought  to 
have  been  allowed. 

Let  the  judgment  of  the  Court  below  be  revexaed. 
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No.  66. — ^Rahsom  Parbam,  plaintiff  in  error,  v$,  Tbe  Jmmcacft 

OF  THE  iNFpiIOR  CoURT  OF  DfXATUB.  CoUNTY  and  Otbtlty  dv* 

fendants  in  error.  "^ 

[1.]  Private  property  may  bu  .takes  for  public  iise  without  ctnnpeiifatieji, 
io  casei  of  extreme  uecesaity,  without  ^he  coiiscDlof  the, owner;  for  ex- 
ample, tBe  poHing  down  of  boused,  and  mising  bulwarks  for  defeuce  against 
an  ememy,  or  for  the  erection  of  ramparts  against  an  inrading  fo^. 

[S.]  Tba  general  rule  is,  tbat  private  property  cannot  be  taken  for  public  use^ 
witbQQt  jost  compensatiou »  and  cannot  be  so  ta^cn  without  an  Act  of  the 
Legislature  authorising  it,  and  the  Act  must  make  provision  for  the  con^- 
pentatioh. 

[3.]  Tbat  provision  o/  the  Federal  Constitntion^  which  prohibits  the  taking 
of  private  property  for  public  use,  without  just  compensation :  HM  to  be 
an  affirmance  of  a  great  principle,  of  tbe  Common  Law. 

[i.]  The  Legislature  mo/st  judge  of  the  necessity  or  utility  of  the  exercise  of 
the  right  of  eminent  domain  for  public  imprgvements;  bat  iu  case  of  gross 
abate  of  it,  as  when,  under  pretext  of  public  utility,  the  property  of  A  ia 
Itken  and  given  to^B,  the  Courts  witl  interiere  and  set  aside  the  law. 

[5.]  The  laws  of  this  State,  whith  authorize  the  opening  of  public  roadfl  ovei- 
unenclosed  lauds,  without  just  compensation,  held  to  be  void. 

[6.]  Under  (be  laws  of  Georgia  which  authorize  the  laying  out  and  openiB^ 
of  public  roads  over  theeuclo^cd  lands  of  the  citizen,  the  Inferior  CoQVt 
may  order  a  review,  for  the  purpose  of  determining  whether  a  road  be  ne<> 

'  eessary  or  not,  ahd  may  also  order  the  some  to  be  opened  before  compensa-^ 
tion  is  made  or  tendered  f^wX  cannot  enter  upon  and  seize,  and  permanently 
aj^ropriate  th^^land,  until  compcusatioa  ii  made  or  tendereq^  ,  ^ 

[7.]  A  citizen  cannot  enjoin  the  opening  of  a  public  road  over  his  enclosed    . 

lands ,  when  itdippears  from  hi«  bill,  that  he  has  not  taken  the  steps  pointed 
-  'out  by  the  law  to  procure  the  assessmetit  of  his  damages. 

[8.]  Nor  uppn  the  ground  that  the  reviewers  appointed  by  the  Inferior 
Court,  signed  t^e  petition  for  the  road,  and  took  an  active  interest  in  getdng^ 
it  up. 

[9.]  Nor  upon  Ule  ground  that  it  does  not  appear,  from  the  return  of  the  re- 
viewers, that  they  were  not  swoiii  according  to  the  requirement  of  the  Sta- 
tute. 

Application  for  an  injunction,  in^Decatur  Superior  Court   De- 
cision by  Judge  Wabben,  Gth  of  December,  1860. 

TUs  was  an  application  for  an  injunction  to  restrain  tfie  Infe- 
Tior  Cowl  aad  CtDBomsioners  cf  Roads,  from  o^peib^v^tiei? 
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public  road,  passing  through  the  enclosed  and  unenclosed  lands 
of  complainant,  Ransom  Parham.  The  bill  alleged^  that  a  pe- 
tition was  presented  to  the  Court  for  the  opening  of  this  road, 
signed  by  many  persons  who  did  not  live  in,  the  neighborhood ; 
that  the  same  was  gotten  up,  not  for  the  public  convenience,  but 
by  persons  interested  iii  having  a  road  to  a  certain  landing  on 
Flint  River,  where  the  riew  road  would  cross ;  that  a  counter 
petition  was  presented  to  the  Court,  which  they  refused  to  con- 
sider ;  that  the  Court  evidenced  their  partiality  in  the  appoint- 
ment they  miade  of  reviewers  and  commissioners  to  open  the 
road — the  same  not  being  proper  and  discreet  persons — one  of 
them  wishing  the  road  to  pass  his  house,  where  he  kept  spirits 
to  retail;  that  another  had  but  lately  removed  into  the  County, 
and  the  third  having  acted,  as  main  agent  in  procuring  signatures 
to  the  said  petition,  and  all  of  them  beitig  among  the  petitioners 
for  the  road ;  that  complainant  objected  .to  their  appointment,  or 
the  appointment  of  any  one,  because  the  road  pr^ed  for  was  not 
required  for  the  public  convenience,  nor  was  it  the  'nearest  and 
most  practicable  route  between  the  points  specified  as  the  iermim 
#f  Ae  road ;  because  it  would  cause  irreparable  injury  to  the 
land  and  growing  crop  of  the  complainant,  and  because  com- 
plainant offered  to  the  Court,  at  his  own  expense,  to  cut  out  and 
open  a  shorter  and  better  road  between  the  points  designated ; 
that  the  Court,  notwithstanding  his  objections,  appointed  the  re- 
viewers, two  of  whom  afterwards  reported  that  they  had  viewed 
and  marked  out  the  contemplated  road ;  which  return  complain- 
ant objected  to  as  illeg^ — 

^  1st.  Because  one  of  the  commissioners  failed  to  act  or  join  in 
the  report;  and 

2d.  Because  it  did  not  appear  that  the  comimissioners,  before 
entering  upon  their  diity,  were  sworn  (as  reqiiired  by  law)  before 
a  Justice  of  the  Peace ; 

That  the  Court  overruled  the  objections,  and  granted  an  or- 
der opening  the  road — ^the  execution  of  which  order  was  now 
sought  to  be  enjoined. 

By  an  amendment  to  the  bill,  it  was  alleged,  that  the  Inferior 
Court  had  not,  nor  had  any  of  the  defendants  paid,  oat  offered  lo 
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pay,  any  of  the  damage,  (amounting  to  at  least  $2500,)  which 
would  be  done  to  the  land  of  complainant,  but  threatened  to  pro* 
ceed  to  open  the  said  road,  -without  and  before  pajBig,  or  offer- 
ing to  pay  the  same ;  whereas,  by  law,  he  was  advised  and  be- 
lieved, that  no  authority  or  power  was  vested  to  open  said  road, 
until  dile  damages  were  paid,  or  full  and  just  compensation  ten- 
dered to  complaii^iant. 

The  prayer  was  for  a  perpetual  injunction  to  restrain  defend- 
ants from  cutting  a  road  through  complainant's  land,  whether 
enclosed  or  unenclosed ;  or  at  least,  they  should  be  enjoined,  un- 
til fuU  and  just  compensation  should  be  paid  or  tendered  to  com- 
plajnant.    •  ^  > 

■ 

Upon  hearing  argument,  the  presiding  Jtidge  refused  to  grant 
the  injunction,  upen  the  following  groufmb :  : : 

1st  Because  the  laying  oiit  and  altering  new  and  old  roads, 
is  expres^y  within  the  power  and  conti'ol  of  the  Justices  of  the 
bftrior  Court,  subject  alone  to  their  discretion  as  to  whom  they 
daiC  appoint  to  review,  lay  out  and  open  said  road. 
/  2d.  Because  as  to  improved  or  enclosed  lands,*the  Statute  of 
1799  provided  compensation  to  those  injured  by  the  opaiii(( 
said  roads,  and  that  if  the  provisions  of  that  Statute  were  follow- 
ed, the  Inferior  Court  may  take  any  improved  lands  they  please 
for  such  road ;  and  after  'such  lands  are  thus  appropriated,  if  the 
owner  feels  himself  aggrieved,  he  may  have  the  damages  assess- 
ed by  a  Jury,  and  enforced  by  mandamus.     . 

3d.  Because  the  defendants,  by  the  Act  of  1818,  have  the 
right,  power  and  authority  to  take  and  appropriate  the  wild  and 
unenclosed  lands  of  complainant,  without  any  compensation— 
the  Court  holc^ng  the  said  Act  to  be  constitutional  and  valid. 

To  these  rulings  and  decision  of  the  Court,  exceptions  were 
filed,  and  error  has  been  assigned  thereon. 

.,  S.  T.  Bailey,  for  plaintiff  in  error. 

Law  &  SiBfs^  represented  by  B.  Hill,  for  defendant 

Bg  iJm  Cburl-^NisBET,  J.  delivering  the  opinion* 
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The  presiding  Jwlge  held,  in  this  case,  that  it  i^ms  competent 
for  the  Inferior  Court,  under  the  )a^s  of  this  State,  to  lay  out  and 
open  a  road  through  the  un^dosed  lands  of  the  complainant 
This  power  is  denied  in  this  record.  We  are,  therefore,  called 
upon  to  determine  whether,,  according  to  laws  now  in  force  in 
€reorgia,  the  Inferior  Court  can  exercise  this,  power.  It  is  a 
question  of  some  magnitude  in  principle,  and  of  great  practical 
moment.  It  is  very  clear,  that  the  Legislature  may  take  the  pro- 
perty of  a  citizen  for  purposes  of  public  necessity  or  public  util- 
ity. All  grants  of  land  are  in  subordination  to  the  eminent  do- 
main which  remains  in  the  State ;  and  from  the  necessities  of  tiie 
social  compact,  they  are  subject  to  this  condition.  The  sove- 
reign authority  of  the  State,. acting  through  the  Legislature,  is 
bound  to  protect  and  defend  the  State,  and  to  promote  tbe  pub- 
lic happiness  and  proi^erity  of  the  people ;  and  the  Legisla- 
ture is  to  judge  when  the  public  necessity  or  public  utility  re- 
qtdres  the  appropriation  of  the  property  of  the  citizen.  I  need 
not  enlarge  upon  these  propositions— they  are  the  law  of  this 
Court,  more  than  once  promulgated.  Nor  do  we  deny,  that  a 
highway  is  a  work  of  public  utility.  It  is  necessary  to  com- 
merce and  intercourse.  Nothing  can  be  more  conducive  to  the 
social  well-being  and  commercial  prosperity  of  a  Sta:te,  than 
roads.  It  were  pagan  and  abori^nal  not  to  have  them.  "  Our 
doctrine  farther  is,  however,  that  the  property  of  the  citizeit  can- 
not be  taken  for  any  purpose  of  public  utility  or  convenience, 
unless  the  law  which  appropriates  it,  makes  provision  for  a  just 
compensation  to  the  proprietor.  This  is  true  at  Common  Law, 
accordingto  the  lex  terra  recognized  and  affirmed  by  Magna  Chat^ 
lay  and  it  is  true  by  the  special  ordainment  of  the  Constitution  of 
the  United  States. 

I  propose  first  to  show,  that  the  several  Acts  of  the  Legisla- 
ture authorizing  the  building  of  roads,  make  no  provision  what- 
ever for  compensation,  when  the  unericlased  lands  of  the  citizen 
are  taken  for  the  purpose  of  a  highway.  The  authority  to  lay 
out  roads,  is  vested  in  the  Inferior  Court,  by  the  Acts  of  1799 
and  of  1818.  Prior  to  1799,  the  Inferior  Court  could  and  did 
lay  out  roads,  but  I  fihd  no  Act  of  the  Lqpsbturei  prior  to  that 
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time,  which  gives  them  any  powers  in  relation  to  roads^  different 
from  those  conferred  by  the  Acts  of  1799  and  1818.  These 
two  Acts  contain  all  the  provisions  of  law  of  force  in  this  State 
relative  to  laying  out  public  roads,  and  making  compensation  to 
the  citizen.  By  the  1st  section  of  the  Act  of  181€,  it  is  declar- 
ed, that  '^  On  amplication  to  the  Inferior  Court  for  any  new  road, 
er  any  alteration  in  an  old  road,  the  said  Justices  shall  proceed 
to  appoint  three  discreet  and  proper  persons,  residing  in  the 
neighborhood  where  such  road  is  intended  to  pass,  and  in  case 
they  find  it  of  public  utility,  they  may  proceed  lo  mark  out  the 
same,  on  oath  taken  before  any  Justice,,  and  report  to  said 
Court; — the  Clerk  of  ti^hich  is  hereby  required  to  notify  the  Com- 
missioners of  Roads  of  such  report."     Prince,  736. 

By  the  19th  section  of  the  same  Act,  it  is  declared,  that  '^In 
all  cases  where  commissioners  have  been  or  may  hereafter  be 
appointed  for  the  purpose  of  reviewing  any  new  road  intended 
to1>e  laid  out,  and  shall  report  to  the  Inferior  Court  the  propriety 
of  opening  the  same^  the  said  Court  may,  if  they  or  ^  majority 
of  them  deem  it  adviseable,  pass  ai^  order  for  opening  such 
ro^."     Prince,  739. 

Here,  then,  we  have  a  general  power'to  lay  out  roads  deposit- 
ed with  the  Inferior  Court.  The  Legislature  has  made  them  its 
agefitsfor  the  exercise  of  the  sovereign  power  over  this  subject 
matter.  They  are,  however,  subject  to  the  paramount  authority 
of  the  Legislature.  Notwithstanding  this  delegation  of  power, 
the  Legislature  may,  if  it  will,  exercise  it.  It  is  not  pretended 
that  there  is  any  authority  for  the  laying  out  and  opening  this 
road,  but  the  general  Acts  before  referred  to.  The  only  provi- 
sion of  law  for  making  compensation  in  cases  of  a  public  rpad,  is 
found  in  the  second  section  of  the  Act  of  17d9,  which  was  re- 
enacted  by  the  34tii  section  of  the  Act  of  181S.  The  2d  sec- 
tion of  the  Act  of  1799,  is  in  these  words :  ^^And  when  any 
petson  or  persons  shall  feel  him,  her  or  themselves  aggrieved  by 
reason  of  any  road  being  laid  out  through  his,  her  or  their  enclosed 
ground,  it  shall  be  the  duty  of  any  two  or  more  of  the  Justices 
of  the  Inferior  Courts,  on  application  in  writing  by  the  person  or 
persons  ihjured,  to  issue  a  warrant,  under  their  .haxvdS)  dax^cXfiAi 
VOL  IX  44 
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to  the  Sheriff  of  the  County,  to  summon  a  Jury  of  freeholders, 
who  shall  be  sworn  to  assess  such  damages )  and  that  the  Sheriff 
shall  make  and  return  a  true  inquisition  thereof  to  the  pext  In- 
ferior Court;  and  it  shall  be  the  duty  of  such  Court  to  order  the 
amount  of  damages  so  assessed,  to  be  paid  out  of  the  next 
County  tax,  or  out  of  ^ny  public  moneys  belonging  to  the  Coun- 
ty fund :  Provided^  neoertJiek^s^  that  when  it  shall  appear  to  the 
Inferior  Court,  that  the  damages  so  assessed  transcend  the  utilit)- 
of  that  part  of  said  road,  such  Court  shall  order  the  same  to  be 
altered  in  such  manner  as  to  avoid  \he  enclosed  ground  so  dam- 
aged, unless  the  person  complaining  shall  agree  to  accept  such 
compensation  as  shall  be  deemed  just  and  reasonable  by  said 
Court."     Prince,  733, 740.  • "        - 

This  law  makes  provision  for  compensating  the  owner  only 
when  a  public  road  is  laid  out  through  his  enclosed  ground.  There 
is  not,  so  far  as  I  can  ascertain,  any  provision  in  our  laws  for 
compensating  .the  ovmef,  where  a  road  is  laid  out  through  his 
unenclosed  or  wild  lands.  Nor  does  it  seem  that  this  is  a  legis- 
lative oversight,  for  by  designating  enclosed  grounds,  they  are 
to  be  held,  as  of  purpose,  excluding  all  other  grounds.  £r- 
pressio  nniics  est  exclnsio  dlienus.  Whatever  may  have  been  the 
reason  of  excluding  other  lands  than  enclosed  lands  from  com- 
pensation ;  whether  it  was  because  of  the  additional  value' which 
opening  and  enclosing  land  gave  to  it,  or  because  of  the  idea 
that  unenclosed  land,  by  reason  of  its  abounding  quantity  at  that 
day  within  our  limits,  had  no  or  very  little  depreciable  value; 
or,  which  is  the  likelier  reason,  because  the  Legislature  believed 
that  the  opening  of  roads  through,  the  theh  greatly  unsettled 
parts  of  the  country,  would  enhance  the  valde  of  lands*  over 
vstfiich  they  were  laid  out,  quite  equal  to  the  damage  caused  by 
their  appropriation ;  it  is  true,  that  they  were  excluded  by  thfe 
Act  of  1799,  and  to  this  day  they  remain  excluded.  The  law, 
as*  it  now  stands,  has  been  acquiesced  in  by  the  people  of  this 
State  for  many  years ;  indeed,  I  believe  from  the  organization  of 
the  State  Grovernment.  I  do  not  know  that  the  pow€r  oS  the  Le- 
gislature to  assume  the  unenclosed  lands  for  the  puipose  of  a 
bigbway  has  been^-in  a  smgle  instance  questioned  before  the 
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Courts  of  Justice.     The.  people  have  felt  no  serious  inconve- 
nience from  it.     On  the  contrary,  the  advantages  of  roads  as  the 
means  of  intercommunication — as  the  means  of  developing  the 
resources  of  a  country  comparatively  new,  and'  a  large  portion 
of  which  has  been  and  is  yet  but  sparsely  settled — have  been  «o 
great  and  so  obvious,  that  tliere  has  been  no  necessity  or  utility, 
until  of  Jate,  in  questioning  it.     Nor  has  there  been  manifested 
in  the  Legislature,  any  disposition  to  use  the  power  oppressive- 
ly.    Acting  in  this  matter  heretofore,  mainly  through  the  Inferior 
Courts  of  the  Counties— officers  selected  by  the  people  from 
among  t!>emselves,  with  interests  identified  with  lliem,  and  sym- 
pathies in  harmony  ^ith  theirs — ^the  Government  has  used  the 
power  without  abusing  it,  wisely  and  beneficially.     The  condi-^ 
tion,  however,  of  things  in  this  State  in  reference  to  this  matter, 
has  become,  of  late  years,  widely  different  from  what  it  was  in 
1818.     Our  limits  being  fixed — the  Indians  being  removed,  and 
our  whole  territory  organized  and  subjected  to  the  civil  and 
criminal  jurisdiction  of  tlie  State,  population   has  prodigiously 
ncreased — agriculture  has  improved — the  mechanic  arts,  to  a 
Teat  extent,  have  been  every  where  introduced — commerce  has 
idened  and  deepened  her  channels,  and  lands  have  risen  in  val- 
».     Emigration  to  other  States  has  decreased,  and  our  popu- 
ion  is  becoming  permanent.     Our  territorj*  may  be  said  to  be 
rally  covered  with  rail  road  and  plank  road  charters,  using, 
legislative  grants,  the  lands  of  the  people.     These  things 
*,  to  the  question  before  us  a  seriousness  and  vitality  which  it 
not  heretofore  possessed.     It  has  become  a  serious  affair  for 
ilanter  to  yield  his  rich  plantation  to  be  traversed  through 
hole  extent  with  highways — for  the  poor  man  to  give  up, 
ps,  one  third  of  his  small  farm,  whether  enclosed  or  not,  to 
iblic  convenience  and  utility,  as  indicated  in  some  magni- 
rail  road  project,  or  some  wide  turnpike  thoBoughfare.     In 
)arts  of  the  State,  unopened  lands  are  more  valuable  than 
ed  fields,  if  for  nothing  else,  yet  for  the  timbers  upon 
In  the  earlier  settled  Counties  of  the  State,  I  venture  to 
t  there  are  few  plantations  where  the  owner  could  not 
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better  affqrd  to  give  to  the  Grovernment  a  field,  than  the  same 
number  of  acres  of  timbered  land. 

It  may  be,  it  doubtless  is  true,  that  our  people  have  as  good 
reason  to  confide  in  the  justice  and  forbearance  of  the  Legishi- 
fure  as  they  ever  had.  It  may  be,  that  ux  all  the  future,  the  Le- 
gislature may  not,  in  a  single  instance,  assume  the  land  of.  the 
citizen,  without  a  just  compensation.  We  know  not.  But  this 
we  do  know,  that  the  power  of  government  ever  tends  towards 
enhancement  and  encroachment.  Corporation  influence  may 
become  too  strong  for  legislative  resistance.  Capital  combina- 
tions may  wield  a  power  too  potent  for  the  popular  will.  De- 
generacy may  seize  the  times,  and  the  virtues  of  simple,  honest 
revolutionary  republicanism  depart.  The  sacredness  of  privak 
property  ought  not  to  be  confided  to  the  uncertain  virtue  of  those  toha 
govern.  Principles  conservative  of  popular  rights,  cannot  with 
safety  be  abandoned ;  for  if  once  abandoned,  all.history  teaches 
that  it  is  difficult,  almost  impossible,  to  resume  them. 

The  general  doctrine,  that  private  property  cannot  be  taken 
for  public  use,  without  compensation,  has  been  more  than  once 
held  here.  The  question,  it  is  true,  has  come  before  us,  except 
in  one  instance,  in  the  construction  of  rail  road  charters,  or  bridge 
or  ferry  grants.  The  principle  is  the  same  in  this  case.  Wheth- 
er the. property  of  a  citizen  can  be  taken  at  all  or  not,  depends 
upon  the  use  or  necessity  which  requires  it.  The  principle  upon 
which  the  right  of  way  for  a  rail  road  has  been  sustained  is, 
that  the  rail  road  is  of  public  utility,  and,  therefore,  when  pro- 
perty is  taken  for  that  object,  it  is  taken  for  public  use^  So,  in 
the  case  of  a  public  road,  the  ground  of  the  rightful  assumption 
is  public  use.  If,  in  the  former  case,  compensation  must  be 
made,  as  we  have  held,  so  in  the  latter  case.  I  see  no  difier- 
ence,  so  far  as  thie  principle  is  concerned,  between  a  common 
highway  and  a  rail  road.  The  former  is,  no  doubt,  more  une- 
quivocally for  the  public  use  than  the  latter,  and  that  is  all.  Still, 
I  propose  to  state  again  the  grounds  and  the  authorities  upon 
which  our  decision  rests. 

[1.]  It  is  not  to  be  doubted  but  that  there  aie  cases  in  which 
jmvate  property  may  be  taken  for  a  public  use,  without  the  con- 
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sent  of  th^  owner,  and  without  corapensatipn,  and  without  any 
provision  of  law  for  making  compensation.  These  are  cases  of 
urgent  public  necessity,  which  no  law  has  anticipated,  and  which 
cannot  await  the  action  of  the  Legislature.  In  such  cases,  the 
injured  individual  has  no  redress  at  law — ^those  who  seize  the 
property  are  not  trespassers,  and  there  is  no  relief  for  him  but 
by  petition  to  the  Legislature.  For  example :  tlie  pulling  down 
houses,  and  raising  bulwarks  for  the  defence  of  the  State  against 
an  enemy ;  seizing  com  and  other  provisions  for  the  sustenance 
of  an  army  in  time  of  war,  or  taking  cotton  bags,  as  Gen.  Jack- 
son did  at  Orleans,  to  build  ramparts  against  an  invading  foe. 

These  cases  illustrate  the  maxim,  salus  populi  suprema  lex. 
Per  BulleTy  J.  Piatt  Glass  Co.  vn.  Meredith,  4  T.  R.  797.  My^s 
Maxims  J  9th  ed.  p.-  36.  Dy^y  60,  b.  Broom^s  Maxims^  1.  2 
Btdsl.  61,  12  Coke,  13.  lb.  63.  2  Kent's  Com.  338.  1  BU 
Com,  101,  note  18,  by  Chitty.  Extreme  necessity  alone  can  jus- 
tify these  cases  and  all  others  occupying  the  same  ground. 

[2.]  This  rule  of  necessity  has  a  very  narrow  application,  and 
is  an  exception,  indeed,  to  the  general  rule,  which  is,  that  when 
pnblic  necessity  or  utility  requires  the«  assumption  of  private  pro- 
perty, it  can  only  be  done  by  the  act  of  the  Legislature,  and  the 
Legislature  must  make  provision  for  compensation.  If  it  does 
not,  the  Courts  may  pronounce  the  law  a  nullity. 

[3.]  This  was  the  law  of  .,the  land  in  England,  before  Magna 
Charta.  Against  the  contrary  the  great  Charta  guarded,  by  de- 
claring that  no  individual  should  be  deprived  of  his  property, 
but  by  the  liw  of  the  land,  and  by  judgment  of  his  peers.  The 
petition  of  rights  affirmed  the  same  doctrine ;  and  this  great  rule 
of  right  and  liberty  was  the  law  of  this  State  at  the  adoption  of 
the  Constitution.  It  is  not,  therefore,  necessary  to  go  to  the  Fe- 
deral Constitution  for  it  It  came  to  us  .with  the  Common  Law — 
it  18  part  and  parcel  of  our  social  polity — ^it  is  inherent  in  ours, 
as  well  as  every  other  free  government.  At  Common  Law,  the 
Legislature  can  compel  the  use  of  private  property,  but  not  arbi- 
trarily. It  treats  with  the  citizen,  as  owner,  for  the  purchase,  and 
whilst  he  caoiiot  withhold  it  upon  o£fer  of  compensation,  they 
cannot  seise  it  without  such  tender.    The  Le^JBlatox^,  w)% 
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Blacksione^  interfered,  "  not  by  absolutely  stripping  tlie  subject 
of  his  property  in  an  arbitrary  manner,  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  sustained. 
The  public  is  now  considered  as  an  individual,  treating  with  an 
individual,  for  an  exchange.  All  the  Legislature  does,  is  to 
obhge  the  owner  to  ahenate  his  possessions  for  a  reasonable 
price,  and  even  this  ijj  au  exercise  of  po^v'er  which  the  Legislature 
indulges  with  caution,  and.  which  notlnng  but  the  Legislature 
can  perform."  Black,  Com,  voLl^  p.  139.  The  British  Parlia- 
ment have  frequently  recognized  this  doctrine  of  the  Common 
Law.  For  example :  in  the  Highway  Acts  of  1 3  George  IIL 
and  3  George  IV.  the  surveyor  of  highways  is  required  to  offer 
the  owner  of  the  soil  over  w^hich  a  new  road  is  to  pass,  a  rea- 
sonable compen^sation,  which  if  he  refuses  to  accept,  the  Justi- 
ces shall  certify  their  proceedings  to  some  general  quarter  ses- 
sions, who  are  required  to  impannel  a  Juiy  to  assess  damages 
wntliin  a  given  limit  Black,  Com.  101,  riote  19>  6y  OdUy.  In- 
deed, it  may  be  safely  asserted,  that  the  British  Courts,  actingin 
obedience  to  their  ancient  constitutions  of  government,  have,  in 
rare  instances,  except  in  the  cases  of  urgent  necessity  above 
referred  to,  recognized  the  right  of  the  State  to  assume  private 
property  without  providing  for  a  just  compensation.  The  prin- 
ciple is  admitted  by  the  ablest  writers,  as  being  founded  in  na- 
tural equity  and  of  universal  application.  GrotiuSy  De  Jure  JB. 
fy  P.  b.  8,  ch.  14,  §7.  Pvffendorf  de  Jur.  JVaL  d  Gpniy  h.  8,  ch. 
5,  §7.  Bynkersliock^s  Quest,  Jur.  Pub.  b.  2,  ch.  15.  Vatiely  h.  1, 
ch.  20,  §244.  Heimc.  Bern's  Jour,  et  ML  b.  2,  ch.  8,§  170.  2 
Kent's  Com,  339.  Story  on  the  OmstUuiiony  §1784.  2  Johm.C. 
R.  162.  6  Miller's  Lou.  R.  416.  3  Howard^  240.  26  Wend. 
497.  1  Bald.  C,  C.  Reports^. 205.  11  Peter^s  R.  638,  641,  fty 
Story y  J. 

This  great  and  indispensable  rule  of  property  is  embodied  in 
the  Code  Napoleon,  {art.  645,)  in  the  constitutional  charter  of 
Loius  XVin,  (2  Kent's  Com.  340,  note,)  in  the  Civil  Code  of  Lou- 
isiana, {art.  489,)  in  the  Constitution  of  several  of  our  States, 
in  the  bill  of  rights  of  others,  and  in  the  Constitution  of  the 
United  States.    Jirtick  5th  of  Jlmeniments  to  the  QmriihOkm  of 
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the  United  States,  It  has  been  recognized  in  Turkey,  according 
to^  Mr.  J,  Watiesy  in  Lindley  et  aL  vs.  Commissioners,  (2  Bay,  R. 
60,)  upon  the  authority  of  DeToiVs  Memoirs  (f  tHe  Turkish  Go- 
vernment, The  Constitution  of  the  United  States  upon  this  point, 
I  know,  has  been  held  to  be  a  restraint  upon  federal  legislation 
alone,  and  not  to  apply  to  the  States.  If  that  be  admitted,  yet 
it  is  still  authority,  most  significant,  for  the  application  of  the 
rule  in  the  States.  It  is  the  affirmation  of  the  rule  in  the  most 
solemn  ibrm.  It  is  the  declaration  of  the  opinion  of  the  Amer- 
ican people,  that  the  governmental  right  of  appropriating  proper- 
ty, is  subject  to  that  limitation.  In  creating  a  government  of 
limited  and  merely  delegated  powers,  with  a  careful  vigilance 
over  the  rights  of  the  people,  as  derived  from  the  Oomtnon 
Law — the  great  charter  and  petition  of  rights — it  was  ^  matter 
of  commendable  caution,  to  embody  this  limitation  in  the  Con- 
stitution. Mr.  Story  says,  that  this  article  of  the  Constitution 
"  Is  an  affirrnance  of  a  great  doctrine  established  by  the  Common 
Law,  for  the  protection  of  private  property."  Stori/s  Com,  vol, 
3,  §1784.  Upon  his-  authority  then,  it  is  a  Common  Law  doc- 
trine. Nor  does  he  stand  alone,  for  such  is  the  concurring  opin- 
ion of  the  British  and  American  books.  Now,  it  woiild  be  weak 
reasoning  to  say,  tliat  because  the  people  of  the  States  have  de- 
nied to  the  Federal  Government  the  right  to  assume  private  pro- 
perty for  public  use  without  compensation,  they  have  thereby 
conceded  it  to  the  State  Governments.  The  contrary  inference 
is  irresistible,  to  wit :  that  the  people,  feeling  protected  in  the 
States  by  thia  limitation  on  the  power  of  the  State  Governments, 
were  induced  ta  make  sure  of  the  same  protection  from  the  Fe- 
deral Government,  and  that  the  fifth  article  of  the  amendments 
to -the  Constitution  is  to  be  held  and  taken  as  a  solemn  avowal, 
by  the  people,  that  a  power  to  take  private  property,  without  com- 
pensation, does  not  belong  to  any  government.  Per  Ruffin^  Ch. 
J.  2  Deo.  ^  Bait,  460.  3  Kelly,  31.  lb.  333.  6  Ga.  Rep. 
130.  '  9  Ih.  artte,  37.  20  Jokns,  R.  106. 
*  In  1796,  the  Supreme  Court  of  South  Carolina  were  divided 
i]{k)ii  the  questioii,  whether  the  State  could  assume  private  pro- 
perty for  ike  purpose  of  a  highway^  without  comi^%Tk&»&oTi, 
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Judges  GnmJce  and  Bay  holding  ihat  it  could — analogising  the 
power  to  lay  out  and  open  roads,  streets,  &c.  to  the  taxing  pow- 
er.   Judges  Burke  and  Waities  dissenting.   The  analogy  between 
this  and  the  taxing  power  does  not  hold.     All  property  is  held 
subject  to  an  equal  burthen  of  taxation.     Each  citizen  is  pre- 
sumed to  pay,  and  ought,  in  fact,  only  to  pay  his  equal  propor- 
tion of  taxes  needful  for  the  support  of  the  government.    If 
private  property  is  taken  to  build  a  road,  and  no  compensation  is 
awarded,  then  the  burthen  of  providing  roads  for  the  public,  falb 
with  onerous   inequality  upon  those  citizens  over  whose  lands 
the  road*  happen  to  run.     They  pay  their  proportion  of  the 
general  taxes,  and  of  those  raised  to  defray  the  expenses  of  open- 
ing roads,  arid  in  addition  they  give  up  their  lands  for  the  right 
of  way.     There  is  no  equality,  no  justice  in  this.    The  sove- 
reign right  to  lay  and  collect  taxes,  grows  out  of  the  paramount 
necessities  of  government — an.  urgent  necessity  which  admits  no 
property  in. the  citizen,  whilst  it  remains  unsatisfied.     The  right 
to  tax  is  coeval  with  all  government     It  springs  out  of  the  or- 
ganization of  the  government     All  property  is  a  pledge  to  pay 
the  necessary  expenses  of  the  government;  but  the  burth«i 
must  be  equally  borne.     A  law  which  raises  the  taxes  out  of 
one  man  or  class  of  men,  the  balance  going  free,  would  be  con- 
trary to  natural  right  and  justice,  just  as  a  law  which  would  con- 
str^n  one  or  a  few  to  pay  the  expenses  of  a  highway  would  be ; 
and  both  would  be  set  aside  as  nullities.    See  Doej  ex  dem.  Gkdr 
ney  and  another  vs.  Deavorsy  8  Ckt.  R,  479.     The  argument  of 
Judge  Waities  J  in  the  case  referred  to  from  South  Carolina,  is  a 
sufficient  reply  to  the  rather  feeble  opinion  of  his  adversaiy  col- 
leagues.    2  Bayy  38.     Without  noticing  the  intermediate  cases 
in  that  State,  I  think  it  may  be  safely  said,  that  if  this  ever  was 
the  doctrine  of  the  Carolina  Courts,  it  is  not  at  this  day.     I  have 
referred  to  the  case  in  Bay^  the  more  especially  because  his  hon- 
or. Judge  Warrerij  and  the  Justices,  Grimke  and  Boy^  agree  in 
analogising  the  power  to  open  roads  to  the  taxing  power,  and 
because  it  is  the  starting  point  of  a  series  of  adjudications,  in 
that  State,  upon  the  subject    Our  judicial  brethren  of  Carolina, 
if  one  might  judge  from  the  reported  cases,  were  not,  until  as 
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late  as  1838,  very  well  agreed  upon  this  question.  See  the  case 
of  Dawson  vs.  The  State j  Riley* s  Low  Cases ^  103,  and  particularly 
the  opinion  of  Richardson^  Justice,  which  is  an  able  review^  not  only 
of  the  Carolina  cases,  but  of  the  whole  doctrine.  Up  to  that  time 
it  is  rather  hard  to  say  what  had  been  precisely  the  law  of  that 
State.  I  think  it  was,  that  the  Legislature  might  assume  private 
property  for  the  purpiose  of  a  highway,  withmit  compensation,  and 
this  covered  the  whole  ground — ^for  if  for  a  highway,  then  for 
every  purpose  of  public  ne(!essity  or  utility.  But  in  the  case  of 
The  Louisville,  Cincinnati  and  Charleston  Rail  Road  Company  vs. 
Chappell,  determined  by  the  Court  of  Errors  in  1838,  it  appears 
that  both  the  Legislature  and  all  the  members  of  the  Court 
agree,  that  private  property  may  be  taken  for  public  use,  and  the 
"  only  restriction  is,  that  private  property  cannot  be  taken  with- 
out just  compensation  to  the  owner."  I  say  the  Legislature 
agree,  because,  in  the  charter  of  that  company,  they  require 
compensation  to  be  made.  1  Rictus  Rep,  383.  All  the  ruling 
upon  this  matter,  in  that  State,  prior  to  this  casej  must  be  consid- 
ered as  reversed,  unless  it  is  possible  to  draw  a  distinction  in  the 
application  of  the  principle  between  a.  rail  road  and  a  common 
highway,  which  I  must  hold  to  be  impossible.  So  that  the  Caro- 
lina Bench  having  corrected  what,  with  great  deference,  seems 
to  me  a  .grave  error,  its  authority  cannot  be  invoked  to  sustain 
the  judgment  of  the  Court  below  in  this  case. 
.  [4.]  The  damages  to  an  individual  in  the  assumption  of  his 
land  for  a  highway,  may  be  small,  and  in  most  instances  are 
small ;  and  it  may  be  claimed  as  an  obligation  growing  out  of  a 
proper  public  spirit,  to  relinquish  them  without  remuneration. 
There  are  cases,  though,  where  they  may  be  great.  But  the 
question  is  not  one  of  relative  pecuniary  loss  and  gain  alone — it 
is  one  of  fundamental  principle.  The  question  really  is,  wheth- 
er property  is  held  by  rules  which  Courts  are  compelled  to  en- 
force, or  at  the  will  of  the  Legislature  ?  If  by  the  will  of  the 
Legislature,  then  what  security  is  there  for  property  ?  It  may 
be  said,  that  the  security  is  found  in  the  limitation  of  the  power 
to  works  of  necessity  and  utility,  and  that  although  the  Legisla- 
tnre  may  judge,  in  the  first  instance,  of  the  neeessitj  ^xvdi  m^- 
VOL  a  46 
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ity,  yet  their  judgment  is  subject  to  the  corrective  judgment  of 
the  Courts.  If  the  Legislature  should  pass  a  law  to  transfer  the 
property  of  A  to  B,  under  pretext  of  public  necessity  and  utility, 
when  no  such  necessity  or  utility  exists  in  fact,  there  can  be 
no  doubt  but  that  it  would  be  the  right  and  duty  of  the  Judiciaiy 
to  set  it  aside.  2  Peters,  653.  3  Yerg.  41.  11  Wend.  149. 
19  lb.  659.  16  Mass.  330.  5  Paigey  146  fo  160.  2  Kerdj 
340.  But  it  is  not  settled,  I  apprehend,  that  the'  Legislature 
has  not  the  sole  right  of  judging  of  the  expediency  of  exercis- 
ing the  right  of  eminent  domain,  for  the  purpose  of  public  im- 
provement :  as,  for  example,  for  the  purpose  of  a  public  road, 
to  be  laid  out  and  opened,  and  kept  up  by  the  public.  In  the 
case  of  Varick  vs.  Smithy  the  Chancellor  asserts  for  the  Legisla- 
ture, the  sole  right  of  judgment,  in  these  words :  "  I  admit,  that 
the  two  branches  of  the  Legislature,  subject  only  to  the  qualified 
veto  of  the  Executive,  are  the  sole  judges  as  to  the  expediency 
of  making  police  regulations  interfering  with  the  natural  rights 
of  our  citizens,  which  regulations  are  not  prohibited  by  the  Con- 
stitution ;  andy  alsOy  as  to  the  expediency  of  exercising  the  right  of 
eminent  domainy  for  the  purpose  of  making  public  in^arovementSj 
either  for  the  beneftof  the  inhabitanU  iff  the  Slate  generaUyy  or  any 
particular  section  thereof?^  5  Paige,  160.  Chancellor  Kenty 
doubtless,  states  the  true  rule.  The  Legislature,  as  a  general 
rule,  have  the  sole  right  of  judgment ;  but  if  it  is  grossly  abused, 
as  in  the  case  above  put,  the  Courts  may  review  it  2  Kenty  340, 
*41.  The  restraint,  then,  which  the  Courts  can  exert  up0n  the 
will  of  the  Legislature,  would  be  small.  One  of  the  restraints 
upon  bad  legislation  in  this  regard,  is  the  price  which  the  people 
have  to  pay,  by  taxation,  for  the  private  property  which  is  taken 
for  public  use.  It  is  not  reasonable  that  the  Legislature  will 
abuse  the  power,  when  their  constituents  pay  for  the  right  of 
way ;  but  if  it  may  be  taken  without  compensation,  then,  prac- 
tically, property  is  held  at  the  will  of  the  Legislature.  Under 
our  State  Constitution,  the  General  Assembly  has  power  to  make 
all  laws  and  ordinances  which  they  shall  deem  necessary  and 
proper  for  the  good  of  the  State,  which  shall  not  be  repugnant 
to  tiie  State  Constitutioii.    Prmce,  906.    This  is  a  broad  giant 
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It  is  limited  expressly  by  the  State  Constitution,  and  necessarily, 
by  die  Federal  Constitution,  and  by  certain  great  fundamental 
principles  not  embodied  in  either.  But  suppose  the  principle  of 
compensation  for  private  property  be  held  not  to  be  one  of  those 
fundamental  principles,  then,  under  the  Constitution,  in  relation 
to  the  assumption  of  private  property,  there  is  no  limitation  but 
the  opinion  of  the  Legislature,  as  to  what  may  be  necessary  and 
proper  for  tiie-  good  of  the  State.  The  necessity  or  utility  of  a 
road  or  other  improvement,  will  depend  upon  the  question, 
whether,  in  the  opinion  of  the  Legislature,  it  is  necessary  and 
proper  for  the  good  of  the  State  ?  What  is  for  the  good  of  the 
State — ^what  corporations,  grants,  privileges — ^how  much  and 
how  often  private  property  may  be  taken  ?  are  inquiries  which 
open  to  the  Legislature  a  field  of  discretionary  power,  almost 
without  bounds — a  discretion  wLich  places  the  sacred  right  of 
property  very  much  within  their  control — a  discretion  which  no 
wise  people  will  tolerate.  If  the  progression  of  this  age  requires 
the  frequent  exercise  of  the  right  of  eminent  domain,  the  neces- 
sity of  right  and  liberty  require,  that  the  citizen  be  paid  when 
he  is  injured  by  it ;  and  this  Court  is  here  to  see  to  it  that  he  is 
paid.  The  right  of  aecumulating,  holding  and  transmitting 
property,  lies  at  the  foundation  of  civil  liberty.  Without  it,  man 
no  where  rises  to  the  dignity  of  a  freeman.  It  is  the  incentive 
to  industry,  and  the  means  of  independent  action.  It  is  in  vain 
that  life  and  liberty  are  protected — that  we  are  entitled  to  trial  by 
Jury,  and  the  freedom  of  the  press,  and  the  writ  of  habeas  car- 
pus— ^that  we  have  unfettered  entails,  and  have  abolished  primo- 
geniture— ^that  suffrage  is  free,  and  that  all  men  stand  equal  un- 
der the  law,  if  property  be  held  at  the  will  of  the  Legislature. 

[5.]  Our  judgment,  therefore,  is,  that  the  injunction  be  grant- 
ed, so  far  as  relates  to  that  part  of  this  road  which  is  laid  out 
over  the  unenclosed  lands  of  the  complainant  The  law  ought 
to  be  so  amended,  as  to  provide  for  compensation  in  such  cases, 
and  no.  doubt  wiU  be  at  the  next  session  of  the  Legislature,  and 
the  attention  of  the  Greneral  Assembly  is  respectfully  invited  to 
the  subject 
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sought  to  be  sustained  upon  several  grounds,  all  of  which  were 
properly  overruled  by  the  presiding  Judge.  First,  it  is  assumed 
in  the  argument,  that  the  provision  for  compensation  in  the  Act 
of  1799,  relates  only  to  roads  which^had  been  before  that  time 
laid  out  and  opened ;  that  having  no  prospective  operation,  there 
is  no  law  providing  compensation  for  new  roads  laid  out  over 
enclosed  grounds,  and,  consequently,  none  for  compensation  in 
this  case.  Such  is  not  our  construction  of  the  Statute.  The 
language  of  the  Act  is,  "  When  any  person  or  persons  shall  feel 
him  or  themselves  aggrieved,  by  reason  of  any  road  being  laid  out 
through  his,  her  or  their  enclosed  grounds,"  &c.  &c.  Being 
laid  out  is  not  to  be  understood  in  the  past  tense^  in  the  sense 
of  having  been  laid  out,  but  in  the  present  tense,  In  the  sense 
of  being  now  laid  out,  and ,  applies  to  all  roads  in  process  of 
being  laid  out  at  any  time.  This  is  too  plain  to  require  farther 
notice. 

[6.]  Again,  the  injunction  was  asked  upon  the  ground,  that 
the  Inferior  Court,  acting  for  the  public,  had  no  right  to  take  the 
land  of  the  complainant,  before  and  until  a  just  compensation 
had  been  made.  The  authorities  agre^mionly  in  this,  that  the 
compensation,  or  offer  of  it,  must  pC^OcSd  or  be  concurrent  \^ith 
the  seizure  and  entry  upon  the  prOparCjr  to  construct  the.  road. 
Thompson  vs.  G^and  Gulf  R.  R.  8f  Banking  Co.  3  HowanPs 
Miss.  Rep.  240.  Li/on  vs.  Jerbme^  26  Wend.  497.  Bonapade 
vs.  C.  fy  A.  R.  R.  Co.  1  Bald.  C.  C.  U.  S.  Rep.  205.  2  Johns. 
Ch.  R.  162.  bMUler's  Ixmisiana  Rep.  416.  Kent's  Com.  340, 
note.  In  Younge  vs.  McKenziey  Harrison  et  al.  (3  Kelk/y  45,)  this 
Court  hold  the  same  rule,  and  say,  "  We  do  not  intend  to  say, 
that  the  company  could  not  have  entered  upon  the  land,  made 
the  necessary  survey  and  examination  of  the  premises,  under 
the  authority  of  the  Legislature,  for  the  purpose  of  locating  the 
eastern  abutment  of  the  bridge ;  but  we  do  intend  to  say,  the 
company  had  no  authority  to  appropriate  the  private  property  of 
the  defendants  to  the  permanent  and  exclusive  use  of  the  company, 
until  just  compensation  had  first  been  made  therefcHT)  in  the  man- 
ner pointed  out  by  the  charter."  By  this  ruling,  which  is  inae- 
cordance  with  the  doctrine  laid  down  by  Kent^  Waiworthy  tkeMs- 
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sissippi  Courtj  and  other  authorities  last  referred  to,  the  property 
cannot  be  permanently  and  exclusively  appropriated  until  com- 
pensation is  made  or  offered;  that  U,  it  nj^ust  be  made  or  offered 
before  or  cotemporaneoudy  with  the  seizure  and  entry  upon  the 
land ;  but  the  Court  or  its  ag^ts  may  enter  upon  the  land  to  re- 
view it,  with  the  object  of  determining  upon  the  practicability 
and  utility  of  the  road.  They  may  do  more — tliey  may,  upon 
the  report  of  the  reviewers,  order  the  road  to  be  opened,  before 
making  or  offering  compensation,  because,  tliis  is  not  an  actual 
seiziu'e  of  the  land — it  is  not  a  permanent  and  exclusive  appro- 
priation of  it.  Now  this,  by  the  statements , of  the  bill,  is  all  that 
the  Court  has  done  in  this  case.  They  appointed  the  reviewers, 
heard  their  report,  andordered  the  road,  to  be  opened.  It  charg- 
es farther,  only,  that  complainant  fears  that  the  commissioners 
wiU  proceed  to  open  the  road. 

[7.]  But  apart  from  this  view  of  the  matter,  according  to  his 
own  showing,  the  complainant  is  not  entitled  to  relief.  Under 
the  Act  of  1799,  the  Court  is  not  in  laches,  and  he  is.  That 
Act  provides,  that  any  person  aggrieved  by  a  road  being  laid  out 
over  his  enclosed  groindSy  may  apply,  in  writing,  to  any  two  or 
more  of  the  i\xs!dosftll  tbe  Inferior  Court,  whose  duty  it  ^hall 
be  to  issue  a  warrant 'ttd'  cause  a  Jury  to  be  impanneled  to 
assess  his  damages.  He  has  made  no  such  application — ^he  has 
not  complied  with  the  law.  Jfon  constat^  that  the  Court  refuses 
to  pay  the  damages,  but  we  are  left  to  infer,  that  as  sworn  offi- 
cers, thpy  will  do  their  duty  and  pay  them,  when  he  comes  for- 
ward to  ask,  and  a  Jury  has  assessed  them.  The  law  offers  the 
compensation  if  he  asks  it.  If  he  does  not,  he  is  presumed 
to  be  satisfied.  He  has  an  ample  remedy  at  Law.  At  this  mo- 
ment the  Court  have  not,  because  they  have  not  seized  the  land, 
put  themselves  in  a  position  to  be  enjoined.  Notwithstanding 
all  this,  he  claims  equitable  relief.  .  Let  him  go  and  demand  the 
assessment,  as  the  Statute  directs,  and  if  the  Court  refuse  to  issue 
a  warrant  to  impannel  a  Jury,  or  do,  or  fail  to  do  anything  which 
is  in  violation  of  the  law,  and  they  or  their  agents  then  seize  his 
lands  to  open  the  road.  Chancery  wiU,  no  doubt,  listen  to  his 
complaint. 
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[8.]  Again,  the  injunction  is  claimed  because  the  reviewers 
appointed  by  the  Court  were  not  impartial  but  interested  per- 
sons. The  specification  as  to  one,  who  by  the  by  it  is  admitted 
in  the  bill  did  not  sign  the  report,  is,  that  he  keeps  a  grog-shop 
on  the  line  of  the  new  road,  and  his  custom  would  be  increased 
by  opening  it  We  cannot  presume  partiality  from  these  facts. 
As  tQ  the  other  two,  it  is  charged,  that  one  has  but  recently  come 
into  the  County,  and  signed  the  petition  for  the  new  roacj-^the 
other  was  a  main  agent  in  getting  up  the  petition,  and  also  sign- 
ed it  The  road  cannot  be  arrested  on  these  grounds.  The  law 
directs,  that  the  Court  appoint  three  discreet  and  proper  persons, 
residing  in  the  neighborhood  where  the  road  is  intended  to  pass, 
to  make  the  review.  We  are  to  pfesume  that  they  are  discreet 
and  proper  persons,  until  the  contrary  appears.  An  interest,  to 
disqualify  them,  must  be  shown  to  be  an  immediate,  direct  inter- 
est in  the  laying  out  the  road,  as  distinguished  from  that  gene- 
ral interest  which  each  citizen  has  in  a  highway.  There  is  no 
charge  of  fraud  or  collusion. 

j[9.]  It  is  also  charged,  that  it  doe^  not  appear  from  their  re- 
turn, that  they  were  sworn.  The  law  requires  them  to  be  sworn, 
and  it  were  better  that  that  fact  should  appear  on  the  return. 
The  bill  does  not  charge  that  they  were  not  sworn.  In  Equity, 
without  such  allegation,  complainant  is  not  entitled  to  relief  an 
that  score. 

Let  the  judgment  be  reversed,  and  the  motion  for  the  injuni 
tion  be  granted,  so  far  as  that  part  of  the  proposed  road  is  co 
cemed  which  is  laid  out  through  the  unenclosed  lands  of  t 
complainant 
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No.  67.^^AMU£L  Harrison,  adtninistrator,  &c.  and  another, 
plaintiffs  in  error,  vs.  Edward  B.  Young  ^d  another,  defend- 
ants in  error. 

[1.3  On  an  appeal  to  the  Saperior  Court  a«  to  the  amount  of  damages  aMMi- 
ed  by  appraisers  appointed  by  the  Inferior  Court,  under  a  special  Statate, 
the  party  originally  moving  in  the  case  below,  is  entitled  to  open  and  con- 
clude. 

[2.]  Proof  of  seven  years*  regular  and  nuintemiiited  asage  of  a  public  ferry 
in  this  State,  is  prima  facie  evidence  of  a  prescriptive  right. 

[3.]  A  grantee,  in  this  country,  takes  nothing  by  implication,  but  is  conlin^ 
.to  the  terms  of  liis  charter. 

[4.]  The  value  of  laud  taken  for  pnblic  use,  is  not  restricted  to  its  agricultu- 
ral or  productive  qualities,  but  inquiry  may  be  made  as  to  all  other  legiti- 
mate purposes  to  which  the  property  could  be  appropriated. 

[5.]  Grants  to  lands  on  water-courses  from  the  StaXOf  wth  the  appurienanees, 
convey  no  right  of  public  ferry.  The  right  of  private  ferry  passes  with  the 
fee ;  and  for  any  interference  with  this,  the  owner  is  entitled  to  compen- 
sation. 

[6.]  An  appeal  to  a  Special  Jury,  under  the  Act  of  1837,  incorporating  the  Ir- 
winton  Bridge  Company,  carries  nothing  but  the  question  of  damages. 

[7.]  Where  testimony  is  wSefed  to  go  to  the  Jury  withoat  objection,  and  no 
effort  is  made  to  vritbdraw  it  from  their  consideration,  it  it  loo  late,  after  the 
argument  has  closed,  to  call  upon  the  Court  to  charge  the  Jury  that  it  wa» 
illegally  admitted. 

Appeal  from  an  award,  in  Randolph  Superior  Court     Tried 
before  Judge  Wakren,  October  Term,  1850. 

By  an  Act  of  the  General  Assembly,  passed  in  1837,  incorpo- 
rating the  Irwinton  Bridge  Company,  for  the  purpose  of  erecting 
a  bridge  across  the  Chattahoochee  River,  it  was  provided,  that 
the  board  of  directors  might  take  such  parcel  or  parcels  of  land 
as  they  might  deem  necessary  for  the  abutments',  &c.  of  iheir 
bridge ;  "  and  in  case  of  disagreement  between  the  owner  or 
owners  of  said  land  and  the  board  of  directors,  m  regard  to  the 
damages  or  price  of  such  land,  it  may  and  shall  be  lawful  for 
ihe  board  of  directors  to  appoint  one  disinteretted  freeholder^ 
the  owner  or  owners  to  appwnt  another  dWntefested  free- 
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holder,  as  appraisers,  and  the  Justices  of  the  Inferior  Court  of 
Randolph  County  shall  appoint  another  disinterested  freeholder, 
*  *  *  *  all  of  whom  shall  be .  sworn,  by  ah  officer  authorized 
to  administer  an  oath,  to  make  and  return  to  said  Court,  a  just 
and  impartial  valuation  of  the  damages  or  value  of  tlie  land  thus 
required  by  the  said  corporation,  and  their  award  shall  be  in 
writing,  and  signed  by  at  least  a  majority  of  the  said  appraisers, 
which  shall  be  held  and  taken  as  a  judgment  for  the  amount 
s^inst  the  said  corporation,  and  shall  be  enforced  by  an  execu- 
tion from  the  said  Inferior  Court ;  and  the  plat  of  said  land,  with 
the  award,  shall  be  recorded  in  the  said  County  of  Randolph,  in 
the  same  manner  that  deeds  are  *  *  *  Providedj  if  either 
party  shall  think  proper,  he,  she  or  they  may  appeal  to  the  Su- 
perior Court  of  said  Couiity,  and  have  the  damages  ascertained 
by  the  verdict  of  a  Special  Jury,  and  their  decision  shall  be 
final." 

Edward  B.  Young,  and  John  McNab,  Intendant,  the  assignees 
of  the  corporation,  having  disagreed  with  the  plaintiffs  in  error  as 
to  the  valuaticm  of  the  land  On  which  the  eastern  abutment  of 
the  bridge  was  situated,  each  party  and  the  Inferior  Court  ap- 
pointed  an  '-appraiser — two  of  whom  subsequently  made  an 
award — the  third  dissenting.  From  this  award  the  plaintiffs  in 
error  appealed ;  which  appeal  came  on  to  be  tried  at  the  Octo- 
ber Term  of  the  Superior  Court  of  said  County,  1350. 

When  both  parties  had  anAounqed  themselves  ready  for  trial, 
Counsel  for  plaintiffs  in  error  insisted  that  they,  as  plaintiffs  and 
appellants,  were  entitled  to  open  and  conclude  the  case,  and 
moved  the  Court  that  they  should  be  allowed  to  proceed  with 
their  evidence.  The  Court  overruled  the  motion,  and  this  is  the 
Jlirft  ground  of  error  assigned. 
■^Counsel  for  plaintiffs  in  error  theD  ikunred,  as  a  preliminaiy 
motion,  that  the  whole  proceeding  should  be  quashed,  on  the 
ground,  that  the  alleged  award  was  not  the  award  of  the  three 
'Q>piaisers,  but  of  only  two  of  them — the  other  expressly  dis- 
senting. The  Court  overruled  the  motion,  and  this  deduriott  is 
aaogned  as  a  gnmnd  of  enw.  j^^ 

The  cooii|n1  jfar  defendute  In  emi  fbea  «Bad  &  miinnti  W 
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the  Jury,  a  paper  purporting  to  be  the  affidavit  taken  by  the  ap- 
praisers, th^  award,  the  plat  of  land  taken  for  the  abutment  of 
the  .bridge,  and  the  certificate  of  the  Clerk  that  an  appeal  had 
btofMlered. 

Counsel  for  the  Harrisons  then  proposed  to  prarv^  ^  That 
from  the  1st  of  January,  1832,  to  the  1st  of  January,  184Q| 
when  the  bridge  was  completed,  there  was  in  continuous  use  and 
occupation,  a  ferry  across  the  Chattahoochee  river,  opposite  Ir> 
winton,''near  the  site  of  said  bridge ;  that  from  the  1st  of  Janu* 
ary,  1832,  to  the  1st  January,  1835,  this  use  and  occupation 
were  in  one  Parker,  who  held  under  one  McKenzie ;  that  from 
1st  J^uary,  1835,  to  1st  January,  1840,  the  use  and  occupa* 
tion  were  in  Love  and  Iverson,  who  received  said  ferry  from  said 
Parker,  and  who  also  held  under  a  lease  from  said  McKenzie; 
that  on  the  14th  June,  1835,  said  McKensde  transferred  said 
lease  to  the  said  Harrisons,  who  from  that  time  received  the 
rents  for  said  ferry ;"  from  which  they  insisted  the  Jury  might 
presume  a  grant  from  the  State  or  the  Inferibj  Court  to  suqjb 
ferry.  The  Court,  rejected  the  testimony,  and  this  decision  is 
assigned  as  error. 

They  also  proposed  to  show  by  proof,  that  dief  tPiPe  the  ex- 
clusive owners  of  the  land,  for  one  mile  and  a  half  above  the 
bridge,  and  for  otie  mile  below ;  and  that  the  erection  of  said 
bridge  destroyed  the  value  of  said  ferry,  for  which  loss  they  in- 
sisted they  ought  to  have  compensation  in  damages. 

The  Court  rejected  the  evidence,  and  this  decision  is  ^sigh- 
ed as  ground  of  error. 

Counsel  for  plaintiffs  in  error  then  proposed  to  prove  liie  value 
of  die  land  set  apart  as  aforesaid,  for  the  use  oBan  abutment  for 
such  a  bridge  as  the  frwinton  Bridge ;  tiiat  is,  its  value  at  m^ 
Bridge  site.    The  Co»t  Mgeeled  the  evidence,  and  this  dediitH- 
is  assigned  as  a  ground  of  error. 

Counsd  for  ^laintifik  in  error  then  requested  the  Court  to. 
chaige  the  Jury,  /^  That  they  should  find  no  verdict,  which  coid4 
veet  in  said  Young  any  title  to  said  land,  becaoee  there  was  no 
fliideBoe  before  liiein,  going  to  flbony  ttat  he  IumI  eompUed  widi 
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ing  in  him  of  any  title  to  s^  land ;  and  further,  that  the  paper 
read  to  them  by  counsel  for  Young,  purporting  to  be  an  affidavit, 
awards  &c.  was  not  to  be  considered  by  them  as  evidence  in  the 
case — ^the  same  not  ha\ing  been  proved  to  be  what  they  pur- 
ported to  be*" 

The  Court  refused  so  to  charge,  but  on  the  contrary  did 
charge,  "  That  it  was  tlie  duty  of  the  Inferior  Court,  before  the 
appointment  of  said  appraisers,  to  have  seen  that  all  the  prelimi- 
nary steps  necessary  to  said  appointment  had  been  taken — and 
the  presumption  of  law  was,  that  they  had  been  so  taken,  until 
the  contrary  appeared ;  and  if  the  Jury  believed,  from  the  pa{)er 
read  to  tliem,  and  upon  which  the  appellants  had  entered  their 
appeal,  that  said  appointment  of  appraisers  had  been  made  by 
the  Inferior  Court,  it  was  sufficient  for  tlie  assessment  of  dama* 
ges  betore  them."  .• 

Ta  which  cliarge  and  refusul  to  charge,  plaintiffs  in  error  ex- 
cepted, and  have  assigned  the  same  as  grounds  of  error. 

_  \  * 

BANNING,  for  plaintiffs  in  error. 

H.  HoLiyibr  defendants. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

I  do  not  propose,  on  the  present  occasion,  to  review  any  of 
the  doctrines  held  by  this  Court,  when  these,  parties  were  last 
before  us,  in  January,  1849.  See  6  Ga.  Rep.  130.  We  see  no 
reason  to  change  or  modify  any  of  the  principles  then  enunciat- 
ed. Moreover,  we  agree  with  the  counsel  for  the  plaintiff  in 
error,  that  the  questions  made  by  the  record,  are  entirely  new, 
and  uncontrolled  by  any  previous  adjudications  which  wf  have 
made.  It  is  true,  that  the  argument  which  has  been  submitted 
by  Col.  Benning,  controverts  some  of  the  positions  which  we 
endeavored  to  establish  in  the  previous  case.  His  bill  of  excep 
lions,  however,  steers  clear  of  them,  and,  we  are  content  to  ad- 
dress  ourselves  exclurfvely  to  that. 

[1.]  Tlie  Actofl837,ilic<iiporatingtbeIrwintoB  Bridge  Cbtf»' 
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pany,  provides  thaf  if  either  party  shall  think  proper,  they  may 
appeal  to  the  Superior  Court  of  Randolph  County,  and  have  the 
damages  assessed  by  the  appraisers,  for  the  l^nd  taken  for  the 
easlem  abutment  of  the  bridge,  ascertained  by  the  verdict  of  a 
Special  Jury.  An  appeal  was  entered  in  this  case  by  the  owner 
of  the  land,  and  the  first  error  complained  of  is,  that  the  presid- 
ing Judge  held,  that  the  opposite  party  was  entitled  to  open  and 
conclude. 

The  corporation  brought  this  case  into  Court.  They  were  the 
movants  or  actors,  and  the  appeal  does  not  change  the  relation 
of  the  parties  as  they  originally  stood.  The  damages  in  this,  as 
in  all  other  cases  of  appeal,  have  to  be  assessed,  de  novoy  upon 
the  evidence  produced  before  the  Special  Jury.  On  this  point, 
then,  we  think  the  judgment  of  the  Circuit  Court  was  correct, 
and  ought  to  be  aiHrmed. 

A  preliminary  motion  was  made  by  the  Harrisons,  to  quash 
the  whole  proceeding,  upon  the  ground  that  the  award  from 
which  the  appeal  was  entered,  by  a  majority  only  of  the  ap- 
praisers, and  not  by  the  whole  number.  Counsel  waives  this 
objection,  on  account  of  a  decision  already  rendered  at  this  term, 
in  the  mandatmts  case  between  Bell  and  Strange,  covering  this 
exception. 

1^2.]  Counsel  for  the  appellants  offered  to  set  up  a  title,  by 
prescription,  to  their  ferry  over  the  Chattahoochee  river ;  that 
the  Harrisons,  and  those  under  whom  they  claimed,  had  been  in 
the  continuous  and  uninterrrupted  use  of  this  public  easement, 
since  the  year  183^2,  and  they  claim  compensation  for  this  distur- 
bance of  their  franchise. 

There  is  no  doubt  that  sevpn  years'  uninterrupted  user  of  this 
ferry,  would  be  prima  Jade  evidence,  at  least  of  a  prescriptive 
right  Proof  of  st  regular  usage  for  twenty  years  in  England^ 
(in  this  State  seven,)  not  explained  or  contradicted,  is  that  upoDi 
which  many  private  and  public  rights  are  held,  and  sufficient  for 
a  Jury  in  finding  the  existence  of  an  immemorial  custom.  2  Banu 
§•  Ores.  54.  2  Samd.  175,  a.  d.  Peake's  Ev.  336.  2  Price^s  R.  4»^ 
4  B.  198.  Every  such  claim  is  good  if,  by  possibility,  it  might 
have  had  a  l^al  existence.     1   Term  Rep.  667.    Atvd  Ij^x^l 
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Kenyan  is  reported  by  Lord  EUenboraugh^  in  Johnson  vs.  Ireland^ 
(11  Easty  284,)  to  have  said,  that  he  wpuld  not  only  presume 
one,  hut  one  hundred  grants,  if  necessary  to  support  such  a 
long  enjoyment. 

But  ^e  difficulty  here  is,  that  the  commencement  of  the  user 
runs  back  only  to  1832,  which  is  within  less  than  seven  yean 
of  tbe  time  when  the  charter  for  this  bridge  was  granted  by  the 
Legislature.  The  party,  therefore,  cannot  claim  title  by  prescrip- 
tion, and  the  Court  was  right  in. rejecting  the  evidence. 

[3.]  Had  the  proof  been  sufficient  to  sustain  this  prescriptive 
claim,  we  understand  the  constitutional  doctrine  to  be  now  well 
settled  in  this  country,  that  a  grantee  takes  nothing  by  implica- 
tion ;  and  the  right  set  up  by  the  Harrisons,  not  being  exdusioe 
in  its  terms,  the  subsequent  charter  conferred  on  the  Irwinton 
Bridge  Company  did  not  impair  their  ferry  franchise.  Chades 
Biver  Bridge  vs.  Warren  Bridge  et  al.  II  Peteri?  B/ep.  420. 

[4.]  Counsel  ioi  the  Harrisons  then  proposed  to  prove  the 
value  of  the  land  seized  and  occupied  by  the  company-  as  a 
hfidge  siUy  and  that  the  land  for  the  western  abutment  cost  the 
company  $6000,  and  that  the  location  on  the  eastern  side  of  die 
river  was  worth  equally  as  much,  and  insisted  that  the  value  of 
the  land  for  thijs  and  all  other  legitimate  purposes,  was  proper  to 
be  submitted  to  the  Jury,  to  enable  them  to  estimate  correctly 
the  damages  to  be  paid  by  the  company.  But  this  the  Court  re- 
fused, and  restricted  the  evidence  to  the  actual  value  of  the  land 
for  it3  agricultural  and  productive  qualities. 

AVhen  land  or  any  other  property  is  taken  for  public  use,  the 
owner  is  entitled  to  compensation  for  its  whole  value ; — ^not  for 
this  or  that  particular  object,  but  for  all  purposes  to  which  it 
may  be  appropriated.  Suppose  I  have  on  my  premises  a  water- 
fall, admirably  adapted  to  machinery,  and  a  portion  of  my  land 
is  seized  and  applied  to  the  erection  of  a  bridge  or  the  construc- 
tion of  a  railroad,  so  as  to  render  the  water-power  unavailable ; 
in  computing  my  damage«|  <>[|dit'|ii4  this  faottf  be  taken  mto 
consideration  >  The  value  of  Ind  or  any  thing  else,  is  its  price 
in  the  market.  Concede,  then,  that  the  right  to  eiect  this  teidge 
is  not  in  the  Harrisons^  but  has  beep  bestowed  hf  tlie  .SMs 


TALBOTTON,  JANUARY  TERM,  1861.  365 

* 

Harrison  aod  another  vs.  Young  and  another. 

upon  this  company,  ought  not  the  owners  of  the  land  to  be  paid 
for  the  worth  of  the  site  -to  the  company  ?  Who,  in  making  in- 
vestments of  capital  in  real  estate,  is  not  influenced  by  the  oom^ 
sideration,  that  it  will  be  valuable  for  a  town,  bridge,  ferry,  xaSl^ 
manufacture,  &c.  ?  We  hold,  therefore,  that  our  brother  War' 
ren,  who  ruled  this  case  below,  was  mistaken  as  to  the  law  whi^h 
regidates  this  branch  of  the  investigation. 

[5.]  But  this  is  not  the  only  injury  for  which  the  Harrisons 
are  entitled  to  compensation.  They  hold  under  grants  from  the 
State,  all  the  lakid  for  several  miles  on  the  stream,  above  and  be- 
low the  bridge.  And  while  we  xiistincfly  repudiate  the  proposi- 
tion, that  these  grants  cany  with  them,  as  an  appurienancej  the 
privilege  of  keeping  a  public  ferry,  we  admit  that  they  take  un- 
der it  a  right  of  private  ferry  for  themselves  and  their  families. 
This  incorporial  hereditament  passes  with  the  conveyance  of  the 
fee,  cum  pertmoiiiis.  So  far  as  the  bridge  then,  ,by  its  location^ 
interferes  with  this  right,  the  proprietors  are  entitled  to  remune- 
ration. K  there  was  but  one  crossing  place,  and  diat  was  occu- 
pied by  the  bridge,  so  as  to  force  the  owners  of  the  adjoining 
lands  to  pay  toll,  the  detriment  would  be  aggravated.  As  it  is^ 
they  are  entitled  to  be  paid  for  the  disturbance  to  their  right  of 
crossing  the  river  at  any  point  within  their  grants,  if,  indeed^ 
any  injury  or  inconvenience  has  resulted  therefrom.  This  inter- 
est, feeble  as  it  may  be,  may  jusdy  be  considered  as  matter  of 
value  to  the  owners,  and  to  any  other  party  who  may  become 
the  purchasers  under  them.  K  the  Act  of  incorporation  had 
never  passed,  the  owners  would  never  have  been  dispossessed. 
It  is  but  right,  therefore,  that  the  beneficiaries  under  it,  should 
make  "just  compensation"  for  every  interest,  however  infirm  it 
may  be,  which  the  owners  have  lost  by  reason  of  the  passing  of 
the  Act. 

Counsel  for  the  Harrisons  requested  the  Court  to  diarge  the 
Juiy,  that  they  could  find  no  verdict  for  the  company,  which 
would  vest  in  tfjom  the  title  to  tibi  bud  in  dispute,  because  there 
was  no  evidence  to  show  that  tbcj  bad  complied  with  the  terms 
imposed  by  their  charter,  as  a  condition  precedent  to  any  right 
to  be  acquired  mider  the  Act  of  incorporation;  and  further^  that 
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the  notice,  affidavit,  awards  and  other  papers  before  them,  were 
not  to  be  considered  as  evidence,  for  want  of  proof  of  their  ex- 
ecution. 

Tlie  Court  refused  to  cliarge  as  requested,  but,  on  the  contra- 
ry, instructed  the  Jury,  that  it  was  the  duty  of  the  Inferior  Court 
to  see  that  the  law  ha<l  been  complied  with,  as  to  all  these  preli- 
minary matters,  and  the  presumption  was  that  the  Court  had  dis- 
charged its  duty. 

There  are  two  questions  presented  in  this  part  of  the  record — 

[6.]  1st.  What  did  the  appeal  bring  up  to  the  Superior 
Court?  Certainly  not  the  whole  record,  upon  the  law  as  well  as 
the  facts,  as  in  ordinary  cases  of  appeal,  but  solely  the  measure 
of  damages,  as  found  by  the  appraisers.  If  the  party  is. aggriev- 
ed as  to  any  misdirection  as  to  the  law,  he  must  seek  redress  by 
certiorari^  or  in  some  other  w^y.  And  the  Judge  was  right  in 
holding  that  the  appellants  were  precluded  from  going  into  any 
inquiry  of  this  sort,  upon  the  issue  before  the  Special  Jury. 

[7.]  2d.  Is  it  regular,  after  testimony  has  been  submitted  to 
the  Jury  without  objection,  and  no  effort  made  to  withdraw  it  from 
their  consideration,  to  call  upon  the  Court,  after  the  argument 
has  closed,  to  charge  the  Jury,  that  they  cannot  pass  upon  it,  ber 
cause  it  has  been  illegally  admitted?  We  think  npt  And  this 
case  illustrates,  most  strikingly,  the  impropriety  of  such  a  prac- 
tice. The  complaint  is,  that  certain  papers  were  suffered  to  go 
to  the  Jury,  without  proof  of  tlieir  execution.  Had  this  objec- 
tion been  made  and  sustained  at  the  proper  time,  the  evidence 
could  probably  have  been  supplied.  Taken  when  it  was,  no  ar- 
gument could  be  heard  as  to  its  competency.  It  came,  there- 
fore, too  late. 

But  again  we  say^  that  this  matter  was  not  open  at  this  stage 
of  the  proceeding — the  amount  of  the  damages  being  the  only 
question  that  w^as  put  in  issue  by  the  appeal. 

Judgment  reversed. 


A 
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No.  68. — ^Wiu-iAM  A.  Beall,  Treasurer,  &c.  plaintiff  in  error, 
vs.  The  State^  ex  reL  C.  B.  Strange,  defendant  in  error. 

[1.]  Wbeua  publio  triMt  or  duty  U  re(|aire(l  to  bo  Joue  by  u  dtjinife  niiniber 
of  persoim,  a  majori'y  of  tlmt  (1t*nuite  iiiu]ib«>r  iiiuy  uct:  a»,  where  live  com* 
mix»ioner8  were  appointed  by  the  Inferior  Court  of  Marion  County,  to  as- 
sesBlbo  deprecintiuu  of  pmiwrty  in  the  towu  of  Tnzewell,  caiMefl  by  th« 
removal  of  the  county  Kite  therefrom  t  Ildil,.  that  tlMreo  couiniwuioueri  being 
a  majority  of  the  five,  wejrc  competent  to  act  and  make  the  uttesimeut. 

[2.]  Wbou  a  special  jurisdiction  i«  couferred  by  the  Legifduture  on  coniojiA- 
sioners,  for  the  purpose  of  a»cei*t«iuing  certain  fartu,  which  they  are  re- 
quired to  certify,  and  tlieydvso  certify,  their  cert ificnte  in  the  evidence  of 
their  judgment,  and  in  as  conclusive  as  any  other  jiulginent  \\\m\\  the  parti* 
cular  qaestiou  submitted  to  theui — it  uppeariu^j  y\\H)tL  the  face  of  such  cer- 
tificate, that  they  acted  within  the  jnri«dictioii  conferred  upon  them  by  tlio 
Statute. 

[8.]  Whcu  the  L'*gishitiire  declares,  that  a  certificate  of  certain  comrdission- 
en,  C4*itifyiDg  that  a  particuhir  sum  of  money  ia  due  an  individual  in  con- 
sequcuco  of  the  depreciation  of  his  property  by  the  removal  of  a  cc^uuty 
site,  shall  become  a  debt  a«;:unst  the  County  Treasurer  of  such  County,  wo 
order  of  the  Inferior  Courtis  nrc^war}'  to  authorize  the  County  Treasurer 
to  pay  it. 

Mandamus,  in  Marion  Superior  Court.  Tried  before  Judge 
Alexander,  September  Term,  1850. 

In  1847,  the  General  Assembly  passed  an  Act  (among  other 
things)  to  remove  the  county  site  of  the  County  of  Marion,  from 
the  town  of  Tazewell,  to  provide  for  the  location  of  a  new  site, 
&c.  By  the  7th  section  thereof  it  was  enacted,  "  That  the  Jus- 
tices of  the  Inferior  Court  of  Marion  County  shall  appoint  five 
other  commissioners,  whose  duty  it  shall  be  to  ascertain  thevalue 
of  the  town  property  in  the  town  of  Tazewell,  (the  same  to  be 
fixed  ^t  the  amount  the  owners  thereof  placed  upon  it  in  the  re- 
turns of  their  taxable  property  for  the  year  1847,)  and  then  as- 
sess tlie  amount  of  depreciation  of  said  town,  property,  because 
of  the  removal  of  said  county  site ;  and  the  said  commissioners 
shall  execute  to  the  owners  of  said  town  property,  a  certificate, 
declaring  the  damage  thus  sustained,  which  snid  certificate  shall 
become  a  debt  against  the  County  Treasury  of  said  County  \  cifxd 


368  SUPREME  COURT  OF  GEORGIA. 

I  I      ■  -  I  -  I —      -  ■     -  ^     !■ 

Beoll  vs.  The  State. 

such  certificate  shall  be  received  in  paymeht  for  any  contract  for 
the  purchase  of  any  lot  or  lots  in  the  new  county  site,*'  &c. 
The  Act  also  pro\aded,  that  tiiese  certificates  should  he^first  paid 
out  of  the  proceeds  of  an  extra  tax  authorized  by  the  Act. 

Chamer  B.  Strange  appHed  for  a  mandamus  against  Beall,  the 
County  Treasurer,  alleging  that  three  of  the  commissioners  ap- 
pointed under  this  Act,  had  assessed  the  damage  on  property 
owned  by  him  in  the  town  of  Tazewell,  at  $1782  88,  and  had 
executed  and  delivered  to  him  a  certificate,  as  required  by  the 
Act ;  that  there  were  funds  in  the  Treasury  liable  for  the  pay- 
ment of  the  certificate,  and  that  the  Treasurer  refused  to  pay  the 
same. 

In  response  to  the  mandamus  nisi  granted  by  the  Court,  Beali 
returned,  among  other  grounds,  why  the  mandamus  should  not 
be  made  absolute — 

1st.  That  the  Act  of  the  Legislature  did  not  authorize  three 
commissioners  to  act  in  the  premises,  without  the  concurrence  or 
presence  of  the  whole  number  autiiorized  to  be  appointed  by 
said  Court. 

2d.  That  respondent  had  heard  and  beUeved,  that  the  three 
commissioners  aforesaid  who  signed  the  certificate,  convened 
together,. determined  and  assessed  the  damage,  and  gave  the 
certificate,  without  the  knowledge,  consent  or  assent  of  tlie other 
two  commissioners. 

'  3d.  Tliat  the  certificate  g|ven  to  Strange  does  not  describe 
the  property  claimed  by  said  Strange,  and  upon  which  damages 
were  assessed. 

And  because  the  respondent  had  been  informed  and  believed, 
that  the  commissioners  did  not  require  said  Strange  to  exhibit 
any  title  whatever  to  said  properly ;  nor  did  they  inquire  into  tibtc 
title  to  said  property,  previous  to  or  at  the  time  they  made  and 
delivered  said  certificate. 

And  lastly,  because  the  Inferior  Court  of  aaid  County  had 
passed  no  order  authorizing  the  respondent  to  pay  said  clabn 
out  of  any  funds  in  his  hands  belonging  to  said  County. 

Upon  demurrer  to  the  sufficiency  of  these  grounds,  the  Otmrt 
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sustained  .tibe  demurrer,  and  held  that  die  same  were  numfficient 
at-  aatwen  to  die  mandamus*  nisi. 
Upon  Hob  decision  error  has  been  assigned  in  this  Court 

BenninG)  for  plaintiff  in  error. 

B.  Hill  and  Wobrell^  for  defendant 

I 

t 

Bjf  the  Court. — VfAMTESi  J.  delivering  the  opinion. 

[1.]  The  first  ground  of  error-assigned  to  the  judgment  of  tfM 
Court  below  is,  that  only  three  of  the  commissioners  appointed 
in  pursuance  ^of  th^  Act  of  the  Legislature,  assessed  the  piain- 
tiff's  damages,  and  granted  the  certificate  to  him.  The  7th  sec* 
tion  of  the  Act  authorizes  the  Justices  of  the  Inferior  Court  of  Ma- 
rion County,  to  appoint  five  commissioners,  whose  duty  it  shall  be 
to  ascertain  (he  value  of  the  town  property  in  die  town  of  Tazewell, 
andtiien  to  assess  the  amount  of  depreciation  of  said  town  pro- 
perty, because  of  the  removal  of  the  county  site  therefirom.  The 
Aefc  also'  provides,  the  said  commissioners  shall  execute  to  the 
owners  of  -said  town  property,  a  certificate,  declaring  the  damage 
thus  sustained ;  which  said  certificate  shall  become  a  debt  against 
the  Comity  Treasury  of  said  County.  The  Act  having  appoint- 
ed a  ilg^Intfe  nnmber  of  t^on^nissionersto  assess  the  damages  and 
grant  die  cert^cate,  was  it  competssit  for  *  three  of  the  commis-* 
sioners  to  act  ?  or  was  it  mdispensably  necessary  that  die  whole 
number  of  the  coivmissioners  should  have  been  present.^ 

•The  general  rule  in  regard  to  corporations  is,  where  an  act  ^ 
required  to  be  done  by  a  definite  number  of  persons,  that  a  mf* 
joriif  of  that  definite  number  may  act  .Angel  4r  •Amef  9n  Oot^ 
ponaian$ydl97.  S  Kenfe  Com.  293.  ^Eac  parte  Wilcox^  7  Cbi0- 
en^sB^4J00. 

We  underMsikl  die  general  rule  of  law  tb  be,  that  when  ajMi^ 
jJG^tiust  or  duty  is  to  be  executed  by  ad^Tiife  number  of  persons, 
such  public  trust  or  duty  may  be  executed  by  a  nugorUy  of  that 
definite  number.    Bladcet  vs.  BUtzard^  17  CbiTi.  I/no  Rep.  609« 
Here,  five  commissioners  were  appointed  to  make  ^e  %ss»R»»r 

VOL  ar  47 


w 


370  SUPREME  COURT  OF  QEOROlA» 


Deall  V9.  The  State. 


ment,  and  thr^e  of  them  having  made  it,  being  a  nugofUjf  of  tte 
five^  the  assessment,  in  our  judgment,  was  legally  made  by  jhfnij 
and,  therefore,  affirm  tlie  judgment  of  the  Court  below,  as  ta  that 
assignment  of  error. 

The  second  ground  of  error  taken  is,  that  the  three  commis- 
sioners who  made  the  assessment,  did  so  without  the  know- 
ledge or  consent  of  the  other  two  commissioners. 

This  objection  is  necessarily  embraced  in  the  first  ground  of 
error ;  for  we  have  just  ruled,  that  it  was  competent  for  three  of 
the  commissioners,  being  a  majority  of  the  five  appointed,  to  meet 
together  and  make  the  assessment ;  and  however  desirable  it  may 
have  been  for  all  the  com^lissioner8  to  have  had  notice,  and 
been  present  when  the  assessment  was  made,  yet,  in  the  view 
which  we  have  taken  of  the  question,  suth  notice  and  presence 
was  not  indispensably  necessary  to  the  validity  of  the  certificate 
of  assessment  executed  by  the  mogority  of  the  commissioners. 

[2.]  The  third  and  fourth  grounds  of  error  may  be  consider- 
ed together.  The  respondent  (the  County  Treasurer)  insists, 
that  the  certificate  given  to  the  plaintiff,  (Strange,)  does  not  de- 
scribe the  property  claimed  by  him,  upon  which  the  damages 
were  assessed ;  and  he  also  insists,  that  the  commisaioiiers  did 
not  require  the  plaintiff  to  exhibit  any  tiUe  whatever  to  the  pro- 
perty on  which  the  assessment  was  made ;  nor  did  they  mquiie 
into  the  title  to  said  property.  The  answer  to  these  objectioiis 
is,  that  the  Legislature  thought  proper  to  confer  upon  the-  com- 
missioners the  power  and  authority  to  assess  the  amount  of  de- 
preciation of  town  property  in  the  town  of  Tazewell,  caused  by 
the  removal  of  the  county  site,  and  to  execute  to  the  (nxmtrs 
thereof  a  certificate,  declaring  the  damage  sustained,  which  the 
commissioners  have  done,  under  oath,  as  prescribed  bythe  Sta- 
tute. It  appears  from  the  face  of  the  certificate,  that  the  com- 
missioners have  acted  in  the  matter,  as  required  by  the  Act  con- 
ferring the  jurisdiction  upon  them,  and  the  certificate  is  the  evi- 
dence of  their  judgment,  which  is  conclusive  upon  the  County 
Treasurer,  who  cannot  go  behind  that  judgment,  and  insist  the 
commissioners  did  not  ba^e  sufficient  evidence  beibre  them,  as 
to  the  plaintiff's  title  to  \he  pto^^tV^,\.o  ^>x^of)Zft  ^Cbfc\&\s>  ^xe- 
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Met  talum  a  certificate.  The  commissioners  state  in  their  cer- 
dWiii,  ^  That  after  being  duly  sworn,  they  did  proceed  to  ascer- 
faiii  AeTsltte  of  the  property  in  said  town  of  Tazewell,  and  to 
assess  the  depreciation  of  the  same,  by  reason  of  the  removal 
of  said  eoanty  site,  when  U  was  ascertained  thai  Chamer  B,  Strange 
owned  kmm  property  in  said  town  of  Tazewell^  of  the  value  of 
$3,137  87,  and  thai  the  same  toas  depreciated  Ji/ly'seven  per  cenL 
by  reason  of  said  removalJ*^  This  judgment  of  the  commission- 
ers, (having  acted  within  the  speeial  jurisdiction  conferred  upon 
them  by  the  Statute,  as  appears  bn  the  face  of  the  certificate,)  is 
as  tx>nclusive  in  regard  to  the  facts  found  by  them  as  any  other 
judgment,  and  it  does  not  lie  in  the  mouth  of  the  County  Treas- 
urer to  question  it,  when  caUed  on  to  pay  the  amount  of  the  as- 
sessment out  of  the  County  Treasury,  for  the  Act  expressly  de- 
clares, the  certificate  shall  become  a  dd>t  against  the  County 
Treasury  of  Marion  County. 

[3.J  The  fifth  and  last  ground  of  error  assigned  is,  that  the 
Inferior  Court  of  Marion  County  had  passed  no  order  authorizing 
the  respondent  to  pay  the  plaintiff^  demand  out  of  any  funds  in 
his  hands  belonging  to  said  County. 

The  12th  section  of  the  Act  authorizes  an  extra  tax  to  be 
levied,  not  exceeding  seventy-five  per  cent  to  be  applied  in  the 
payment  of  damages  sustained  by  the  owners  of  property  in 
Tazewell,  when  ascertained,  as  before  mentioned,  by  the  com- 
missioners. When  the  plaintiff  obtained  his  certificate  firom  the 
rrnnminrinni^rn  of  the  amount  his  property  had  been  depreciated^ 
sudi  eerfificate,  certifying,  the  amount  due  him  in  consequence 
of  such  depreciation,  became,  by  the  express  provisions  of  the 
Act,  a  ddi  againgt  the  County  Treasury  of  Marion  County,  and 
the  County  Treasurer  was  bound  to  pay  it  without  an  order  of 
the  Inferior  Court — ^the  sovereign  authority  of  the  State  com- 
mands him  to  pay  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


»^ 
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No.  69. — John  Fox,  plaintiiT  in  error,  vs.  The'State  of.  Georgia, 

defendant 

[1.]  A  defendant  in  a  criminal  cause  at  the  second  term  applies  for  a  contis- 
nance,  setting  fiiprth  that  a  material  witness  was  absent— that  he  had  bees 
snbpoBnaed  at  the  first  term  and  recog[^nised  to  appear,  and  that  his  expenses 
in  atteinding  the  Court  had  beeir  tendered  to  him,  and  that  he  expected  to 
prove  by  him  that  he  had  heard  a  witness,  upon  whom  he  (the  defendant) 
nndentood  the  State  wopld  mainly  rely  for  a  conyiction,  say  "  that  if  hard 
swearing  would  send  the  defendant  to  the  penitentiary,  he  should  go :"  BiUl, 
that  the  showing  was  suflBcient. 

[2.]  It  is  not  oompetent  for  the  Court  to  refuse  a  continuance,  after  a  legal 
•howiiig,  upon  the  ground  of  the  Court's  private  knowledge  of  the  good 
cbancter  of  a  witness  sought  to  be  impeached  by  the  testimony  of  the  ab- 
sent  witness,  on  account  of  whose  absence  the  continuance  is  asked,  and 
Ibe  Ooort'i  want  of  confidence  in  the  integrity  of  the  party  moving  the 
coiiiiiQaiioo. 
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Indictment  for  larceny  from  the  house,  in  Bibb  Superior  Couit 
Before  Judge  Stark,  July  Term,  1850. 

At  the  July  Term,  1850,  of  Bibb  Superior  Court,  John  Fox 
^as  placed  on  his  trial  for  larceny  from  the  house.  The  defend- 
ant moved  for  a  continuance  fbr  the  absence  of  a  witness,  Wil- 
liam Robards,  who  resided  in  Decatiu:  County. 

On  the  showing  for  a  continuance,  it  appeared  that  the  witness 
had  been  recognized  at  the  last  term  of  the  Court  to  appearand 
testify  in  the  cause  for  the  defendant.  The  drfendant  stated  tfift 
he  expected  to  prove  by  the  witness,  Robards,  that  he  (witness) 
heard  one  Simpson,  upon  whose  testimony  the  defendant  under- 
stood the  State  would  mainly  rely  for  conviction,  say  ^  that  if 
hard  swearing  would  send  the  defendant  to  &e  p^nitentiaiy,  that 
he  should  go."  The  defendant  further  stated  that  he  had  made 
efforts  to  procure  the  testimony  of  the  witness,  and  defendant's 
counsel  stated  that  while  he  was  in  attendance  upon  Decatur 
Court,  he  sent  word  to  the  witness  that  if  he  would  attend  Bibb 
Court,  the  defendant  would  pay  all  his  expenses. 

On  his  cross-examination,  the  defendant  stated  that  Simpson 
had  lived  in  Macon  two  years.  Did  not  know  whether  Hdghes, 
Bishop  or  Smith  were  present  and  heard  the  conversation  be- 
tween himself  and  RQbards,  but  suppoised  they  might  have  heard 
it.  Robards  was  confined  in  jail  at  tibe  time  of  tb^  eoKVBTM^ 
tion,  charged  with  stealing  a  horse  and  buggy. 

The  application  for  a  continuance  was  made  on  Monday  of 
the  second  wedc  of  the  Court  No.a^lication  had  been  mack 
to  the  Court  to  send  for  the  witness,  for  the  reason,  counsel 
stated,,  that  he  expected  the.  witness^  to  be  present  at  tbe  trial, 
and  proposed  that  the  case  be  postponed  until  the  witness  oo<aid 
be  sent  for,  which  would  require  fbtir  dirf^  only.  The 'Solicitor 
General  proposed  to  admit  upon  the  trial  that  Robards 'woidd 
swear  what  the  defendant  had  stated  he  would  prove  by  hifii; 
which  was  declined  by  defendant's  coitfisel.  The  mtA^m  to 
continue  was  overruled  by  die  Court,  and  the  trial  cftdertA  to 
progress^ 

The  Jury  returned  a  verdict  of  guilty.    Whereupon  ooiakel 
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for  defendant  moved  the  Court  for  a  new  trial,  on  the  ground 
that  the  Court  erred  in  refusing  to  grant  the  continuance*  The 
Court  overruled  the  motion  for  a  new  trial,  and  remarked  '^  that 
in  overruling  the  defendant's  showing  for  a  continuance,  he  did 
not  place  much  confidence  in  the  truth  of  the  defendant's  state*. 
mentfr-«-knowing,  as  he  had,  for  many  years,  the  witness,  Simp- 
son, whose  testimony  was  sought  to  be  assailed,  and  having  na 
^>ecial  reason  to  confide  in  the  integrity  of  Fox,  he  thought  if 
a^vritness  intended  to  act  out  the  corruption  ascribed  to  Simpson^ 
he  would  opt  be  likely  to  declare  his  intentions  in  advance  in 
the  presence  of  others,  and  the  facts  disclosed  on  the  trial  left: 
bis  preconceived  opinions  of  the  integrity  of  Fox  unchanged*'^ 
Counsel  for  the  defendant  excepted. 

D£Gbaff£N]1£U),  for  plaintiff  in  error* 

S6l.'  Gen.  McCuNE^  for  defejidant. 

By  the  Court. — Nisbi&t^  J.  delivering  the  opinipn.  < 

• 

[1.]  The  new  trial  ought  to  have  been  granted,  because  there 
wa&  error  in  not  allowing  the  continuance.  The  plaintiff  in  er- 
ror had  used  diligence  to  procure  the  attendance  of  his  witness^ 
Ife  bad  been  subpoenaed — ^had  been  even  recognized  to  appear;, 
he  faad^  through  his  counsel,  tendered  to  the  witness  his  ex- 
penses, and  the  testimony  was  material.  Hie  party  swore  that 
he  expecj^ed  to  prove  by  the  absent  witness  that  be  heard  Simp- 
semi  ^  witness  upon  whom  he  understood-  the  State  would 
mainly  rdy  for  a  conviction,  say  ^  that  if  *bard  swearing  would 
seud  the  defendant  to  the  penitentiary,  he  should^."  It  doesi^ 
not  appear  that  any  other  witness  would  -prove  the  same  thing* 
The  testimony  of  &e  absent  witness,  then,  was  wanted  to  iUf- 
peach  the  credibility  of  a  witness  upon  whose  evidence  die  de* 
fendant  understood  the  State  mainly  relied  for  a  conviction.  All 
prbper  diligence  vras  used  to  have  the  witnesa  at  the  triaL  It 
is  clear  that  the  showing  for  a  continuance  was  complete. 

[2«}  Why,  then,  was  it  not  granted  ?    It  appeaxa  ftom^^  "tt.^ 
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cord  before  me,  that  the  presiding  Judge  gave  as  reasons  for  re- 
fusing the  new  tried,  that  he  did  not  placb  much  Confidence  in 
the  truth  of  the  defendant's  statements.  "  Knowing,  as  he  had 
(in  the  language  of  the  Judge)  for  many  years,  th6  witness 
Simpson,  whose  testimony  was  sought  to  be  assailed,  and  hav- 
ing  no  special  reason  it  confide  in  the  integrity  of  Fox,  the  de- 
fendiant;  If  a  witness  intended  to  act  out  the  corruption  as- 
cribed to  Simpson,  he  would  not  be  likely  to  declai'e.  his  inten- 
tions in  advance,  in  the  presence  of  others,  and  the  facts  di^ 
closed  on  the  trial  left  his  preconceived  opinions  of  the  integrity 
of  Fox  unchanged."  Here,  then,  are  the  reasons  which  influ- 
enced the  mind  of  the  Judge,  in  reftising  the  continuance.  They 
are  not  only  not  sufficient^  but  develop  a  ground  of  action  in 
such  cases  not  warranted  by  the  law.  Both  the  application  for 
the  continuance  and  for  the  new  trial  were,  it  is  true,  addressed 
to  the  sound  discretion  of  the  Court.  But  the  discretion  in  such 
cases  cannot  override  a  clear  legal  right  or  .dispense  with  a  pkun 
rule  of  law.  If  the  defendant  was  by  law  entitled  to  the  con- 
tinuance, the  Court  had  no  discretion  to  refuse  a  n<6w  trial.  The 
right  to  a  continuance  gave  him  the  right  to  a  new  trial.  There 
was,  as  we  have  seen,  no  legal  objection  to  the  showing  for  a 
continuance.  Can  the  Court,  when  the  showing  is  suffideiit,  re« 
fuse  it  on  account  of  bis  personal  knowledge  of  the  character  of 
the  party  making  it,  and  of  the  witness  whose  testimony  that  par- 
ty is  seeking  to  assail — a  knowledge  not  djcawn  from  evidence 
before  the  Court,  but  from  his  private  sources  of  information? 
He,  beyond  all  controversy,  cannot.  He  has  no  discretion  to  act 
upon  such  knowledge.  The  discretion  allowed  in  aj^lications 
for  a  continuance  must  be  within  •  the  law,  and  must  qpiing  out 
of,  and  be  bounded  by  what  transpires  in  the  case.  It  cannot 
be  justified  upon  what  the  Court,.as  a  man,  may  or  may  not  know. 
Justice  is  administered  according  to  general  rules ;  roles  whidi, 
if  applicable  in  a  single  case,  mustbe  applicable  in  all  like  cases, 
no  matter  v^o  are  the  parties,  or  what  their  character.  If  the  Court 
may  dispense  with  them  because  of  his  personal  knoiprfedge  of 
the  character  of  the  parties  before  him  in  one  case,  he  may  in 
all  cases*    And  this  wo\ildbe  equivalent  to  diqi^iinng'wiQi  ttem 
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altogether.  The  rights  of  parties — the  administration  of  jiii- 
tice — ^would  depend  then,  not  upon  laws  which  are  uniform  and 
equal  in  their  application  to  all  men,  and  which  are  prescribed, 
but  upon  the  idea  which  a  Judge  may  entertain  of  the  integrity 
of  parties,  or  the  purity  of  witnesses.  It  is  assuming,  and  that 
too,  in  advance  of  the  trial,  the  province  of  the  Jury ;  that  is,  the 
right  to  pass  upon  the  credibility  of  the  witness.  Upon  the 
proofs  at  the  trial,  the  Judge  would  have  no  right  to  say  whether 
the  witness,  Simpson,  be  entitled  to  be  believed  ;  much  less  has 
he  the  right  before  the  trial,  upon  a  motion  for  a  continuance, 
8(nd  upon  his  private  knowledge  of  his  character,  to  assume  that 
he  camiot  be  impeached,  and  upon  that  knowledge,  coupled 
with  a  want  of  confidence  in  the  integrity  of  tiie  party,  founded 
like^nse  on  his  personal  knowledge  of  his  character,  refuse  a 
continuance.  We  are  ignorant  of  the  character  of  both  the  wit- 
ness and  of  the  party  in  this  case.  It  may  or  may  not  be  true 
that  the  one  is  very  good  and  the  other  very  bad.  Let  it  be 
conceded  that  Fox  is  wanting  in  integrity — ^that  he  is  a  great 
scoundrel — ^yet  he  is  entitled  to  be  tried  by  the  same  rules  of 
law  by  which  an  innocent  and  upright  man  would  be  tried. 
Let  the  judgment  be  reversed. 


No.  70. — Th£  Macon  &  Western  R.  R.  Co.  plaintiffs  in  enrw^ 

P8,  William  B.  Parker,  defendant. 

{1. 1  Ii  a  nilrood  nibject  to  lenrj  and  eale,  at  Law  7     Querf, 

[2]  For  the  purpoaeof  marshaling  the  aatetp  of  an  inwlveiit  eftale»  tl|e  e»|> 
cntor  or  adminiatrator  may  file  hia  bill  and  obtain  a  decree,  not  only  for  the 
parpose  of  reducing  the  property  to  money,  but,  also,  of  ascertaining  the 
order  in'W'hich  the  debts  are  to  bo  paid. 

[3.]  A  Cofort  of'  Bqttity  does  not,  as  of  coarse,  assume  jnrisdietioii  in  tidrilig 
execQtiolis  upon  judgments  ai  Law  into  its  own  hands,  aa  such  p«ir«^  lHoifAi 
Wqppreiahr^  bo^  to  the  debtor  and  the  CoorC 
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[4.]  The  presmnptioii  is»  that  the  Court  which  renders  a  jadgment  is  compe- 
tent to  enforce  it,  and  it  is  only  in  special  cases  that  Chancery  interferes. 

\JS.^  Where  there  are  sundry  ji./a«.  against  an  insolvent  railroad  company, 
threatening  to  seize  and  sell  the  road,,  with  its  equipments,  extending  one 
hundred  miles  in  length  through  six  different  Counties,  Equity  will  take 
jorisdictien  of  the  matter,  direct  a  sale  of  the  entire  property  for  the  benefit 
ef  all  cancemed,.aod  distribute  the  fund  according  to  the  practice  and  usage 
in  Chancery,  in  a  creditor's  suit  against  executors  and  administrators.  In 
such  a  case,  no  other  Court  but  that  of  Chancery  possesses  adequate  juris- 
diction to  reach  and  dispose  of  the  entire  merits. 

[0.]  To  allow  the  road  to  be  cut  up  into  fragments,  and  separate  portions  sold 
at  different  sales,  in  the  different  Counties  through  which  it  passes,  to  differ- 
ent purchasers,  would  not  only  sacrifice  the  rights  and  interests  of  credit- 
ors, but  defeat  the  objects  and  intentions  of  the  Legislature  in  granting  the 
charter. 

[7.]  The  powers  of  Equity  will  be  invoked  to  aid  the  defects,  of  the  Law ;  and 
where  the  (acts  and  circumstances  of  the  case  are  novel  and  peculiar,  ana- 
logous principles  will  be  applied  to  the  existing  emergency. 

£8.]  Any  creditor  who  has  a  claim  upon  the  fund,  but  who  is  not  a  nominal 
party  to  the  suit,  may  make  himself  a  party  thereto  in  fact^by  coming  in 
and  presenting  his  claim  under  the  decree,  and  submitting  himself  to  the 
jurisdiction  of  the  Court  for  its  settlement  and  a4jastment  upon  the  fund  to 
be  distributed. 

[9.]  If  he  neglects  or  refuses  to  come  in  and  entitle  himself  to  the  benefit  of 
the  decree,  Equity  will  not  assist  him  to  set  aside  and  annuL 

In  Equity,  from  Bibb,    Decision  on  demurrer,  by  Judge 
Stark,  at  July  Term,  1860. 

0  Thi$  bill  was  filed  for  foreclosure,  account  and  relief,  by  Wm. 
B.  Parker  vs.  the  Macon  and  Western  R.  R.  Co.  (IL  Collins,  J. 
D.  Ghay,  D.  McDougald  and  £.  Alexander  being  made  also  par^ 
ties  defendants.)  It  seeks  to  foreclose  certain  bonds  or  certifi- 
cates of  indebtedness  to  amount  of  $47,500,  principal,  predicat- 
ed on  and  connected,  by  reference,  to  a  certain  mortgage  con- 
tract dated  2d  August,  1842,  between  the  Monroe  R.  R.  &  Bank- 
ing Company,  (whose  charter,  amended,  is  the  same  used  by 
the  Macon  &  W.  R.  R.  Co.)  of  the  one  part^  and  John  D.  Grey 
and  others,  to  wit :  R.  Collins,  D.  McDougald,  £.  Alexand^ 
«nd  A.  B.  Davis,  (the  latter  deceased  andnotrepresented,)  of  the 
other  part 

This  2d  August  contract  mort^es  the  entm  road  and 
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tenances,  connected  or  to  be  connected,  to  said  contrsctora,  to 
secute  pajment  for  the  work  to  be  done,  and  materials  supplied 
for  said  company,  but  especially  for  building  and  completing 
that  part  above  Griffin.  By  said  2d  August  contract  three-fouitha 
of  tbe  net  receipts  of  the  entire  road  were  also  moitgaged  and 
pledged  for  the  like  purpose. 

The  work  iraa  carried  on,  and  from  time  to  time  tiie  compap 
ny*s  engineer  certified  to  different  sections  of  it,  and  the  com- 
pany accepted  and  ratified  said  portions,  as  per  contract,  and 
issued  its  bmdt  or  certykatet  therefor,  in  divided  amounts  for  con' 
venience,  of  which  the  following  is  an  exact  samide  of  tbote 
held  by  Parker,  to  wit : 


*1,000.  Secured  bi/ Mortgage-  l      ^ 

This  is  to  certify,  that  the  Monroe  R.  R.  &  Bank-  b  ? 
ing  Co.  acknowledge  to  owe  to  John  D.  Gray,  or  j  "^  f 
bearer,  one  thousand  dollars,  for  work  and  raateri-  I  ■° 
als  on  the  road ;  20  per  cent  of  which,  with  interest 
from  date,  shall  be  payable  on  the  1st  day  of  Octo- 
ber, 1844,  and  20  per  cent  on  1st  day  of  October 
each  and  every  year  thereafter,  until  the  whole  it 
paid;  and  to  secure  these  payments,  the  above 
road  and  appurtenances  are  specially  mortgaged,  as 
per  contract,  dated  2d  August,  1842,  duly  executed 
and  recorded ;  Provided,  that  the  failure  to  pay  any  | 
one  of  these  instalments  at  maturity,  shall  not  ren-  ^S" 
der  the  succeeding  ones  demandable  before  they  |  S. 
respectively  fall  due,  as  above  expressed,  ta* 

Macon,Ga.  July  1,  1844.     A.  Cochran,  Pres't.       I"| 
M.  L.  Gbavbill,  '"  g; 

Jil,000.  Cashier.  ■^ 


Tbe  Sd  August  contract,  while  it  vested  in  die  said  contract- 
on  tfie  road  and  appurtenances,  in  fiill  title  and  estate,  until  all 
the  diui  and  payments  to  which  Aey  sl^ould  become  entitled, 
under  said  contract,  shall  have  been  fiUly  met  and  satisfied,  alao 
pronded,  that  they  should  not  "  coerce  payment  amf  Jwiher  thm 
76  per  cent  of  &e  net  receipts  of  the  road,  until  their  contmct 
Ao^be  fully  coB^eted  and  perfonned. 
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Parker's  bill  and  exhibits  show  the  foregoing  facts,  and  then, 
in  the    "  chargiiig"  part,  refer  to  various  pretences  of  defendant, 
(below,)  and  among  other  things,  to  a  certain  pretended  decree 
under  whieh  defendant  claims ;  and  in  avoidance  of  said  suppos- 
ed defences,  the  bill  alleges,  that  the  old  Monroe  R.  R.  &Bank'g 
Co.  being  greaUy  embarrassed  and  pressed  by  certain  of  its  judg- 
ment creditors,  filed  a  bill  seeking  to  enjoin  them  in  behalf  of 
the  public  nature  of  the  work,  but  chiefly  in  behalf  of  the  said 
contractors,  Gray  and ,  others ;  that  said  bill  was  amended,  and 
the  prayer  and  the  relief  sought  were,  at  the  trial  term  in  May, 
1645,  so  changed  as  to  ask  for  or  suggest  to  the  Court  the  plan 
of  selling  the  road^  and  praying,  in  such  event,  a  distribution  of 
the  proceeds  among  a//  its  creditors  of  all  descriptions. 
^     At  May  Term,  1845,  a  decree  was  obtained,  which  directed  a 
Bale,  by  five  commissioners,  to  be  made  on  the  first  Tuesday  in 
August,  1845,  and  directing  advertisement  for  all  creditors  of 
levery  description,  naming  mortgagees,  to  file  their  claims  with 
the  Clerk  of  the  Court,  and  that  creditors  then  litigate  flieir 
claitos  among  themselves.     This  sale  came  off  on  6th  August, 

1845,  and,  after  some  disconnected  property  bought  by  others, 
the  road  apd  all  its  appurtenances  was  bid  off  by  one  Jerry  Cowles, 
lucting  as  agent  for  one  Daniel  Tyler;  that  Tyler,  in  January, 

1846,  paid  over  about  $155,000,  and  the  five  commissioners 
gave  him  a  deed ;  that  T)'ler  deeded  the  same  to  the  defendant, 
the  Macon  &  Western  R.  R.  Company— being,  in  truth  and  fact, 
ipnly  the  agent  for  the  persons  who  soon  thereafter  became  said 
icompany. 

The  bill  charges  fraud,  irregularity  and  want  of  and  excess 
of  jurisdiction,  in  procuring  the  decree  of  May,  1845,  and  notice 
of  the  whole  by  Tyler,  through  his  agent,  Jerry  Cowles.  It 
also  charges,  that  Tyler,  before  he  paid  the  purchase  money, 
had  notice  of  said  irregularities,  and  of  Parker's  /ten,  and  that 
defendant,  (the  company,)  by  Tyler,  its  first  President,  also  be- 
fore it  paid  Its  money,  had  notice  of  the  aforesaid  irregularities, 
and  of  Parker's  claims  and  their  character ;  that  Pariker  wtifl  not 
a  patty  to  said  old  bill,  though  he  went  before  the  Comt  and 
proksled  when  a  mo^on  'V9%a  made  to  coiifinirandYitif|r4fae€OBBr 
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missioners'  report,  and  protested  against  it  and  all  the  proceed- 
ings so  far  as  they  might  affect  his  mortgage  liens ;  that  after  the 
money  was  paid  by  Tyler,  and  under  the  advertisement  for  all 
creditors  to  come  in  and  prove  their  debts,  various  creditors  did 
do  so,  but  he  declined  and  refused  to  go  in  and  claim  the  same, 
or  any  part  thereof;  that  on  the  day  6f  sale,  and  at  the  sale  in 
August,  1845,  he*  was  present  and  proclaimed  aloud,  so  that  J. 
Cowles  and  all  present  heard  him,  that  be  held  these  particular 
mortgages  ;  that  by  reason  of  this  notice,  and  notices  of  other 
liens,  the  road,  sold  for  much  less  than  it  otherwise  would  have 
brought. 

The  fraud  and*  irregularities  as  specified,  in  part,  are,  that 
complainant's  solicitor  in  said  old  bill,  after  the  Jury  were  charg- 
ed with  the  case,  went  into  the  jury  roorti  and  conversed  with 
them  about  their  pending  inquir}*;  that  Tyler  was  really  agent 
for  persons  at  th^  North,  who  afterwards  came  forward  as  stock- 
holders in  the  company,  (defendants,)  and  it  was  their  money  and 
not  hiis,  that  he  paid  for  the  road,  and  that  he  took  the  deed  in  his 
name  in  fraud,  to  have  the  apparent  shield  for  the  company  oC 
purchasing  without  notice,  when  they  got  title  from  him. 

The  bill  admits  that  the  contractors  did  not  fully  &niah  the 
road^  but  urges  the  failures  of  the  old  company  as  dispensing 
with  this  as  a  precedent  duty  to  foreclosing  on  the  road,  and  als6 
sets  up  their  practical  waiver.  It  states  that,-  as  to  a  part  of  the 
road,  Parker's  are  the  highest  liens,  and  that  this  Court  has  so  de- 
cided. It  prays,  that  any  other  certificate  holders,  if  any,  when 
discovered,  may  be  made  parties. 

The  bill  then  sprays  a  foreclosure  for  his  whole  debt,  either, 

1st  On  the  entire  road  and  its  receipts;  or, 

2d.  On  that  part  which  was  built  by  Gray  and  others,  under 
the  mortgage  of  2d  August,  1842,  and, its  net  receipts;  or, 

8d.  Upon  the  net  receipts  alone  of  the  part  so  built :  i.  e.  firom 
Griffin  to  Atlanta. 

To  this  bill  there  was  a  general  demurrer  filed  .by  the  de- 
fendant    ' 
-^M  ^e  faeariBg,  July  Term,  1850,  of  Bibb  Superior  Court, 


382  SUPREME  COURT  OF  GEORGIA. 

Macou  &  Wefcteni  R.  K.  Co.  vs.  Parker. 

Judge  Stark  overruled  the  demurrer,  and  counsel  for  defendant 
excepted. 

Chappell  and  McDonald,  for  plaintiff  in  error, 

S.  T.  Bailey,  Rutherford  and  Cole,  for  defendant  in  error. 

Brief  of  C.J.  McDonald,  for  plaintiff  in  error. 

1st  On  the  sale  of  property  under  the  highest  lien,  the  pur- 
chaser takes  a  perfect  title.  He  cannot  be  disturbed  by  inferior 
liens.     Georgia  DecisionSypart2jp.  50.    2  £tmie,  5K)1. 

2d.  The  bill  contains  no  facts  and  data  on  which  the  Court 
can  base  a  decree*  ^ 

3d.  The  mortgage  is  a  joint  one,  and  all  the  parties  thereto 
and  all  who  have  the  right  to  claim  as  mortgagees,  are  necessa- 
ry parties  to  the  suit.     Stafy^s  Gbm.  on  Eq.  Plead.  §199, 169. 

4th.  There  was  a  condition  precedent  in  the  contract,  and  the 
bill  does  not  show  its  performance. 

6th.  The  supplement  to  the  contract  is  not  signed  by  both  par* 
ties,  and,  therefore,  binds  neither. 

6th«  By  the  terms  of  the  decree,  the  purchaser  is  protected. 
He  was'  to  take  die  property  discharged  of  all  liens  and  incum- 
brances, and  the  bill  shows  that  the  proceeds  of  sale'  were  ap^ 
plied  to  liens  which  overrode  his.  In  such  case  he  was  not  a 
necessary  party.     Sto.  Eq.  PL  §639.     2  Kinney  201. 

7th.  The  bill  impeaches  the  decree  under  which  the  sale  was 
made,  and  in  such  case  it  is  necessary  that  the  proceedings  of 
that  cause  should  be  set  out  fully  and  at  large.  Sto.  Eq.  PL 
§428.  Clifford  vs.  Hart,  1  Sch.  ^  Le/roy,  386.  Katnedf  vs. 
Daly,  lSch.tfLt.  365,  374, 376. 

8th.  The  sale  was  under  a  decree  of  a  Court  of  Chanceiy, 
which  provided  for  complainant's  coming  in  and  claiming.  He 
might  have  come  in.  He  had  notice  of  the  decree  and  all  its 
provisions,  and  if  he  refused  to  come  in,  the  Court  will  not  now 
lend  its  aid,  to  the  injury  of  die  purchaser.  PaaAon  vs.  DomglM^ 
383.    1  Brown's  (X  Bep.  171.     1   Vesey^  Jr.  266,  iidfcT.     10 
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Paige's  Rep.  383.  4  Johns.  Ch.  Rep.  643.  9  Paige,  260,  600. 
1  Sug.  m  Vend.  103,  §16*  12  Eng.  Cmn.  L.  Rep.  685.  18 
Ves.  469. 

9th.  Irregularity  in  the  proceedings  will  not  affect  the  purcha* 
ser.     1  Paiges  Rep.  95,  96.     12  Ves.  106,  dsonoUA. 

10th.  The  reversal  of  a  decree  will  not  affect  the  title  of  the 
purchaser.     12  Ves.  Jr.  89,  npie.     1  Bali  tr  Beatti^M  Rep.  232. 

11th.  A  iona^/Eefe  purchaser  under  a  decree  fraudulently  made, 
to  whom  no  collusion  can  be  brought  home,  will  be  protected.  1 
Vesey,  567. 

12th.  Provisional  sale  may  be  made,  and  if  found  to  be  unne- 
cessary, the  purchaser  will  be  protected.     9  Ves.  67,  noie  3. 

13th.  The  allegation  that  complainant  was  not  a  poity  to  the 
bill  on  which  the  decree  of  sale  was  made,  is  not  an  allegation 
amountmg  to  a  fraud.  Sto.  Eq.  PL  §117.  3  Sioansiony  284.  16 
Ves.  328,  329.    3  Mflsouj  Wood  vs.  Dummer. 

14th.  No  equity  in  the  bill — 

1.  The  company  had  no  power  to  mortgage  the  road,  and 
mortgage  dierefore  void.     3  Rob.  Lou.  Rep. 

%  The  contract  claimed  to  be  a  mortgage,  contains  no  provi* 
sbn  for  securing  any  such  certificate  as  that  held  by  complainant 
and  sued  on. 

3.  Complainant  does  not  show  at  what  time  he  became  the 
owner  of  tiie  certificate.  If  he  purchased,  pendente  liUy  he  need 
not  have  been  made  a  party.  (Jalvert  on  Eq.  128.  3  Suxms.  JR. 
144.     Starj^s  Eq.  PL  179,  §194.     2  Mkyns,  174. 

The  bill  does  not  show  the  consideration  paid  by  complainant 
for  the  certificates  and  bonds  held  by  him,  and  as  against  a  real 
purchaser  he  cannot  claim  more  than  he  paid.  1  Vemonj  476. 
lb.  464.     15  Mass.  R.  505.    Ang.  tf  Ames  on  Cor.  476. 

Practice  of  opening  bidding  not  recx>gnized  in  this  country. 
DasttePs  Ch.  Pr.  14&5. 

Brief  of  S.  T.  Bailey,  for  defendant  in  error. 

When  a  suit  is  commenced  against  five,  and  the  writ  is  served 
only  on  three,  and  the  plaintiff  takes  ju^ment  against  all  &*i^) 
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that  judgment  is  a  lien  only  against  those  who  were  served 
Piirdy'vs,  Doyle j  1  Paigey  555. 

In  Chancery,  whenever  land  is  pledged  to  secure  the  payment 
of  money,  the  conveyance  is  a  mortgage,  whatever  form  the  con- 
veyance takes.     Kellerand  vs.  Brown,  4  Mass,  443. 

When  a  vendee  records  and  speaks  of  a  conveyance  as  a 
mortgage,  it  isn  circumstance  to  prove  it  a  mortgage  or  security 
for  money.     Oldlmrnvs,  Ha!  Icy ,  2  J.  J.  Marshall  j  115. 

Every  contract  for  the  security  of  a  debt,  by  tlie  con\eyancc 
of  real  estate,  is  a  mortgage.     Henry  vs.  DaviSy  7  /.  C  R.  40. 

A  mortgage  to  secure  future  ad\'ances  is  valid  and  binding. 
Javves  vs.  Morey^  2  Cow,  247. 

.  A  mortgage  is  only  a  security  for  a  debt,  and  anything  which 
transfers  or  extinguishes  the  debt,  transfers  or  discharges  th^ 
mortgage,  as  an  incident  of  the  debt.  Barnes  vs.  Lety  1  vBtM, 
526. 

It  is  not  necessary  to  the  validity  of  a  mortgage,  that  it  states 
truly  the  debt  intended  to  be  secured ;  but  it  shall  stand  as  a  se- 
curity for  the  real  equitable  claims  of  the  mortgagee,  whether  tiiey 
existed  at  the  date  of  the  mortgage,  or  arose  afterwards  upon 
the  faith  of  the  mortgage,  before  notice  of  defendant's  equity. 
Shiras  vs.  Careyy  7  Cranchy  35.     2  Con,  R.  U,  S.  408. 

When  a  purchaser  has  notice  of  a  mortgage  before  he  takes 
a  deed  or  pays  the  purchase  money,  he  is  bound  by  the  prior  lien, 
and  is  not  a  bona  Jide  purchaser.  Beekman  vs.  Frosty  18  X  it 
644. 

If  a  mortgage  is  registered,  it  is  notice  to  all  subsequent  pur- 
chasers and  mortgagees,  and  there  must  be  prpof  of  intentionad 
fraud  to  postpone  or  bar  the  mortgage.  Brinkerhqff'  vs.  Lansmgj 
4  J.  a  R.  70. 

On  a  bill  for  foreclosure  by  the  assignee  of  a  mortgage,  it  is 
not  necessary  to  make  the  mortgagee  a  party — ^be  having  parted 
with  all  his  interest  by  an  absolute  assignment  Whitney  vs. 
McKinme^  7  J.  C  R.  144. 

A  second  mortgagee  may  file  a  bill  to  foreclose  without  makiiig 
the  first  DMr^gagee  a  party.    Rose  vs.  Pqge^  2  Sim.  ^7h 

An  assig^iMnt  of  tile  mortgaged  debt,  without  coajreyanoeiff 
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the  legal  title  of  the  mortgaged  premises,  is  sufficient  to  author- 
ize the  assignee  to  foreclose.    Austin  vs,  Burbanky  2  Day,  474. 

A  mortgagee,  although  he  has  conveyed  in  fee  the  whole 
mortgaged  premises,  can  yet  foreclose ;  for  his  conveyance  of  the 
land  does  not  pass  his  interest  in  the  mortgage.  Wilson  vs. 
Traupy2  Cbi^ew,  195. 

One  of  the  mortgagees,  to  secure  a  joint  debt,  having  assign- 
ed all  his  interest  in  the  mortgaged  premises,  and  the .  other 
having  been  paid  his  share,  the  assignee  may  file  a  bill  by  him- 
self and  in  his  own  name  to  foreclose.  King  vs,  Harringion^  2 
JUk.  33.     2  V.  B.  H.  Dig,  292. 

Incumbrances  not  made  parties  are  not  affected  by  a  decree, 
and  purchasers  take  subject  to  such  incumbrances.  Finley  vs. 
Bank  U.  &  6  Cow.  R.  U.  S,  319. 

A  purchaser  under  a  sale  by  virtue  of  a  decree  of  foreclosure, 
will  only  take  title  as  against  the  parties  to  the  suit,  and  he  can- 
not set  it  up  against  those  incumbrances  and  equities  who  are 
not  parties  to  the  suit.     Hayne  vs.  Beachy  3  /.  C.  R.  459. 

A  second  mortgagee  may  file  a  bill  to  foreclose,  notwithstand- 
ing a  prior  sale  under  a  decree,  and  the  purchaser,  either  at  pri- 
vate or  public  sale,  is  not  protected  against  such  incumbrances,  if 
he  had  either  constructive  or  actual  notice  of  it,  and  the  subse- 
quent incumbrancer  were  not  a  party  to  the  prior  suit  or  decree, 
and  he  need  not  offer  to  pay  or  redeem  the  prior  incumbrances, 
but  is  entitled  to  a  sale  of  the  premises.  Vanderkamp  vs.  Shdr 
tony  11  Paige's  R,  28. 

A  decree  against  an  executor,  in  invitumy  unless  impeached  for 
firaud,  binds  the  residuary  legatees ;  but  when  it  is  by  consent, 
it  is  subject  to  re-examination,  and  has  no  obligation  unless  prov- 
ed to  be  just.     Land  vs.  Gatiiny  2  Dev.  fy  Bat.  Eq.  37. 

A  judgment  or  decree  binds  nor  protects  none  but  those  who 
are  parties  or  privies  to  it.  Marrigautt  vs.  Harrisony  1  Brock. 
126. 

The  purchaser  at  public  sale  of  premises  incumbered  by  a 
mortgage,  purchases  nothing  but  the  equity  of  redemption,  sub- 
ject to  the  mortgage.     Hartshorn  vs.  Hartshomy  1  Green.  C%.  R. 
349. 
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A  forfeiture  cannot  be  taken  advantage  of,  ndr  enforced  against 
a  corporation,  collaterally,  nor  in  any  mode  or  manner,  but  by  a 
direct  proceeding  by  and  in  the  name  of  the  Grovemment  •An- 
geU  if  .Ames  on  Corp.  664. 

When  a  decree  in  Equity  directed  lands  to  be  sold  for  the 
benefit  of  creditors,  and  it  was  sold  by  the  Sheriff  under  such 
decree,  and  the  sale  ratified  by  the  Court  of  Chancery,  held, 
that  the  purchaser  took  only  the  interest  of  such  as  were  parties 
to  the  bill  on  which  the  decree  was  founded,  and  that  the  rights 
of  others,  not  parties,  although  intended  to  be  bound,  were  in  no 
way  affected  by  the  decree  and  sale.  Laurens  vs.  Jenntyj  1 
Speer^  356. 

A  person  is  not  to  be  in  any  measure  affected  by  a  decision 
between  others,  merely  because  he  was  present  at  the  trial  and 
cross-examined  witnesses ;  he  must,  like  a  party,  have  had  a 
full,  fair  and  previous  opportunity  to  meet  the  question  in  con- 
troversy. Turpin  vs.  TkomaSy  2  Hening  8f  Munfordj  139,  147. 
Wood  vs.  Jackson,  8  Wend.  26,  27. 

One  affected  by  a  decree,  but  not  a  party,  may  aver  and  prove 
it  was  entered  by  an  agreement  of  the  parties,  though  it  contra- 
dict the  record.  Stark*s  Mm^rs  vs.  Thomsim^s  Exr^s,  3  Monarois 
R.  302. 

Brief  of  J.  Rutherfoed,  for  defendant  in  error — 

« 

I  si.  Point  One  of  fact — ^that  the  first  ground  of  error  is  a  m 
'--^  ^f  the  facts  in  the  bill. 

--^in  issue  on  second  ground  of  error  as  to 
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Calv.  Part.  128, 138.     Story's  Eq.  PI.  §193,  {midway,)  andn.  I, 
end  of  sec.     3  Ves.  317. 

5ih  Point.  This  (third)  ground  is  not  good,  because  it  does  not 
point  out  and  show  who  complainant  has  left  out  as  parties. 
Story's  Eq.  PI.  §543,  238.  Mii.  Eq.  180,  '81.  1  Smith's  Ch. 
Pr.  203.     1  Myl.  fy  K.  17,     1  Dan.  Ch.  Pr.  385. 

6tA  Pointy  {4th  jerror.)  We  take  issue  as  to  the  fact.  Then  see 
Baton's  Eq.  Con.  87, 126.     2  Pet.  102.  14  Mass.  266. 

7th  Poini  {under  6th  ground.)  See  Story's  Eq.  PI.  §676,  §450, 
33,  n.  1,  §46.  The  way  we  charge  fraud  will  do.  Story's  Eq. 
H.§28,  251,  252. 

But  this  is  a  demurrer  and  admits  the  full  fact,  and  as  stated. 
2  Dan.  Ch.  Pr.  20, 12.  By  plea  is  the  way  to  notice  it.  2  76. 
99,  100. 

8th  Point  {under  6ih  .ground.)  We  do  not  pray  to  set  aside 
said  decree — not  necessary  to  do  that 

9^  Point  {under  8th  ground.)  We  join  issue  of  fact,  and  say 
fraud  is  charged,  and  facts  given  to  prove  it.  Then  see  2  Tiddy 
867.     Cro.  Eliz.  189,  411.     1  Root,  134.     3  Day,  219. 

10^  Point.  Our  bill  specifies  fraud  and  usurpation  and  excess 
of  jurisdiction.  To  which  see  15  /.  R.  141.  19  76.  33.  10 
Pet.  Rep.  449.     Ivory's  Eq.  PL  7.     8  Cranch,  9,  22. 

11th  Point  {under  9/A,  7th  and  5th  grounds.)  First,  as  a  credit- 
or's bill,,  we  say  Parker  was  not  bound  to  go  in  and  claim  under 
the  decree  of  May,  1845.  The  bill  says  he  did  not.  Then  see 
2  BaU.  fy  Beat.  354,  357.  Welf.  Eq.  PL  54.  3  MyL  fy  C. 
69,  70.  1  Dan.  Ch.  Pr.  376.  2  Sim.  471.  8  Price,  518.  2 
BaU.  fy  Beat.  567,  n.  Story's  Eq.  PL  §274,  a.  p.  227.  Cow.  on 
Mart.  379.     2  Dick.  707.     JSdd.  853. 

Not  obligatory  for  even  simple  contract  creditors  to  go  in,  and 
prior  incumbrancers  are  excluded.  1  Story's  Eq.  §548.  1  Crai. 
^  PkU.  48,  56.  2  DanL  Ch.  Pr.  802,  469.  2  Smith's  Ch.  Pr. 
102.     Effect  of  not  going  in.     2  Danl.  Ch.  Pr.  856,  500. 

The  old  bill  treated  as  an  assignment  by  insolvent.  Parker 
not  bound  to  go  in.  1  Dick.  376.  1  Coxe's  R.  422.  2  75. 
378.  1  Swanston,  b79.  Jeremy's  Eq.  250.  2  Story's  Eq.  ^829, 
6. 1038.    2  Dtdb.  608.     19  Ves.  153.    2  Smith's  Ch.  Pr.  102. 
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The  assignee  himself  takes,  subject  to  all  equities  of  the  in- 
solvent.    1  Bro,  C.  C.  302.     .4mb.  724. 

12th  Point.  Defendant  (in  bill)  not  a  banajlde  purchaser,  and 
not  entitled  to  protection;     1  Dan,  Ch.  Pr,  533, 911.     1  Bit.  169. 

1  ScLfy  I^f,  3S6.  2  76.566.  3  Mer,  310,  14  Te^.  550.  6 
Beav,  97,  (two  latter  to  point  that  Chancery  does  not  warrant) 
To  same,  2  Smith  Ch,  Pr,  285.     2Sch.Si  Lef,  603. 

Purchaser  or  his  vendee  gets  only  title  of  defendant  in  the 
case.     6  Da?ia,  402.     1  Green's  Ch.  348,  349. 

Covenant  to  pay  annual  rents  runs  with  the  land.     3  Wils.  25. 

2  Story's  £9.  §1231.  4  Ves.  478.  4  Bro,  Ch,  C  421.  An  an- 
nuity charge  runs  with  the  land.  Sug.  Ven.  372.  2  Tudc.  Com. 
452. 

Defendants  bound  by  Tyler's  engagements  before  they  bought 
Barton  on  Con.  121,  198,  36.  16.  1  Myl.  4'  C.  370.  3  lb.  97. 
See  11  OiU.fy  Mm.  1 ,  4  Kent,  470,  n.  /.  2  Ball  4'  Beait.  354. 
2  SmU/i'sCh,Pr.  211. 

Master's  report— what?  2  Smith's  Ch.  Pr.  185,  187.  Ben- 
neWsPr,  on  Mas.  Off.  106,  168,  '69,  89,  138.  2  Ih.  161,211. 
As  to  purchaser  not  being  satisfied.     2  Bail,  fy  Beat.  354. 

13/A  Point.  If  Parker  had  been  a  regular  party,  he  could  now 
object  to  decree  for  want  of  or  excess  of  jurisdiction.  4 
Coweny  292.  9  lb.  227.  1  Ves.  441.  2  Kent,  312,  '13.  Jl. 
if  A.  665.  And  if  he  had  gone  in  for  the  money  after  consent- 
ing to  the  sale,  he,  on  objection,  would  have  been  rejected.  1 
Danl.  Ch.  Pr.  376.     3  Swanst.  144,  n. 

14/A  Poird.  The  Macon  &  Western  Railroad  and  the  old  Mon- 
roe Railroad  the  same  person,  and  cannot  object  to  foreclosure. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

In  1833,  the  Legislature  granted  a  charter  to  the  Monroe  Rail- 
road Company,  to  construct  a  railroad  from  Macon  to  Forsyth. 
In  1835,  an  Act  was  passed  amending  and  reviving  the  Act  of 
1833,  and  in  1836,  another  Act  was  passed,  amending  and  ex- 
tending  the  provisions  of  the  original  charter.  This  last  Act 
prorideS)  that  the  company  may  increase  their  stock  so  as  tQ  ex* 


MACON,  FEBRUARY  TERM,  1851.  389 

Macoii  &  VVesteni  R.  K.  Co.  vs.  I'arker. 

tend  their  road  in  a  northwestern  direction,  and  also  confers 
banking  privileges. 

On  the  2d  of  August,  1842,  said  company  being  greatly  em- 
baijassed  and  unable  to  proceed  \\4th  their  work,  which  was  in  a 
very  imperfect  and  ruinous  condition,  even  below  Forsyth,  en- 
tered into  a  contract  with  Robert  Collins,  Elam  Alexander,  John 
D.  Gray.  &  Co.  Daniel  McDougald  and  Arthur  B.  Davis,  to  build 
and  equip  the  said  road  from  and  between  Griffin  and  Atlanta ;. 
and,  among  other  things,  it  was  stipulated,  that  the  entire  rail- 
road with  all  its  appurtenances,  should  be  vested  in  the  said  con- 
tractors, until  all  tl\c  dues  and  payments  to  whicb  they  should  be 
entitled  under  said  contract  should  be  fully  met  and  satisfied. 

In  1844,  the  Roswell  Manufacturing  Company  and  other  cre- 
ditors, having  obtained  judgments  against  tlie  Monroe  Railroad 
and  Banking  Company,  sought  to  subject  said  road  to  levy  and 
sale,  at  law,  by  virtue  of  their  executions. 

[1.]  Whether  a  railroad  is  subject  to  le\7  and  sale  at  law,  is 
seriously  doubted.  In  Pennsylvania  it  has  been  decided,  that  a 
turnpike  vfdis  not  the  subject  of  sale.  Henmouivs,  The  Pittsburg 
Turnpike  Company y  13  Serg.  Sf  Rawkj  210.  In  North  Carolina^ 
on  the  ccmtrary^  it  has  been  held  tliat  a  railroad  company  has  an 
estate  in  the  land,  and  not  a  mere  easement,  and  that  the  estate 
is  subject  to  sale  under  execution.  State  vs.  Rives^  6  Ired.  Law 
Rep.  307.     We  do  not  decide  this  question. 

To  resume  the  narrative :  the  company  obtained  an  injunction 
and  arrested  the  Common  Law  Ji.  fas.  and  at  May  Term,  1846, 
of  the  Superior  Court  of  Bibb  County,  obtained  a  decree  for  the 
sale  of  the  road  and  equipments,  together  with  all  the  rights, 
franchises  and  property  therewith  connected,  and  for  a  distribu- 
tion of  the  proceeds  among  all  the  creditors,  according  to  the 
priority  of  their  claims — ^the  said  company  having  become  en- 
tirely insolvent  and  unable  to  complete  the  road,  or  keep  the 
same  in  operation,  or  to  pay  their  debts. 

The  decree  further  found,  that  there  were  various  descriptions 
of  creditors;  viz :  holders  of  the  bank-notes  issued  by  the  com- 
pany ;  holders  of  bonds  issued  for  work  and  materials  for  said 
road;  jadgment  creditors;  creditors  holding  certiflc«l««  ^  ^<^^- 
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posit ;  demands  for  work,  labor  and  materials  for  said  railroad, 
and  creditors  claiming  to  be  mortgage  creditors  of  said  company, 
and  others  not  specifically  enumerated ;  and  that  among  them 
were  creditors  who  claimed  a  priority  of  right  in  respect  to  their 
claims. 

David  C.  Campbell,  Abner  P.  Powers,  James  A.  Nisbet,  Sam- 
uel B.  Hunter  and  Thomas  Hardeman,  were  appointed  commis- 
sioners to  sell  the  road,  on  the  first  Tuesday  in  August,  1845, 
after  giving  two  months'  notice  in  the  public  gazettes  of  Macon, 
Griffin  and  Savannah,  and  the  proceeds  were  directed  to  be  paid 
into  Court — ^public  notice  was  to  be  given  to  the  creditors  of  the 
company  to  file  their  claims  or  a  schedule  of  them  with  the 
Clerk,  by  the  first  Monday  in  October  next  ensuing  the  sale  ;  and 
in  the  pvent  of  any  controversy,  the  creditors  were  authorized 
and  directed  to  litigate  among  themselves,  and  their  several  and 
respective  liens  were  to  be  investigated  and  adjudicated. 

It  was  further  decreed,  that  the  purchasers  of  the  road  should 
succeed  to  all  the  obligations  of  the  company  in  regard  to  the 
completing,  equipping  and  keeping  the  road  in  operation,  as  in- 
tended and  designed  by  the  Act  of  incorporation,  but  not  to  ex- 
tend to  any  liability  for  debts  contracted  prior  to  the  sale ;  and, 
JinaUf/j  William  B.  Parker,  the  complainant  in  the  biU,  was  ap- 
pointed trustee  in  charge  of  the  road,  with  its  appurtenances,  un- 
til the  sale  should  be  consummated  ;  and  it  was  made  his  duty 
to  make  monthly  retimis  of  the  receipts  and  expenditures,  and 
file  the  same  with  the  Clerk  of  the  Court,  subject  to  the  exami- 
nation and  approval  of  the  Court. 

In  pursuance  of  this  decree,  the  road  was  sold  at  the  time  and 
place  designated,  and  bid  ofif  by  Jerry  Cowles,  acting  as  the 
agent  of  Daniel  Tyler,  at  and  for  the  sum  of  $155,000,  and  a 
deed  was  executed  by  the  commissioners.  The  whole  amount 
brought  into  Court  for  distribution,  including  the  price  of  some 
disconnected  property,  was  $160,525  33. 

To  setde  the  difficulty  as  to  the  sale  of  a  firanchise,  without 
the  consent  of  the  power  which  granted  it,  upon  application  to 
tiie  Legislature,  an  Act  was  passed  in  1847,  creating  Daniel  Ty- 
foi  the  purchaser^  and  his  associates,  a  body  politic  and  corpo- 
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rate,  by  the  name  and  style  of  the  Macon  &  Western  Railroad 
Company,  and  conferring  on  them  all  the  powers,  privileges  and 
immunities  of  the  old  company,  with  the  exception  of  banking. 
Pamphld  Laws  of  1847,  p.  181. 

At  the  May  Term,  1846,  of  the  Superior  Court  of  Bibb  Coun- 
ty, the  question  of  the  distribution  of  the  fund  arising  from  the 
sale  of  the  road  with  its  appendages,  among  the  creditors, 
came  up,  when  it  was  insisted,  on  the  part  of  the  Central  Bank 
and  others,  bill-holders  of  the  company,  that  the  money  in  hand 
should  be  first  applied  in  satisfaction  of  the  billsy  by  virtue  of  the 
statutory  lien,  created  by  the  11th  section  of  the  charter.  On 
the  other  hand,  counsel  for  Robert  Collins,  one  of  the  joint  con- 
tractors under  the  agreement  of  2d  August,  1842,  contended 
that  he,  as  the  holder  of  bonds  and  certificates,  secured  by  mort- 
gage on  said  road  for  work,  labor  and  materials  done  and  furnish- 
ed subsequent  to  the  execution  of  said  mortgage,  and  on  the 
faith  thereof,  was  entitled  to  priority  of  payment  out  of  said 
fund. 

The  presiding  Judge  ruled,  that  the  lien  of  the  bills  of  the 
company,  under  the  1 1th  section  of  their  charter,  was  paramount 
to  and  over-rode  all  others,  and  directed  the  money  to  be  paid 
out  accordingly.     To  this  decision  counsel  for  Collins  excepted. 

At  August  Term,  1846,  at  Decatur,  this  cause  came  up,  on 
writ  of  error,  to  be  heard  before  this  Court,  when  it  was  adjudg- 
ed, that  the  bitt-holders  had  a  paramount  lien  ordy  on  the  fund 
raised  from  the  sale  of  the  railroad  from  Macbn  to  Griffin,  and  so 
much  of  the  road  from  Griffin  to  Atlanta  as  was  built  by  the 
company  prior  to  the  contract  of  August,  1842,  and  that  the 
contractors  under  the  agreement  of  that  date,  had  a  prior  and 
superior  equity,  i6  te  paid  out  of  Inid  fund,  in  proportion  to  the 
relative  value  of  the  work  done  by  them  on  said  road,  and  ma- 
terials and  equipments  furnished  between  Griffin  and  the  upper 
terminus  in  DeKalb,  and  the  Court  below  was  instructed  to  ap- 
point three  commissioners  to  apportion  the  proceeds  of  the  sale 
accordingly.     So  much  for  the  previous  history  of  this  case. 

William  B.  Parker,  the  individual  designated  as  trustee  under 
fhe  decree  for  the  purposes  therein  stated,  now  files  his  bill  ilk 
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5ibb  Superior  Court,  alleging  that  he  is  the  holder,  by  transfer 
from  John  D.  Gray,  one  of  tlie  original  joint  contractors,  of  bonds 
and  certificates  of  indebtedness,  arising  under  the  agreement  of 
2d  August,  1842,  to  the  amount  of  $47,500,  principal.  The 
bill  charges  fraud,  irregularity,  and  want  and  excess  of  jurisdic- 
tion, in  procuring  the  decree  of  May,  1845,  and  notice  of  the 
whole  by  Tyler,  through  his  agent,  Jerry  Cowles.  It  also  charg- 
es that  Tyler,  before  he  paid  the  purchase  money,  had  notice  of 
said  irregularities,  and  of  complainant's  lien ;  and  that  the  pne- 
sent  company,  by  Tyler,  its  first  president,  also  before  it  paid  its 
money,  had  notice  of  the  aforesaid  irregularities,  and  of  Parker's 
claims,  and  of  their  character,  and  that  Parker  was  not  a  party 
to  the  first  bill,  tliough  he  went  before  the  Court  and  pretested  agennst 
it,  when  a  motion  toas  made  to  confirm  and  ratify  the  commission' 
ers^  report^  and  objected  to  the  entire  proceeding  so  far  as  it  might 
prejudice  his  irwrtgage  rights ;  that  after  the  money  was  paid 
by  Tyler,  and  under  the  advertisement  for  all  creditors  to  come 
in  and  prove  their  debts,  various  creditors  did  so,  bid  that  he  de- 
clined to  participate ;  that  on  the  day  of  sale  he  was  present,  s^d 
proclaimed  aloud,  so  that  Jerry  Cowles  and  all  present  heard 
him,  that  he  held  these  liens,  which  he  is  now  seeking  to  en- 
force, and  that  on  this  account  the  road  sold  for  much  less  than  it 
otherwise  would  have  brought. 

The  specification  of  fraud-and  irregularity  charged  in  the  bill 
is  this :  That  after  the  Jury  had  retired,  the  solicitor  of  the  com- 
pany went  into  their  room,  and  counseled  with  the  Jury  concern- 
ing their  finding ;  that  Tyler  was  really  agent  for  persons  at  the 
north — residing  in  New  York  and  Massachusetts — ^who  after- 
wards came  forward  as  stoc^olders,  and  Ijhat  it  was  their  mo- 
ney, and  not  his,  that  paM'filr  the  road ;  ^Htfi  tfiat  he  took  the 
deed  in  his  name  in  fiind,  lib  have  the^'apptrent  shield  of  the 
company  of  being  bona  fide  purchasers. 

The  bill  admits,  that  the  contractors  did  not  finish  and  furnish 
the  road,  nor  does  it  aver  any  offer,  on  their  part,  to  do  so  in 
terms  of  t)ieir  agreement,  before  or  since  the  public  sale,  but 
urgea  tha  fidlure  of  the  old  company  as  an  excuse  for  this  prece- 
^ent.dutVi  to  foreclosing  on  the  road,  and  sets  up  their  practkal 
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waiver,  namely :  the  issuing  of  these  certificates  for  the  work  ac- 
tually done,  and  prays  to  foreclose  complainant's  debt,  either— 

1st  On  the  entire  road  and  its  receipts  J  or, 

2d.  On  that  part  which  was  built  by  Gray  and  others,  under 
the  mortgage  of  2d  August,  1842,  audits  net  receipts ;  or, 

3d.  Upon  the  net  receipts  alone  of  the  part  so  built  by  the 
contractors  between  Griffin  and  Atlanta. 

So  much  for  the  case,  as  made  by  the  bill.  Has  the  complain- 
ant any  equity  which  entitles  him  to  tlie  relief  wliich  he  seeks  ? 

[2.]  It  is  admitted  to  be  now  an  established  rule  of  Chancery 
practice,  that  for  the  purpose  of  marshaling  the  assets  of  an 
b.solvent  debtor's  estate,  that  the  executor  or  administrator 
may  file  his  bill  and  obtain  a  decree  not  only  for  the  purpose  of 
reducing  the  property  to  money,  but  also  of  ascertaining  the  or- 
der in  which  the  debts  are  to  be  pdd  ;  and,  that  this  dohe,  all 
the  creditors  will  be  restrained  from  prosecuting  their  respective 
claims  at  Law ;  and  that  not  only  as  to  creditors  who  were  eo 
nomine  parties  to  the  proceeding,  but  to  all  others.  Toller,  455. 
Brown  and  others  vs.  McDonald.  Matter  of  ihe  Bank  of  Buffalo^ 
10  Paige,  378. 

One  of  the  grounds  upon  which  this  doctrine  is  based  is,  that 
the  executor  or  administrator  may  not  be  harrassed  by  a  multi- 
plicity of  suits,  or  a  n^ce  of  dihgence  be  encouraged  between, 
different  creditors,  each  striving  for  an  undue  mastery  a^  *pre- 
ference.     Jeremy  on  Eq.  Jur.  b.  3,  pL  2,  ch.  5,  p.  538  to  543. 

Again  :  no  other  Court  but  that  of  Chancery  possesses  any 
adequate  jurisdiction  to  reach  or  dispose  of  the  entire  merits. 
1  Story  Eq.  Jur.  §550.  , 

[3.]  Asa  general^Ufci  Chancery  4|mi  not  assume  jurisdic- 
tioh  in  taking  into  its*  0W9  hands  eUcutSftt  upon  judgments  at 
Law.     Such  power  would  be  oppressive  both  to  the  debtor  and 

die  Court. 

[4.]  For  the  presumption  is,  that  the  Court  w!uch  ftaden  the 
juc^ment  is  competent  to  enforce  it ;  and  therefore  it  is  only  in 
special  cases  that  a  Court  of  Equity  interferes.  Brinkerhqf&nd 
others  vs.  Brown  and  others^  4  Johns.  Ch.^Rep.  671.  Whenevtf^ 
however,  the  property  of  a  judgment  debtor  is  mcvittifeicttA 
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equities  or  trusts,  or  involves  a  variety  of  interests  upon  general 
principles  of  justice,  a  Court  of  Chancery  will  interpose  and  ad- 
minister the  assets.     Piatt  vs.  St.  Clair j  6  Samnumij  233. 

[5.]  The  facts  of  the  case  under  consideration!  were  novel  and 
peculiar.  Here  was  a  road  extending  through  six  Counties,  and 
one  hundred  miles  in  length. 

[6.]  What  disastrous  consequences  would  have  resulted,  if 
each  judgment  creditor  had  been  allowed  to  seize  and  sell  sepa- 
rate portions  of  the  road,  at  different  sales,  in  the  six  different 
Counties  through  which  it  passed,  and  to  different  purchasers ! 
Would  not  this  valuable  property  have  been  utterly  sacrificed — 
the  rights  and  interests  of  the  creditors,  as  well  as  the  objects 
and  intentions  of  the  Legislature  in  granting  this  charter,  entirely 
defeated  ? 

[?•  J  I  feel  warranted  in  saying,  that  the  whole  history  of  Equi- 
ty Jurisprudence  does  not  present  a  case  which  made  the  inter- 
position of  its  powers  not  only  highly  expedient,  but  so  indispen- 
sably necessary  in  adjusting  the  rights  of  creditors  to  sm  tnsol- 
veTiPs  esiatej  as  this  did. 

The  Chancellor,  then,  in  taking  this  matter  in  hand  and  di- 
recting a  sale  of  the  entire  interest  for  the  benefit  of  all  concern- 
ed, was  but  invoking  the  powers  of  Equity  to  aid  the  defects  of 
the  Law,  and  applying  analogous  principles  to  the  existing  emer- 
gency:  and  so  far  from  transcending  his  authority,  he  is  entitled 
to  the  Blanks  of  the  parties  and  the  country,  for  the  correct  and 
enlightened  policy  which  he  adopted.  Had  he  faltered  or  shun- 
ned the  responsibility  thus  cast  upon  him,  he  woidd  have  shoym 
himself  unworthy  of  the  high  office  which  he  filled.  As  it  is, 
this  precedent  will  stand  out  in  bold  relief  as  a  landmark  for  fu- 
ture adjudications. 

[8.]  And  what,  I  ask,  is  the  ground  of  the  present  complaint? 
It  is  not  an  attempt  to  restrain  a  creditor  from  proceeding  a/ XdV, 
whoj  without  fault  on  his  part,  has  been  excluded  from  partici- 
pating in  the  common  fund ;  but  one  claiming  to  be  a  creditor, 
but  refusing  to  present  his  demand  under  the  decree,  and  sub- 
mit himself  to  the  jurisdiction  of  the  Court,  for  the  settlement 
oH  tdjustment  of  his  debt  upon  the  fund  to  be  distributed. 
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comes  forward  and  asks  the  assistance  of  Chanceij  to  set  aside 
its  own  decree,  and  annnl  the  title  to  the  property  sold  under  it, 
in  order  that  he  maybe  paid. 

[9.]  It  is  true  that  the  complainant  alleges,  in  his  bill,  that  he 
was  not  a  party  to  the  suit,  and  that  he  protested  against  it ;  but 
if  justice  has  been  done,  is  this  any  reason  why  he,  on  this 
account,  should  be  treated  with  extraordinary  favor  and  indul- 
gence? 

The  bill  admits,  that  ^^  The  officers  of  the  Monroe  Railroad 
and  Banking  Company  believed  that  tlie  contractors  would  not 
be  materially  injured  by  their  proceeding,  and  that  they  were 
acting  toward  them  in  good  faith ;  that  the  mortgage  contract 
was  a  lien  better  and  higher  than  all  others,  and  that  out  of  the 
proceeds  of  the  sale,  their  lien  would  be  first  satisfied,  for  all  la- 
bor bestowed  and  materials  furnished  under  the  contract  of  Au- 
gust, 1842 ;  but  that  it  had  been  decided  by  the  Supreme'Cgurt, 
that  the  lien  of  the  bill-holders  over-rode  said  mortgage  lien,  as 
to  all  the  road  except  that  part  above  Griffin,  which  wa?  not  suf- 
ficient to  satisfy  all  the  mortgage  contracts,  or  even  those  held  by 
complainant." 

Or,  to  use  the  more  forcible  language  of  counsel  for  the  con- 
tractors, when  this  case  was  first  before  this  Court,  ^'  It  is  obvi- 
ous that  the  complainants  in  the  original  bill  acted  as  far  as  they 
were  able,  and  as  far  as  they  knew  how,  in  good  faith  toward  the 
contractors.  Their  object  was  to  give  the  laborer  his  hire.  Will 
any  one  do  them  the  injustice — ^will  any  one  so  pervert  the  read- 
ing of  the  record — as  to  say  that  the  object  of  the  complainants 
in  that  bill  was  to  sell  the  road  and  give  the  money  to  the  biU- 
holders,  and  exclude  the  contractors  firom  even  a  participation  in 
die  fimd?  Although,  by  so  doing,  they  would  relieve  the  stock- 
holders of  a  heavy  liability,  we  believe  they  acted  in  good  faith, 
and  that  it  does  them  gross  injustice  to  suppose  that  they  were 
using  the  Judiciary  as  an  instrument  to  perpetrate  a  most  iniqui- 
tous fraud,  bideedy  the  decree  speaks  Jbr  itself. ^^  CoL  BaUey^s 
Jifgumenij  1  Kdly,  446, 447. 

If,  then,  as  the  bill  admits,  the  proceeding  xmder  which  this 
road  was  sold,  not  only  originated  in,  but  was  cotidnstejilift^te 
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conclusioain  good  faith  to  the  contractors,  and  the  decree  was  in 
confonni^  with  the  practice  and  usage  in  Equity,  not  pretending 
to  fix  or  establish  the  payment  or  priority  of  any  particular  debt, 
but  leaving  this  matter  to  be  settled  among  and  between  the 
creditors  themselves,  upon  coming  in  upon  the  fund  under  the 
decree,  (76.)  I  am  at  a  loss  to  perceive  upon  what  principle  tliis 
transaction,  so  just  to  Parker  and  beneficial  to  all  concerned, 
is  to  be  impugned,  and  the  title  to  tlie  property,  ac^quired  un- 
der it,  vacated — none  that  will  bear  the  test  of  legal  investiga- 
tion. 

The  bill  charges,  that  it  was  supposed,  that  out  of  the  prO' 
eeeds  of  the  sale,  the  contractors'  lien  would  be  first  satisfied, 
but  that  the  lien  of  the  bill-holders  was  decided,  by  this  Court, 
to  over-ride  the  mortgage  lien,  except  to  that  part  of  the  road 
above  Griffin,  which  was  built  by  the  contractors ;  and  that  this 
portions  of  the  fund  was  not  sufficient  to  discharge  all  the  mort- 
gage contracts,  or  even  the  $47,500,  held  by  the  complainant 

Surely,  this  assignee  does  not  come  into  Equity  to  get  mart 
dian  the  laws  of  the  land  will  award  to  him  ?  Under  this  judi- 
cial sale,  every  dollar  which  that  portion  of  the  road  brou^t, 
built  by  the  contractors,  to  the  extent  of  the  work  they  perform- 
ed and  the  materials  they  furnished,  has  gone  into  their  pockets ; 
and  because  it  fell  short  of  extinguishing  their  demand,  and  the 
balance  of  the  money  arising  from  the  sale  of  that  part  of  the  road 
constructed  by  the  company  previous  to  its  insolvency,  and  to 
the  contract  of  1842,  has  been  distributed  to, the  bill-holders, 
by  virtue  of  their  statutory  lien — is  this  a  ground  for  cancelling 
Tyler's  title  ? 

Mr.  Parker  complains  that  the  property  did  not  sell  for  its  full 
value,  but  for  much  less,  owing  to  the  public  notice  that  vms 
given  of  these  liens.  If  this  vast  interest,  costing  as  it  is 
charged,  nearly  $2,000,000,  was  thus  sacrificed,  who  is  to  blame? 
It  was  not  only  the  most  advantageous,  but  the  only,  possible 
mode  of  bringing  it  into  market,  to  make  it  command  a  &ir 
price.  Cut  qp  into  an  .wbfinite  wunber  of  small  parts,  it  would 
have  brought  nothing,  1)ead^  thwarting  the  whole  design  of  the 
qlha^yby  these  fragments  baii^  bought  by  individuala  or  sepa- 
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rate  companies.  Instead  of  interfering,  then,  to  counteract  ibe 
praiseworthy  object  of  the  decrep,  why  did  he  not  aid  in  promot- 
ing it,  and  thus  subserve,  not  only  his  own  interest^  but  that  of 
all  the  other  creditors  ?  .» 

The  bill  admits,  that  the  whok  amount  divided  among  aU  the 
contractors,  was  not  enough  to  satisfy  the  complainant's  debt. 
What  a  singular  proposition  then  to  maintain,  that  although  the 
whole  were  only  entitled,  in  Law,  to  a  less  sum  than  this  indivH 
dual  claims,  out  of  the  entire  proceeds,  yet  that  this  and  evety 
other  creditor  of  the  same  grade,  by  standing  out  and  standing^ 
off,  and  pursuing  liis  remedy  separately,  would  realize  the  sum 
total  of  his  claim !  And  if  such  a  procedure  were  permitted^ 
when  and  where  would  these  successive  foreclosures  and  sale9 
or  sequestraiians  terminate  ? 

There  are  other  interesting^  aspects  in  which  this  question 
might  be  presented,  but  for  our  dread  of  being  tedious.  One 
view  and  a  controlling  one  with  the  Court  was  this :  it  is  conced-^ 
ed  that  if  the  sale  had  been  made  under  the  highest  lien,  that  the 
title  of  the  company  would  have  been  divested,  and  that  the 
purchaser  would  have  taken  the  property,,  discharged  of  all  in^ 
cumbrances.  The  record  shows  that  such  was  the  fact  The 
Central  Bank  and  other  bill-holders,  and  Robert  CoUinsj  one  of  ^ 
the  joint  contractors,  came  in  under  the  decree,  and  made  their 
claim- to  the  fund.  If  not  parties  to  the  suit  before,  they  became 
so  in  fact  by  thus  presenting  their  demands  and  submitting^ 
themselves  to  the  jurisdiction  of  the  Court.  Here^  then,  were 
the  two  highest  liens  known  to  the  law,  upon  the  entire  property — 
that  of  the  bill-holders,  created  by  the  Statute,  on  that  part  of 
the  road  built  by  the  company,  and  that  of  the  contractors,  se^*' 
cured  by  the  agreement  of  August,  1842,  on  that  part  of  the 
road  they  built,  and  the  materials  they  furnished.  How,  then,i 
can  creditors  of  equal  or  inferior  grade  disturb  this  transac-^ 
tion  ?  If  they  have  failed  to  participate  in  the  fiind  thus  raised, 
it  is  their  own  ftult  Equi^  would  ffttMiR  them  from  proceed- 
ing ai  Lam  to  enforce  lli  i  ii  fili^yi^,  plaifc  WjM!  ill!  it  refuse  to 
sanction  the  effort  nowmakinig; 

Again:  the biU admits ttiittiieipiMnent was iiot  ^gcs^^ 
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on  the  part  of  the  contractors,  nor  does  it  aver  an  offer  to  com- 
plete the  contract,  either  before  or  after  the  sale.  If,  under  these 
circumstances,  the  contractors  have  received  compensation  as 
far  as  the  fund  would  allow,  for  the  work,  labor,  money  and  ma- 
terials, done  and  expended  by  them  in  the  construction  of  the 
road,  can  they,  in  conscience,  seek  to  make  the  road  itself  liable 
for  any  thing  more  ?  We  think  not ;  but  we  prefer  to  rest  this 
decision  upon  the  broad  ground  of  a  more  comprehensive  equity, 
and  accordingly  we  hold  that  the  judgment  below  be  reversed, 
and  the  demurrer  to  the  bill  sustained,  upon  the  ground  that  tlie 
complainant  is  not  entitled  to  the  relief  which  he  seeks. 


\ 


s 

N6. 71. — ^Radford  E.  Morrow  ct  al,  plaintiffs  in  error,  vs.  Samuel 
*  \  Hanson,  defendant  in  error. 


.^    [!.•]■  Whcfc  suit  WAR  iiiRtltutrd  on  ii  pnmii««ory  note,  and  the  <It*fomIant 

9L     plodded  a  totnl  failure  of  consideration,  and  alleged  a  fanA  warranty  of  ihe 

'^   property  for  which  the  note  was  given,  as  a  part  of  his  defence:  //eU,  that 

.  ,     the  plaintitl*  could  not  avoid  this  defence  by  insisting  on  the  Statute  of  Limi- 

'  tations,  although  more  than  four  years  hiul  elapsed  from  the  time  of  such 

parol  warranty. 

^Assutnpsit  and  motion  for  a  new  trial,  in  Heniy  Superior 
Court.  ^  Heard  and  decided  by  Judge  Stark,  October  Term, 
1850. 

An  action  of  assumpsit  was  instituted  by  Samuel  Hanson 
against  Radford  EL  Morrow  and  Accent  P.  Morrow,  on pro- 
missory notes,  the  balance  of  the  purchase  money  for  a  jackass, 
purchased  by  Morrow  from  Hanson,  returnable  to  October  Term, 
1846,  of  Henry  Superior  Court  The  notes  were  dated  the 
^^,  1840,  and  fell  due  on  the  26tli  day  of  December  of  the 
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same  year,  and  were  for  thirty  dollars  each.  The  defendants 
pleaded  failure  of  consideration. 

On  the  trial  the  plaintiff  demurred  to  the  plea,  on  the  ground 
that  as  the  warranty  of  the  jack  was  by  parol,  and  more  tlwi 
four  years  had  elapsed  from  the  time  of  the  making  and  failure 
of  the  warranty,  the  Statute  of  Limitations  barred  the  defence. 
The  Court  overruled  the  demurrer.  The  Jury  found  a  verdict 
for  the  defendants ;  jmrhereupon,  counsel  for  plaintiff  moved  for  a 
new  trial,  on  the  ground  that  the  Court  erred  in  deciding  alul 
ruling  that  the  defendants  were  not  barred  from  pleading  failure 
of  consideration  to  the  notes,  more  than  four  years  having  eli^s- 
ed  since  the  notes  became  due,  and  the  failure  of  the  warranty 
of  the  jack. 

At  October  Term,  1850,  the  Court  granted  a  rule  absolute  for 
a  new  trial,  on  the  ground  taken  in  the  rule  nisij  and  reinstated 
the  case. 

Whereupon  counsel  for  the  defendants  excepted  and  assigned 
error. 

W.  W.  Clark,  for  plaintiffs  in  error. 
J.  Floyd,  for  defendant  in  error. 

« 

By  the  Court. — ^Warner  J.  delivering  the  opinion. 

The  only  point  in  this  case  is,  whether  in  a  suit  upon  a  pro- 
missory note  by  the  plaintiff,  the  defendant  may  show,  by  way  of 
defence^  a  warranty  of  the  property  for  which  the  note  was  ^ven, 
and  that  the  consideration  hsid  totally  Jailedj  the  warranty  being 
by  paroly  and  more  than  four  years  having  elapsed  from  the  time  of 
making  such  parol  wajrranty.  The  general  rule  of  law  is,  that 
where  there  is  a  total  Jailure  of  the  con8ic|mtion,  and  the  de- 
fendant has  derived  no  benefit  from  the  contnc^  or  none  beyond 
the  amount  of  money  which  he  has  already  advanced,  such  toCat 
feilure  of  consideration  may  be  shown  in  bar  of  the  action.  2 
Greenleqf^s  Bv.  §113,  136.  So  long  is  the  plaintiff  has  the  le- 
gal light  to  sue  the  defendant,  he  may  defend  InmBdi  \rf  ^c(^- 
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ing  he  has  nolcause  of  action  against  hirri.  The  note  of  the  plain- 
tiff imports  a  consideration  on  its  face,  but  it  is  competent  for  the 
defendant  to  show,  either  that  there  was  no  consideration,  or  that 
tki^  consideration  for  which  it  was  given  has  totally  jfmled;  in 
other  words,  that  the  plaintiff  has  no  cause  of  action  against  him ; 
and  it  is  not  competent  for  the  plaintiff  to  insist  upon  the  Statute 
of  Limitations,  in  order  to  avoid  the  defendant's  defence,  when 
he  is  seeking  to  enforce  the  contract  agaitist  him.  So  long  as 
the  plaintiff  has  the  legal  right  to  site  on  the  contract^  the  defend- 
ant has  the  co-relative  right  to  defend  it. 

Let  the  judgment  pf  the  Court  below  be  reversed. 


V.-.1  .... 


No.  72. — Smith  &  Merritt,  plaintiffs  in  error,  vs,  David  Dick- 
son and  John  Harris,  defendants  in  error. 

[1,]  An  execution  which  has  been  levied,  and  upon  which  is  an  entry  by  the 
Sheriff  of,  levy  indefinitely  postponed  by  the  plahU\ff^$  attorney^  is  soagbt  to  be 
enforced  by  a  sale  of  tHc  property  levied  on,  more  than  seven  years  after 
the  date  of  tlie  entry:  Heldio  be  void,  upon  illegality  pot  in  by  the  defend- 
ant in  execution,  tinder  the  Act  of  1823. 

Affidavit  of  illegality,  in  Newton  Superior  Court.  Heard  and 
decided  by  Judge  Stark,  September  Term,  I860, 

An  execution  in  favor  of  the  plaitftiffs  in  error  against  the  de- 
fendants in  error,  was  issued  the  13th  day  of  October,  1840,  on 
a  judgment  rendjujed  on  the  1st  day  of  October,  1840. 

On  the  ^r  ^  imir^W9M  a  levr  on  real  and  personal  property, 
bjMViflg  date'MAlrja^  of-1^^  and  an  entiy,  asfol- 

mk :  "  The  above  levy,  advertised  for  sale  the  first  Tuesday  in 
February,  1841,  and  postponed  by  plaintiff's  attorney  to  the  first 
Tuesday  in  March,  1841,  and  then  postponed  indefiiiitely  by 
saidplainti&^  attorney.^    TVnt  bond  ^ven  for  the  deUveiy  of 
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the  prpperty  lened  on  had  been,  by  order  of  Cpurt,  turned  over 
to  the  present  Sheriff  of  Newton  County,  whose  proceeding  was 
estopped  by  the  interposition  of  an  affidavit  of  illegality  by  the 
defendants,  on  the  ground,  '^  That  from  and  after  the  1st  Tu/e»* 
day  in  March,  1841,  until  the  present  time,  viz:  24th  October, 
1$49,  no  return  hath  been  made  on  said  fi.  fa,  by  the  proper 
officer  for  executing  and  returning  tlie  same,  and  that  conse- 
quently the  judgment  on  which  said  ji.  fa.  is  founded  is  void 
and  of  no  effect." 

On  the  hearing  of  the'  affidavit  of  illegality,  [daintiffs  intro* 
duced  Jno.  N.  Williamson,  the  attorney  of  record,  in  obtaining 
the  judgment,  who  testified,  that  after  the  levy  had  been  made, 
the  defendant  (Harris)  applied  to  him  to  have  the  sale  postponed, 
which  was  done  for  one  month.  At  the  next  sale  day,  Harris 
again  made  application  to  have  the  sale  postponed  indefinitely, 
and  requested  tl>e  witness  to  write  to  all  plaintiffs  in  execution, , 
and  ascertain  if  a  compromise  could  not  be  effected.  The  pro- 
position was  agreed  to  by  the  witness,  as  there  was  a  mortgage 
on  all  or  a  greater  part  of  the  property  levied  on.  Under  this  jd^ 
rangement,  (a  bond  being  given  for  the  delivery  of  the  property,) 
witness  ordered  the  sale  to  be  indefinitely  postponed. 

The  Court  sustained  the  affidavit  of  illegality,  on  the  ground 
that  the  ji.  fa.  had  become  dormant  under  the  operation  of  the 
Statute  of  1823. 

W.  W.  Cla&k,  for  plaintiffs  in  error. 

Reese,  for  defendants. 

By  M«  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  There  was  a  levy  of  l|fi|  e];^cu<|4|^^d  the  property 
was  advertised  for  sale  on  ibi  |pit  ll^fi^^  )841* 

By  the  entry  of  the  Sheriff  &  the  executuNi,  tf  appears  that  t|b 
sale   was  postponed  by  order  of  the  plaintiffs,  to  the  filft 
Tuesday  in  March  following,  and  ihm  postponed  ind^nUely  by 
the  plaM^tt^  attorney.    The  last  entiy,  then,  on  th£  )E.  jfcu  v&  \£l 
VOL  ix  51 
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March,  1841,  more  than  seven  years  anterior  to  the  present  at- 
tempt to  enforce  the  execution  by  a  sale  under  this  iadefinitely 
postponed  levy.  The  illegality  claims,  tliat  the  execution  is 
barred  by  lapse  of  time,  and  so  the  Court  held,  and  this  decision 
is  assigned  for  error.  "I'here  is  no  entry  or  return  of  any  kind  on 
the  fi,  fa,  w'itliin  seven  j'ears,  as  required  by  the  Statute.  It  is 
argued,  however,  for  the  plaintiffs  in  error,  that  the  levy  being 
postponed  by  the  plaintiff,  and  that  being  entered,  there  is  a  con- 
tinuous action  on  the  execution — the  levj*  subsisting  until  it  is 
disposed  of;  and  farther,  that  tlie  entr}'  of  indefinite  postponement, 
is  an  entrj*,  as  it  were,  with  a  continuando.  If  the  argument  was 
not  presented  in  just  this  form,  yet  such  must  be  its  structure, 
to  possess  even  the  shadow  of  plausibihty ;  because  the  Statute 
does  positively  declare  all  judgments  void  after  seven  years, 
unless  there  is  an  entry  or  return  upon  it  within  seven  years. 
The  seven  years  ha\ing  elapsed  in  this  case,  it  became  indispen- 
sable for  the  plaintiff  in  error,  upon  some  hypothesis,  to  make 
\M  an  entr)-.  Now^,  it  strikes  me  that  an  indefinite  postponement 
of  a  levy  is  a  dismissal.  To  what  time  is  the  sale  postponed  ? 
To  no  time.  If  the  levy  thus  postponed  be  a  valid,  subsisting 
levy  for  one  year,  why  not  for  seven  ?  and  if  for  seven,  why  not 
for  seventy  ?  It  may  be  questionable  whether  a  levy  can  be 
good  after  a  specific  postponement  of  the  sale  beyond  the  next 
sale  day.  To  be  good,  the  postponement  nuist  be  to  a  time 
certain.  Certainly  an  indefinite  postponement  does  hot  retain 
the  levy.  To  my  mind  it  is-  palpably  an  abandonment  of  the 
levy  by  the  plaintiff.  But  admit,  for  the  sake  of  the  argument, 
that  such  an  entry  retains  the  levy  and  keeps  the  execution  alive, 
how  long  does  it  keep  it  alive  ?  Is  it  to  be  presumed  that  it 
over-rides  a  Statute  and  keeps  it  alive  in  the  teeth  of  the  law  ? 
If  it  can — ^if  such  an  entry  prevents  the  dormancy  of  the  judg- 
ment— then  it  is  competent  for  a  plaintiff  to  sit  down  and,  by  an 
entry  on  his  Ji.  yJr .•defeat,  over-ride,  nullify  an  Act  of  the  Legis- 
lature. The  law  declares  that  there  must  be  an  entry  within 
gcven  years,  and  the  plaintiff  says, "  True,  but  I  postpone  to-day 
my  levy  indefinitely,  which  prevents  the  operation  of  the.  law — 
V^lnch  preserves  the  vitality  of  my  JL  fa.  not  only  for  seven 
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years,  but  for  any  number  of  years."  If  an  execution  is  Ml 
barred  in  seven  years  after  such  an  entry,  when  is  it  barred  i 
The  answer  is,  never ;  and  if  that  is  so,  has  not  the  entry  abro- 
gated the  law?  If  it  is  a  vaHd  entry  at  all,  it  is  good  only  as 
any  other  entry  would  be  tliat  is  to  prevent  the  execution  from 
becoming  dormant  within  seven  years  from  its  date.  This  Court 
has  held,  and  We  still  hold,  that  the  Statute  requires  an  entry 
-every  seven  years.  The  Act  of  1823,  is  intended  for  the  benefit 
of  bo7ia  fide  purchasers  and  junior  judgment  creditors.  The 
object  is  to  prevent  injury  to  them  by  fraudulently  keeping  open 
judgments  which  are  paid.  It,  to  effect  .this  object,  prescribes  a 
term  of  limitation ;  but  this  term  does  not  bar  if,  within  it,  en- 
tries  are  made  on  the  execution,  which  show  it  to  be  prima  fa- 
ciey  subsisting  and  unpaid — entries  which  exhibit  diligence  on 
the  part  of  the  plaintiff  to  prevent  a  bar.  Purchasers  and  junior 
creditors  are  not  benefited  by  the  lapse  of  time,  if  there  be  such 
entries,  and  upon  what  principle  ?  Why,  the  entries  are  notice 
to  them,  the  Ji.  fa,  being  open  to  tlie  inspection  of  the  worId| 
that  it  is  still  a  subsisting,  unpaid  judgment.  But  is  such  an  en- 
try as  this  notice  ?  \Vliat  are  people  to  infer  when  they  find  on 
an  execution  an  order  of  the  plaintiff  indefinitely  postponing  a 
levy — indefinitely  postponing  ihe,  means  of  realizing  his  money  ? 
They  must  infer  that  the  plaintiff  has  got  his  money,  and,  there- 
fore, he  has  forever  postponed  his  levy. 

The  plaintiff  in  error  takes  another  position  equally  indefensi- 
ble. It  appears,  by  the  evidence,  that  the  indefinite  postpone- 
ment of  this  levy  was  at  the  instance  of  the  defendant,  and  by 
an  arrangement  with  him. ,  Now,  it  is  said,  first,  that  this  e\idence 
rebyts  the  presumption  of  any  fraudulent  intent  on  the  part  of 
the  plaintiff  to  keep  the  execution  alive  and  open.  Let  that  be 
so.  Yet  this  part  of  the  transaction  does  not  appear  on  the  ex- 
ecution ;  it  exists  in  parol.  Nobody  is  notified  by  it.  Purchasers 
and  other  creditors  knpw  nothing  about  it.  Besides,  ther  Statute 
says  not  one  word  about  arrangements  and  agreements  between 
plaintiff  and  defendant,  but  it  does  say,  that  there  must  be  an 
entry  on  the  fi.  fa,  to  prevent  the  bar.  Arrangements  aid 
fraudulent  collusion  between  plaintiff  and  defendaxi  ^%  ^^ 
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^ry  things  which  the  Act  intends  to  prevent.  It  will  not  do  to 
prove  an  arrangement  between  them  and  then  assume  it  to  be 
honest  It  is  the  arraw^ewieirf  jAiich  it  intends  to  prevent.  We 
cannot  recognise  any  arrangeon^t,  not  appearing  on  the  execu- 
tion, as  arresting  the  limitation.  Secondly,  it  is  said,  there  are 
BO  creditors  or  purchasers  here  contesting  this  judgment,  but  the 
defendant  alone,  and  that  he  is  not  to  be  heard  when  he  comes 
into  Court  to  take  the  benefit  of  a  bar,  which  has  grown  up 
under  an  arrangement  to  which  he  was  a  party,  and  which  was 
in  fact  proposed  by  him.  True,  there  are  no  creditors,  or  pur- 
chasers before  the  Court,  but  it  does  not  follow  that  there  are 

ft  ' 

■  none.  But  if  there  were  none,  what  then  ?  Why,  it  is  the  duty 
of  the  Court  to  sustain  the  Statute,  for  the  sake  of  creditors  and 
purchasers  in  all  similar  cases.  The  construction  of  the  Statute 
is  before  us,  and  from  that  we  cannot  shrink.  If,  however,  by 
this  record  thie  question  were  made,  (which  is  not,)  whether  the 
defendant  could  make  the  question  of  the  validity  of  this  judg- 
ment, we  should  still  have  no  difficulty  about  it.  The  Statute, 
as  before  stated,  requires  entries  to  be  made  to  prevent  the  judg- 
ment becoming  dormant.  To  defeat  the  Statute  an  agreement 
is  made  between  plaintiff  and  defendant,  or  if  Aot  to  defeat  it^ 
yet  which  is  clearly  against  the  poHcy  of  the  Statute.  The  de- 
fendant is  seeking  to  avail  himself  of  it,  by  setting  up  the  bar  of 
the  Statute,  which  has  been  perfected  in  consequence  of  it.  In 
such  a  case  what  is  the  rule  ?  "  In  pari  delicto  portiar  eit  amditio 
de/endentis.^^  The  plaintiff  attempting  to  enforce  the  judgment 
under  an  agreement  in  violation  of  law,  the  defendant,  though 
equally  guilty  with  him,  may  be  heard  in  defence,  not  because 
the  law  regards  his  rights,  but  for  the  sake  of  the  public  polioy. 
Adorns  vs.  Barretty  5  Cfa,  R.  415,  416. 
Let  the  judgment  be  affirmed. 
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[t.]  Where  the  law  gaaimntees  to  pArties  the  rigtit  of  appeal ,  ami  no  time 
is  prescribed  -within  which  the  nppe«1  fshall  he  entered,  it  lutiBt  be  done 
within  four  days  from  the  date  of  the  decision  compbiiued'of,  that  being 
fixed  as  a  reasonable  time,  according  to  the  general  .law  regalating  VLyt* 
peals  in  ordinary  cases. 

Award  and  motion  to  dismiss  appeal,  in  DeKalb  Superior 
Court.  Heard  and  decided  by  Judge  Hill,  September  Term, 
1860. 

The  Grovemor  and  Chief  Engineer  of  the  Western  &  Atlantic- 
Railroad  and  Henry  G.  Dean,  being  unable  to  agree  as  to  the 
amount  of  damages  the  defendant  should  receive  for  tlie  con- 
struction of  the  said  road  through  his  land,  referred  the  matter 
to  arbitrators,  as  provided  by  the  Statute  authorizing  the  con- 
struction of  the  Western  &  Atlantic  Raihoad. 

An  award  was  rendered  on  the  4th  day  of  April,  1850,  in  fa- 
vor of  the  defendant,  for  $1500.  The  Chief  Engineer  notified 
the  arbitrators  of  his  dissatisfaction  with  the  award,  on  the  4tb 
day  of  September  following,  and  desired  to  appeal  therefrom* 
Tlie  papers  were  sent  up  by  the  arbitrators,  and  filed  in  the  office 
of  the  Clerk  of  the  Superior  Court  of  DeKalb  County,  on  the 
5th  day  of  September. 

The  cause  came  on  to  be  tried  before  Jud^e  Hilly  at  Septem- 
ber Term,  1850,  when  counsel  for  the  defendant  moved  to  dis- 
miss the  appeal,  on  the  ground — 

1st  That  the  Chief  Engineer,  as  the  agent  for  the  State,  (did 
not  give  notice  to  the  arbitrators  of  his  dissatisfaction  with  the 
award,  and  his  desire  to  appeal  therefrom,  within  the  time  pre- 
scribed by  law. 

2d.  Because  the  appeal  was  not  entered  in  the  time  prescrib- 
ed by  law. 

Which  motion  the  Court  sustained  and  dismissed  the  appeal  \ 
whereupon  counsel  for  plaintiff  excepted. 


> 
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EzzARD  &  MuRPiiv,  for  plaintiff  in  error. 

Irwin  &  Rice,  for  defendant. 

By  the  Cotirt, — Lumpkin,  J.  delivering  the  opinion. 

In  the  6th  section  of  the  Act  passed  21st  December,  1836,  for 
the  construction  of  tlie  State  Railroad,  it  is  provided^  that  "  The 
engineer  and  superintendent  shall  have  full  power  and  authority 
to  treat  with  any  owner  of  land  through  which  the  said  road 
may  be  cut,  or  from  which  any  timber  or  other  material  may  be 
taken,  and  to  fix  and  agree  upon  a  compensation  for  the  same; 
and  that  in  the  event  of  disagreement,  the  injury  or  damages 
shall  be,  in  writing,  submitted  to  and  adjudged  and  determined 
by  three  arbitrators,  sworn  to  do  justice  between  the  State  and 
the  party  aggrieved ;  one  of  whom  is  to  be  chosen  by  the  engi- 
neer and  superintendent^  one  by  the  other  party,  and  the  third 
by  the  two  so  chosen ;  or  if  they  cannot  select,  by  jany  three  or 
more  of  the  Justices  of  the  Inferior  Court  of  the  County  in  which 
5uch  land  may  lie,  either  in  term  time  or  vacation.  All  of  which 
submission,  choice,  appointment  and  award,  shall  be  reduced  to 
writing.  And  it  is  made  la\vful  for  the  engineer  or  superintend- 
ent, for  and  on  behalf  of  the  State,  or  for  the  other  party  to  the 
award  of  the  said  arbitrators,  to  present  to  them  a  written  decla- 
ration of  dissatisfaction  therewith,  and  desire  to  appeal  there- 
from, who  shall  thereupon  transmit,  forthwith,  to  the  Clerk  of  the 
Superior  Court  of  the  County  wherein  said  land  may  lie,  all 
previous  proceedings  in  the  case,  together  with  such  appeal,  to 
be  tried  by  a  Special  Jury,  as  in  other  cases  of  appeal,  without 
formal  pleadings  or  issue ;  which  said  appeal  shall  be  presented 
on  the  part  of  the  State,  by  the  Attorney  or  Solicitor  General  of- 
ficiating in  such  Court."     Prince^  356. 

J.  F.  Payne,  Hiram  Hooper  and  Thomas  Hooper,  ba\ing 
been  selected,  under  this  Act,  as  arbitrators  to  ascertain  the  in- 
jifly  done  to  the  land  of  Henry  G.  Dean,  Jumoty  by  reason  of  the 
cutting  of  the  State  Railroad  through  his  premises,  met  on  the 
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4th  day  of  April,  1850,  and  awarded  to  the  owner  the  sura  of 
fifteen  hundred  dollars  as  his  damages. 

On  the  4th  of  September  thereafter,  Wilham  L.  Mitchell,  Esq. 
the  Chief  Engineer,  for  and  on  behalf  of  the  State,  presented  to 
the  arbitrators,  his  written  dissatisfaction  ^vith  the  award,  and 
gave  notice  of  his  desire  to  appeal  therefrom,  in  terms  of  the 
Act.  The  papers  were  forthwith  transmitted  to  the  Clerk  of  the 
Superior  Court  of  DeKalb  County,  and  by  him  filed  in  his  office 
on  the  5th  of  September. 

At  the  ensuing  term  of  tlie  Court,  which  met  on  the  third 
Monday  of  the  month,  the  presiding  Judge,  upon  motion  of 
counsel  for  Dean,  the  respondent,  dismissed  tlie  appeal;  where- 
upon tlie  counsel  for  the  State  excepted. 

[1.]  The  only  question  to  be  determined,  therefore,  is,  wheth- 
er the  appeal  by  the  State  from  the  award  of  the  aibitrators  was 
entered  in  tijne  ? 

The  Act  of  1836  specifies  no  time  witliin  which  appeals  shall 
be  entered.  It  does  not  provide  even,  that  appeals  shall  be  tried 
at  the  next  term  of  the  Superior  Court  of  the  County  where  the 
land  lies. 

When  a  Statute  guarantees  to  parties  the  right  of  appeal,  and 
no  time  is.  designated  \nthin  whidi  it  shall  be  entered,  the  rule  is, 
that  it  must  be  done  within  a  reasonable  time ;  and  the  Legisla- 
ture of  Georgia  have  determined,  that  a  reasonable  time  for  ap- 
pealing is  Jour  days — that  being- the  period  fixed  by  law  within 
which  appeals,  in  ordinary  suits,  shall  be  entered. 

Knowing,  however,  as  we  do,  that  a  contrary  practice  has 
prevailed  throughout  the''  State,  under  the  various  charters  con- 
taining similar  provisions  to  those  in  the  Act  of  1836,  and  that 
it  has  been  usual,  in  all  (he  Circuits,  to  allow  appeals  to  be  en- 
tered, at  any  time  before  the  next  term,  of  the  Court  after  the 
award  was  made  by  the  appraisers,  we  are  unwilling  to  prescribe 
a  definite  rule  and  apply  it  to  existing  cases ;  and  one  which,  be- 
ing made  to  operate  retroactively,  would  deprive  parties  of  the 
privilege  of  having  their  rights  passed  upon  by  a  Special  Jury. 

In  the  exercise,  then;  of  the  plenary  powers  conferred  upon 
this  Coilrrt,  of  giving  such  direction  to  cases  as  sh^ll  \ie  \ti  "W!.- 


408  SUPREME  COURT  OF  GKEOROA.. 


TylerWCkwx. 


cordance  with  justice  and  eqtutjr,  we  shall  leverse  the  judg- 
ment, dismissing. tlie  appeal,  and  order  it  to  be  re-instated,  with- 
out any  disparagement,  as  it  will  be  perceived,  to  the  legal  acu- 
men of  our  learned  brother,  who  held  that  it  had  not  been  enter- 
ed within  a  reasonable  time. 


No.  74. — Daniel  Tyler,  plaintiff  in  error,  vs.  John  D.  Grat, 

defendant  in  error. 

11.]  When  iho  Jnry  fiiul  a  verdict  contrary  to  the  charge  of  the  Court,  and 
manifestly  conlrarj-  to  law,  anew  iriul  will  be  granted. 

Assumpsit  in  Bibb  Superior  Court,  and  niotion  for  a  new  trial. 
Heard  and  decidecl  by  Judge  Stark,  July  Term,  1850. 

This  was  an  action  instituted  by  John  D.  Gray  against  Daniel 
Tyler,  for  the  recovery  of  $460  14,  as  compensation  for  the 
services  of  the  plaintiff,  and  the  hire  of  his  negroes,  upon  the 
Monroe  Railroad,  for  the  months  of  November  and  December, 
1845. 

The  defendant  pleaded  a  set-off  of  $4953  73,  as  money 
raised  for  freight  and  passengers  on  the  road  during  the  same 
time,  and  received  by  the  plaintiff. 

On  the  trial,  Midas  L.  GraybiU  testified,  that  Daniel  Tyler 
was  the  owner  of  the  Monroe  K^oad  in  November  and  De- 
cember, 1845;  that  Gray  run  the  road  during  these  months; 
that  the  items  in  plaintiff's  account  for  services  of  plaintiff  and 
negro  hire,  were  correct — the  services  of  Gray  were  worth  firom 
$125  to  $150  per  month,  &c.  Witness  was  employed  by  Gray, 
and  knows  that  he  (witness)  paid  out  all  the  money  t^  t  was 
received  during  the  months  of  November  and  December,  and 
that  the  said  items  in  the  account  were  not  paid.    In  paying  out 
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money,  he  was  goremed  bj  Qfi^  ocders.  The  road,  prior  to 
the  month  of  November,  wtm  in  tbe  hands  of  the  commission- 
ers, who  sold  the  road,  find  Mr.  Whittle  was  their  agent  The 
whole  receipts  of  the  road  during  the  months  of  November  and 

December,  amounted  to..... % ...$4,356  79 

Mr.  Whittle  turned  over,  tp  pay  debts  which  were  in-       • . 
curred  during  his  service,  the  sum  of. 596  94 


>  ■■ 


4,953  73 
Disbursed  during  three  months  for  wages, 

materials,  &c.  and  running  tlie  road.. .2,771  20 
Paid  R.  Collins  for  the  hire  of  his  ne- 

groes  for  the  same  months 662  00 

J.  D.  Gray's  negroes  for  same  time 431   12 

S.  H.  Martin's  negroes  for  same  time 201  53      4,165  85 


( 


787  88 
In  the  itein  of  $2771  20  of  disbursements,  are  included  items 
of  expenses  incurred  during  the  time  of  Mr.  Whittle,  equal  to 
the  amount  paid  over  by  him,  and  a  part  of  the  reqeipts  of  No- 
vember and  December  were  applied,  by  Mr.  Gray's  order,  to  the 
payment  of  debts  contracted  prior  to  the  month  of  November, 
1845 ;  that  the  hire  of  Gray^s  negroes  from  the  1st  September 
to  Januai}',  amounted  to  eleven  hundred  and  odd  dollars,  and 
from  the  1st  of  November  to  1st  January,  the  hire  amounted  to 
$431  12 ;  that  all  sums  received  during  the  months  of  Novem- 
ber and  December,  were  paid  out  to  debts  legitimately  due  by 
the  said  road.  A  part  was  paid  to  debts  contracted  before 
Tyler  got  possession  of  the  road — none  of  the  money  passed 
through  Gray*s  hands.  Witness  paid  it  out  as  the  agent  for 
Gray,  and  by  his  orders,  to  the  road.  When  Gray  went  out  there 
was  no  money  in  hand. 

L.  JV.  Whittle  testified,  that  he  paid  over  a  sum.of  money  to  be 
applied  to  the  payment  of  debts,  contracted  while  he  had  the 
superintendence  of  the  road  under  the  commissioners,  which  he 
required  to  be  paid  to  the  expenses  that  he'(Whittle)  left  unpaid; 
that  by  order  of  Tyler,  he  placed  Gray  in  possessiotv  oi  NJcfe 
VOL  IX  62 
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road,  &c.  with  orders^  to  employ  all  necessary  agents,  labor,  &c. 
to  cany  on  the  said  road.  The  money  left  (by  Whittle)  was 
about  enough  to  pay  all  the  expenses  he  left  unpaid — probably 

a  little  more. 

* 

The  Court 'charged  the  Jury  as  follows :  "In  this  case  a  set- 
off is  pleaded.  The  Jury  must  look  into  the  evidence,  and  see 
if  the  accounts  have  been  proved,  and  if  the  accbunt  proven  by 
one  of  the  parties  is  larger  than  that  proven  by  the  other,  the 
smaller  must  be  deducted  from  the  larger,  and  a  verdict  be  given 
accordingly.  The  defendant  is  not  liable  for  the  debts  contract- 
ed for  the  use  of  the  road  prior  to  his  getting  possession  of  it 
The  plaintiff  is  liable  for  all  moneys  which  came  to  the  hands 
of  himself  or  his  agents,  for  the  months  of  November  and  De- 
cember, subject  to  all  payments  made  for  expenses  of  these 
months.  The  money/ Graybill  received. from  Whittle,  being  re- 
ceived as  Tyler's  agent,  was  of  right  paid,  by  Gray  towards  the 
expenses  Wliittle  left  unpaid."   . 

The  Jury  found  a  verdict  for 'the  plaintiff;  whereupon  coun- 
sel for  the  defendant  moved  the  Court  for  a  new  trial,  on  the 
grounds — 

1st.  Because  the  verdict  of  the  Jury  is  contrary  to  evidence. 

2d.  Because  the  verdict  of  the  Jury  is  contrary  to  the  charge 
of  the  Court. 

The  Court  refused  to  grant  the  motion  for  a  new  trial ;  where- 
upon coimsel  for  the  defendant  excepted. 

4  '  * 

McDonald,  for  plaintiff  in  error. 
Powers  and  Whittle,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

* 
[1.]  The  motion  for  a  new  trial  in  this  case  ought  to  have 

been  granted,  upon  the  ground  that  the  Jury  found  contrary  to 

the  charge  of  the  Court,  which. charge,  in  our  judgment,  was  in 

accordance  with  the  law  governing  the  rights  of  the  parties— 

eojisequently  the  verdict  is  contrary  to  Jaw. 
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Gray  sued  Tyler  oft  itn  open  aocomt  for  $450  14.  On  the 
trial,  the  plaintiff  proved,  by  one  witness  (Graybill)  two  items  in 
the  account  only,  amounting  to  the  sum  of  $424  14.  The  de- 
fendant pleaded,  as  a  set-off,  an  account  against  the  plaintiff  for 
money  received  by  hira  for  freight  and  passengers  on  Monroe 
Railroad,  in  the  months  of  Noveinber  and  December,  .1845, 
$4356  79 ;  also,  $596  94  for  cash  received — making  the  total 
amount  of  the  defendant's  account,  $4953  73. 

Tyler  became  the  owner  of  the  road  in  Novanber,  and  was 
entitled  to  the  receipts  thereof  fgr  the  months  of  November  and 
December,  1845.  The  receipts  of  those  two  months  amounted, 
according  to  the  testimony  of  Graybill,  to  the  sum  of  $4356  79-, 
Whittle  turned  over  cash  to  pay  debts  which  had  been  inciured 
by  the  road  before  Tyler  became  the  owner,  $596  94 — ^thus 
making  the  total  amount  received  $4953  73.  The  disburse- 
ments n^adc  during  the  months  of  November  and  December,  in- 
cluding the  $596  94,  turned  over  by  Whittle  to  pay  debts  which 
had  been  contracted  prior  to  that  time,,  amounted  to  the  sum  of 
$4065  85.  Now,  if  we  deduct  the  total  expenses  of  the  road 
for  the  months  of  November  and  December  from  the  amount 
received  during  the  same  time,  there  will  be  found  a  balance  due 
Tyler,  the  defendant,  of  $887  88,  exclusive  of  the  plaintiff's  ac- 
count now  sued  on.  Deduct  the  plaintiff's  account  as  proved, 
there  still  remains  $463  74  due  the  defendant.  Graybill,  the 
witness,  appears  to  have  been  the  plaintiff's  cashier  to  receive 
and  disburse  the  money  made  by  the  road,  and  acted  under 
Gray's  orders.  The  money  pai^d  over  to  him  by  Whittle  was  ap- 
plied, by  Gray's'  order,  to  the  payment  of  debts  contracted  prior 
to  November  and  December,  and  that  all  sums  received  during 
these  months  were  paid  out  to  debts  legitimately  due  by  the 
said  road ;  but  it  will  be  remarked,  .that  the  plaintiff  had  no  au- 
thority to  order  the  money  of  Tyler  to  be  applied  to  any  debts 
due  by  the  road  before  he  became  the  o^Tier  of  it  in  November, 
although  the  same  might  have  been  legitimately  due  by  those  who, 
in  law,,  were  bound  for  the  payment  thereof.  The  witness  fur- 
ther states,  thai  a  part  of  the  money  was  paid  to  debts  contracted 
before  Copt,   Tyler  got  possession  of  the  road.    For  tJ\^^^  AsJaXa 
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Capt.  Tyler  was  not  liable,  and  if  the  plaintiff  ordered  kis  mo- 
ney to  be  appropriated  to  the  payment  of  such  debts,  then  he  is 
liable  to  account  to  Tyler  therefor.  Whittle  does  not  testify  that 
the  money  turned  over  by  him  was  sufficient  to  pay  all  the  debts 
due  by  the  road — that  it  was  about  enough  to  pay  all  the  debts 
he  contracted  Jbr  the  road.  Graybill  was  the  witness  for  the  plain- 
tiff, and  being  his  cashier,  it  is  a  little  remarkable  thtthe  cannot 
speak  as  definitely  in  regard  to  the  amount  of  moaey  paid  to 
debts  contracted  before  Tyler  got  possession  of  theroadj  as  he  does 
in  regard  to  the  other  items  of  disbursement. 

The  Court  charged  the  Jury,  that  the  defendant  (Tyler)  was 
not  liable  for  the  debts  contracted  for  the  use  of  the  road  prior 
to  his  getting  possession  of  it.  The  testimony  shows,  that  a 
portion  of  the  money  which  belonged  to.  the  defendant  has  been 
so  appropriated,  and  it  is  to  be  regretted  the  .witness  does  not 
state  how  much ;  but  the  inference  is  very  strong,  that  the  bal- 
ance of  the  money  received^  not  particularly  accounted  forin  the 
items  of  disbursement,  was  so  appropriated.  The  money  being 
so  appropriated  by  the  orders  of  the  plaindff,  he  is  as  liable  to 
account  for  it  as  if  it  had  actually  passed  through  his  hands. 
The  Jury  having  rejected  the  whole  of  the  defendant's  set-off, 
and  found  a  verdict  for  the  plaintiff  for  four  hundred  and  twenty- 
four  dollars  and  fourteen  cents,  their  finding  is  contrary  to  the 
charge'  of  the  Court,  and  contrary  to  law. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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No.  75. — Seaborn  J.  Thompson,  plaintiff  in  error,  vs.  The  Cen- 
tral Bank  of  Georgia,  defendant. 

[1.]  When  a  Sheriff  haa  receivcMl  money  on  n  /.  fa.  the  Statute  of  Limitn 
tions  begins  to  run  in  hU  favoF  from  the  time  it  wit»  recti  veil. 

[2.]  Exceptions  to   tlie  nufliciency  of  a  nilc  aijuiiiHt  the  Sheriff,  taken  upon 
the  trial  eij^hteeu  mouths  after  the  filing  of  the  rule,  come  too  late. 

[3.]  A  new  trial  granted  upon  the  ground  of  newly  discovered  evidence. 

Rule  against  Sheriff,  in  Troup  Superior  Court.  Tried  before 
Judge  Hn.L,  November  Term,  1850. 

An  execution  in  favor  of  the  Central  Bank  of  Georgia  against 
Benjamin  P.  Robertson,  returnable  to  October  Term  of  Troup 
Superior  Court,  1843,  was  placed  in  the  hands  of  Seaborn  J. 
Thompson,  th^  plaintiff  in  error,  then  Sheriff  of  Troup  County. 
The  money  was  raised  partly  by  levy  and  sale,  and  partly  by 
payment  by  defendant  in  the  execution,  by  tlie  5t}i  day  of  Sep- 
tember thereafter,  and  was  duly  credited  by  the  Sheriff  on  the 
execution.  At  the  May  Term  of  Troup  Superior  Court,  11849, 
a  rule  Tim  was  taken,  calling  on  the.  said  Thompson  to  show 
cause  why  he  should  not  be  required  to  pay  over  the  money  to 
plaintiff  or  his  attorney.  The  Sheriff  answered  and.  showed  for 
cause,  that  he  paid  the  money  to  plaintiff's  attorney  a  short  time 
after  it  was  raised,  and  also  answered,  that  more  than  four  years 
had  elapsed  after  the  term  of  the  Court  to  which  the  execution 
was  returnable,  and  that,  therefore,  the  remedy  of  plaintiff  ^vas 
barred  by  the  Statute  of  Limitations.  The  plaintiff  traversed 
this  answer,  and  issue  was  joined. 

The  trial  upon  this  issue  came  on  at  the  November  Term, 
1850,  of  the  Court,  when  counsel  for  the  Sheriff  moved  the 
Court  to  discharge  the  rule — 

1st  Because  it  did  not  sufficiently  set  forth  the  ^.  Ja.  on 
which  it  was  taken ;  not.  setting  fqrth  the  amount  of  the  ^,  fa, 
either  principal,  interest  or  costs;  and 

2d.  Because  the  rule  showed,  on  its  face,  that  it  was  barred 
by  the  Statute  of  Limitations. 
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The  Court  overruled  both  grounds,  and  counsel  for  the  Sheriff 
excepted. 

The  Court  charged  the  Jury,  that  the  Statute  of  Limitations 
did  not  commence  to  run  in  favor  of  the  Sheriff,  until  the  She- 
riff caused  notice  to  be  given  to  the  plaintiff  or  his  attorney,  of 
the  collection  of  the  money ;  that  such  notice  must  be  shown  by 
the  Sheriff  to  have  been  given,  and  that  the  notice  must  be  oc- 
iual^  not  constructive,  and  that  the  law  did  not  presume  the  mo- 
ney collected  at  the  term  of  the  Court  to  which  the  execution 
was  returnable.  To  which  rulings  and  charges  of  the  Court  be- 
low, counsel  for  Sheriff  excepted. 

The  Jury  returned  the  issue  against  the  Sheriff,  and  the  Sheriff 
moved  for  a  new  trial,  on  the  following  grounds : 

1st.  Because  the  Court  erred  in  refusing  to  sustain  the  motion 
to  discharge  the  rule,  on  the  ground  that  said  rule  did  not  suffi- 
ciently set  forth  the  Ji,  fa*  oh  which  it  was  taken,  after  issue 
joined. 

2d.  Because  the  Court  erred  in  refusing  to  sustain  the  de- 
murrer to  the  rule,  on  the  ground  that  it  showed,  on  its  face,  that 
the  plaintiff 's  remedy  was  barred  by  the  Statute. of  Limitations. 

3d.  Because  the  Court  erred  in  deciding  that  the  Statute  of 
Limitations  did  not  begin  to  run  in  favor  of  the  Sheriff  until 
notice  was  given  to  the  plaintiff  or  his  attorney,  that  the  money 
was  collected,  and  that  the  law  did  not  presume  notice  at  the 
term  to  which  the  execution  was  returnable. 

4th.  Because  the  Court  erred  in  charging  the  Jury,  that  such 
notice  must  be  actual,  and  that  constructive  notice  was  not  suf» 
ficient. 

5tli.  Because,  since  tlie  rendition  of  the  verdict,  the  Sheriff^ 
had  discovered  new,  important  and  material  testimony,  to  wit ; 
that  he  was  informed  by  one  Nathan  L.  Atkinson,, a  citizen  oC^ 
said  County,  that  he,  the  said  Nathan,  heard  Gen.  Hu.  A.  Har- 
alson, plaintiff's  attorney  in  the  said  fi,  fa.  say,  that  he,  the  said 
attorney,  found,  from  memoranda  in  his  possession,  that  the  de- 
fendant (Sheriff)  was  entitled  to  a  credit  of  $40,  paid  on  saii 
fi.  fa.  in  September,  1843,  &c.  which  evidence  was  not  knowm 
to  the  Sheriff  until  after  the  vetdict  was  rendered. 
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The  Court  overniled  the  motion  for  a  new  trial,  and  the  Sheriff 
excepted,  and  thus  the  case  comes  up  for  a  review. 

B.  J.  Hill,  for  plaintiff  in  error. 

W.  DouGiiERxy,  for  defendant- 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

•  [1.]  The  Sheriff  collected  the  money  in  this  case,  before  the 
return  term  of  tlie  execution,  as  appears  by  his  entries  upon  it* 
There  is  no  doubt  but  that  he  is  entitled  to  the  protection  of  the 
Statute  of  Limitations.  This  is  well  settled.  .  The  only  quies- 
tion  made  here  is,  at  what  time  does  the  Statute  commence  to 
run  in  his  favor  ?  We  are  not  called  upon  to  say  at  what  ^ime 
the  Statute  commences  to  run  in  all  cases  where  the  Sheriff  i» 
Uable  to  an  action.  Our  judgment,  now,  is  confined  to  the  case 
made  in  this  record.  This  was  a  rule  to  pay  over  money — ^it  i& 
a  proceeding  to  compel  him  to  pay  money  collected.  The  in-' 
quiry  is  the  same  that  it  would  be  if  an  action  had  been  institut-^ 
ed  for  it.  No  question  was  made  as  to  the  form  of  the  remedy* 
The  rule  is,  that  the  Statute  begins  to  run  at  the  time  when  the 
defendant  becomes  liable  to  suit.  We  have,  then,  to  determine 
at  what  time  a  Sheriff  is  liable  to  an  action  at  the  instance  of 
the  plaintiff  in  execution,  for  money  collected.  He  is  liable 
either  from  the  tirtie  when  he  collects  the  money,  or  from  and 
after  a  demand  made,  or  after  notice  on  his  part  to  the  plaihtiff^ 
that  the  money  is  in  hand.  The  presiding  Judge  ruled,  that  the 
Statute  did  not  begin  to  run  in  his  favor  until  he  had  given  no* 
tice,  actual  notice,  that  the  money  was  collected,  and  he  must 
have  so  ruled,  upon  the  ground  tliat  he  is  not  liable  to  an  action 
until  the  notice  was  given.  Our  opinion  is,  that  it  begins  to  run 
from  the  time  when  the  money  is,  in  fact,  collected,  because  at 
that  time  we  hold  him  liable  to  be  sued  for  it.  In  cases  where 
there  is  a  claim  to  the  fund,  or  any  proceeding  instituted  which 
suspends  it  in  his  hands,  the  liability  and  rights  of  the  Sheriff 
would  be  different.     In  a  question  between  the  pla\tvt\S  vci  ^iKJb-^ 
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cution  and  the  Sheriff  alone,  as  to  the  payment  over  of  money 
collected,  we  mean  to  say,  that  the  Statute  will  start  from  the 
time  when  it  is  collected.  According  to  the  exigencies  of  the 
\vrit  oi  fieri  facias^  he  is  required  to  have  the  money  in  Court  at 
the  term  next  following  the  .judgment.  Such  is.ks  mandate  to 
him.  He  is  required  to  produce  then  the  writ,  with  the  money, 
and  a  return  of  his  actings  and  doings  thereon.  If  he  doestUsi 
his  duty  is  fulfilled ;  and,  in  such  case,  if  the  money  is  paid  iviD 
Court  under  its  order,  he  would  doubtiess  be  discharged.  But 
although  he  need  not  collect  before  that  time,  yet  he  is  at  liberty 
to  proceed  at  once,  after  receipt  of  the  execution,  to  a  levy;  and 
may  receive  tlie  money  at  any  time.  Indeed,  he  defers  a  levy 
at  his  peril.  ,If,  then,  he  does  collect  the  money  before  the  re- 
turn term,  is  tliere  any  law  w^hich  relieves  him  from  the  obliga- 
tion of  paying  it  over  at  once  ?  I  know  of  none.  He  can  pay 
it  to  the  plaintiff  in  fi,  fa.  at  once,  and  Lis  receipt. will  be  a  pro- 
tection.  An  order  of  the  Court  to  pay  to  the  plaintiff,  when 
there  is  no  contest  about  the  fund,  is  not  necessary  for  las 
protection ;  and  if  he  does  pay  it,  this  is  a  part  of  his  actings 
and  doings  which  he  ought  to  return.  The  law  requires  him  to 
keep  a  docket  of  all  his  proceedings  under  each  execution,  which 
he  is  required  to  produce  at  Court,  and  which  is  intended  to  be 
a  perpetual  memorial  and  protection  to  him,  as  well  as  a  warn- 
ing and  notice  to  the  world.  This  is  as  good  a  law  as  any.  in 
the  Digest,  and  yet  it  is  pretty  much  a  dead  letter.  The  Courts 
ought  to  require  its  strict  enforcement  in  every  County  in  the 
State.  When  the  money  is  collected,  and  tlie  Sheriff  enters  the 
fact  on  the  execution,  as  he  did  in  this  case,  how  stands  the  mat- 
ter ?  Why  thus :  the  Sheriff  has  in  his  hands  so  much  money 
for  the  use  of  the  plaintiff,  and  the  entry  is  evidence  of  it.  The 
Sheriff,  because  he  is, Sheriff,  does  not  occupy  a  position  more 
favorable  than  the  position  of  any  other  person  who  has  collect- 
ed money  for  the  use  of  another.  I  know  there  are  cases  of  fac- 
tors and  others,  where  the  holder  of  money  is  not  liable  to  suit 
until  demand  made.  This  is  not  one  of  them.  The  receipt  of 
the  money  makes  the  Sheriff  the  debtor  of  the  plaintiff  in  execo* 
ttOBj  and  he  is  bound  to  pay  it  to  him  by  virtue  of  his  office  air 
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SheiifT.  It  is  part  of  the  business  of  his  office  to  collect  and  to 
pay  over  money.  When  the  money  comes  to  his  hands,  the  law 
implies  a  promise  to  pay  it  to  the  plaintiff,  and  upon  that  promise 
an  action  will  lie*  No  demand  is  necessary.  I  am  aware  that 
in  tibeae  cne%>md  in  the  analagous  case  of  attorneys,  the  an* 
thorities  as  to  demand  are  not  uniform ;  but  the  weight  of  M^ 
tbontfiS)  that  no  demand  is  necessary.  If  no  demand  is  fyltffth 
aqpj  tike  liabiUty  depends  upon  the  fact  of  receiving  the  moiJby* 
Under  tUs  view  of  it,  how  can  a  notice  to  the  plaintiff  vary  the 
matter  ?  A  notice,  actual  or  constructiye,  by  virtue  of  the  return, 
may  have  the  effect  of  showing  that  he  has  not  tised  the  Aind — 
that  he  is  actmg  in  good  faith,  and  will  strip  the  plaintiff  of  all 
shadow  of  ground  of  complaint,  if  he  lies  by  until  the  Statute 
bars  his  claim.  But  the  liability  of  the  Sheriff  does  not  depend 
upgn  notice.  It  grows*  out  of  a  promise  which  the  law  predicates 
upon  the  receipt  of  the  money.  Wherever  there  is  a  right  on 
one  side  and  a  duty  on  the  other,  founded  on  a  sufficient  consid- 
eration, the  law  implies  a  contract  between  the  parties,  and  an 
action  will  lie  for  its  enforcement.  1  B.  tf  Add.  415.  3  Ad. 
^  EUtSj  Jf.  S.  511,  526.  Dale  vs.  Birch,  3  Camp.  347.  Long- 
dille  vs.  Jones  J 1  StarkUj  845.  Brewster  vs.  VaiiNesSy  18  Johns. 
R.  133.  Dygert  vs.  Crane,  1  Wend.  534.  2  Philips^  Ev.  225. 
3  B.  tr  Aid.  696.  ChiUy  on  ConiradSj  641.  4  Wendell,  675. 
CaUr,  assignee,  tfc.  vs.  Stokes,  \  M.  tf  Selw.  600.  Stafford  vs. 
Richardson,  15  Wend.  Paley,  Agency,  71,  noteo.  JVisbetvs.  Lato^ 
son,  1  Kelly,  281.  SaUc.  9.  See  contra,  2  Baily's  S.  C.  R.  51. 
IJV;  *  JfcCbrei,  214. 

Jt  the  plaintiff  may  proceed  against  the  Sheriff  at  and  from 
the  receipt  of  the  money,  it  is  quite  reasonable  that  he  should 
be  protected  by  the  Statute.  In  no  case  is  the  bar  of  th.e  Statute 
so  little  a  hardship  as  in  this  case.  The  obligation  of  diligence 
is  as  great  upon  him  as  upon  any  other  creditor,  with  better 
means  oi  knowing  his  rights,  and  also  of  enforcing  them.  Hie 
execution  itself  and  the  entries  upon  it,  are  open  to  his  inspec- 
tion. The  law  requires  the  Sheriff  at  each  term,  to  report  to  the 
Court,  for  his  benefit,  among  other  things,  his  actings  on  the  ex- 
ecution ;  and  if  he  fiedls  to  make  return  of  what  he  has  dQii!ift^ 
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the  plaintifr  can,  by  summary  process  of  rule,  at  each  and  every 
term  of  the  Court,  require  him  to  do  so.  He  is  presumed  to  be 
always  present  in  Court,  by  his  counsel.  He  need  not,  unless 
he  wills  it,  be  ignorapt  of  the  fact  that  his  money  is  collected ; 
and  if  he  fails  to  proceed  to  collect  it  within  the  statutory  term, 
ht  is  widiout  excuse. 

'<  ^f%^  The  exception  to  the  rule,  that  it  did  not  sufficiently  set 
Ibr&i  ih!tfi.fcu  was  taken  on  the  trial  of  the  issue,  about  eighteen 
months  after  the  rule  was  filed,  and  when  tlie  parties  were  before 
the  Jury.     We  think  it  came  too  late. 

[3.]  A  new  trial  ought  to  have  been  granted  on  the  ground 
of  newly  discovered  evidence*  The  shoeing,  in  this  regard, 
was  within  the  rule.  The  evidence  was  not  cumulative  ;  for  ad- 
mitting that  there  was  evidence  as  to  a  payment,  yet  there  was 
none  about  the  payment  of  the  forty  dollar  item,  about  which  the 
witness,  Atkinson,-  heard  Gen.  Haralson  make  the  admissions. 

No  question  was  made  whether  or  not  the  Statute  of  Limita- 
tions would  run  against  the  Central  Bank. 

Let  the  judgment  be  reversed. 


No.  76. — Otis  Smith,  plaintiff  in  error,  vs.  John  C.  Simms,  ad- 
ministrator of  Thomas  C.  Brown,  defendant. 

[1.]  A  new  promise  may  be  inferred  from  the  fact  of  part  payment  of  a  note 
within  the  six  years ;  and  this  deduction  >s  not  only  in  accordance  with  the 
older  cases,  but  is  consistent,  also,  with  tlie  later  and  more  approved  decis* 
ions  under  the  Statute. 

[2.]  In  declaring  on  a  promise,  it  need  not  be  set  out  in  kax  verba;  it  will  he 
sufficient  to  state  it  according  to  its  legal  tenor  and  effect. 

[3.]  Under  our  Judiciary,  proferl  in  curianii  is  necessary  to  be  mode  by  the 
plaintiff,  of  any  note  or  other  instrument  which  is  the  foundation  of  the 
action. 

[4*2  To  make  an  indorsement  on  a  note  by  the  holder  of  a  'payment  admit' 
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sible  eTidence  to  rebat  the  presainption  of  the  Statute,  it  mast  be  thowii 
that  it  was  done  by  the  privity  of  the  promisor,  or  that  it  was  entered  when 
its  operation  would  be  against  the  interest  of  the  party  making  it. 

[5.]  Upon  .such  proof  being  giron,  it  is  good  evidence  for  the  considmtkm 
of  the  Jury.  ' 

[6.]  If,  howevii^  the  credit  is  small,  compared  with  the  amoant  of  tA  deb^ 
and  entered  just  before  the  bar  of  the  Statute  would  attach, 
en  to  have  b^n  made  at  its  date,  still  the  Jury  would  be  joitified  ii 
a|;ainst  it. 

[7.3  After  issue  has  been  joined  on  the  merits,  it  is  too  late  to  demur 
declaration,  for  want  of  profert  of  letters  of  administration. 

[8.3  Where  a  party  confesses  judgment  against  himself,  under  a  **^f1lhfcff  flf 
*   fact  as  to  what  the  pleadings  contain;  he  may,  upon  discovering  hU  aror, 
retract  the  confession,  provided  it  has  not  been  recorded. 

Assumpsit,  in  Troup  Superior  Court  Tri^d  before  Judge 
Hnx,  November  Term,  lS50. 

An  action  of  assumpsit  was  instituted  by  John  C-  Simms,  as 
administrator  of  Thomas  C.  Brown,  against  Otis  Smith,,  the 
plaintiff  in  error,  on  a  promissory  note  made  by  Smith,  and  pay- 
able to  Brown,  for  $644  72,  due  the  17th  day  tif  January,  1843. 
On  the  note  there  was  a  credit  of  $140,  entered  1st  day  of  Jan- 
uary, 1846.  The  action  was  brought  to  the  May  Term,  1860, 
of  Troup  Superior  Court,  the  ptocess  of  the  Clerk  bearing  date 

the day  of I860,     The  declaration,  after  setting  out 

the  note  in  the  usual  manner,  alleged  that,  ''  In  consideration 
thereof,  afterwards,  and  in  the  lifetime  of  the  said  Thomas  C. 
Brown,  to  wit:  on  the  first  day  of'  January,  1846,  the  defendant 
undertook  and  faithfully  promised  to  pay  the  said  Thomas  C. 

Brown,  then  in  life,  the  sum  of  money  in  said  note  specified, 

according  to  the  tenor  and  effect  thereof." 

The  defendant  pleaded  the  general  issue,  and  the  Statute  of 

limitations. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  ^^  entry  of 

credit"  on  the  back  of  the  note,  in  order  to  take  the  note  out  of 

the  Statute  of  Limitations. 

Counsel  for  defendant  objected,  on  the  grounds — 
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Ist.  Because  the  declaration  contained  no  aU^jation  or  count 
under  \rhich  the  e%  idence  was  admissible. 

2d.  Because  the  payment  was  not  proved. 

The  Court  overruled  the  first  ground,  and  defendant  excepted. 

The  plaintiff  then  proved  the  entry  on  the  back  of  the  note  to 
be  in  the  handwriting  of  Brown,  the  payee,  and  that  Brown  died 
fe'I847.  The  Court  admitted  the  credit  in  evidence,  and  coun- 
sel for  defendant  excepted. 

The  plaintiff  having  closed,  counsel  for  defendant  moved  the 
Court  for  a  non-suit,  on  the  grounds — 

1st  Because  the  new  promise  alleged  was  not  established  by- 
proof  of  part  payment. 

2d.  Because  part  payment  was  not  proved — no  pritity  of  the 
obligor  being  shown. 

3d.  Because  there  was  no  profert  of  letters  of -administration 
in  the  declaration,  and  the  plaintiff  was  not  shown  to  be  the  ad- 
ministrator of  Brown. 

The  Court  overruled  the  two  first  grounds,  and  counsel  for 
plaintiff  admitting  there  was  no  profert  of  letters  of  adrnmistra- 
tion  in  the  declaration,  th^  Court  sustained  the  third  ground ; 
whereupon  the  counsel  for  plaintiff  confessed  a  judgment  for 
costs,  reserving  the  right  of  appeal.  Afterwards,  and  on  the 
same  day  of  the  Court,  and  before  the  confession  was  recorded, 
the  counsel  for  plaintiff  informed  the  Comt  that  there  was  a  ^^  pro- 
fert" in  an  unusual  part  of  the  declaration,  and  moved  the  Court 
to  revoke  the  confession  of  judgment.  Counsel  for  defendant 
objected.  The  Court  sustained  the  motion,  and  counsel  for  de- 
fendant excepted,  and  upon  these  several  exceptions  assigned 
error. 

B.  J.  Hill,  for  plaintiff  in  error. 

Stephens,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

John  C.  Simmis,  as  administrHtor  of  Thomas  C- Brown,  de 
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ceased,  brooght  an  action  of  assumpsit  against  Otis  Smith,  upon 
the;  following  note : 

"$644  72. 

"One  day  after  date,  I  promise  to  pay  T.  C.  Brown  or  bearer, 
six  hundred  and  forty-four  72-100  dollar^,  value  received.  JaBp 
uary  17th,  1843. 

[Signed,]  '  OTIS  SftHTH.". 

On  the  back  of  the  note  was  indorsed  this  credit — 

''Received  one  hundred  and  forty  dollars.  January  lat, 
1845.'? 

The.  defendant  pleaded  rum  assumpsitj  and  actio  non  tuxreini 
mfra  iex  annos. 

On  the  trial,  the  plaintiff  tendered  in  evidence  the  original 
note,  with  &e  credit.  Defendant's  counsel  objected  to  the  read- 
ing of  the  credit—  . 

Ist  Because  it  should  have  been  declared  on  specially,  if  the 
plaintiff  relied  on  it  to  take  the  note  out  of  the  Statute,  it  being' 
barred  on  its  face. 

2d.  Because  the  credit  was  not  shown  to  have  been  indorsed 
on  the  note,  by  the  piivity  of  the  maker. 

The  Court  overruled  the  first  objection  and  sustained  the  «e* 
cond.     Was  the  Court  right  in  overruling  the  first  objection  i 

[1.]  Ever  since  the  case  .of  Wfiiicomb  vs.  Whiiingy  (2  Doug, 
Ap.  662,)  it  has  been  held,  that  an  acknowledgment  or  n^wpnv 
mise  may  be  inferred  from  the  fact  of  part  payment  of  a  contract 
within  six  years ;  and  this  deduction  is  not  only  in  accordance 
with  the  older  cases,  but  also  consistent  with  the  later  and  more 
approved  decisions  under  the  Statute.  Perky  vs.  Liitlej  3  Greenl. 
97-  Porter  vs.  HUly  4  Greenl.  41.  Bangs  vs.  HaUy  2  Pick.  374- 
Whikiey  vs.  Bigdow,  4  Pick.  1 10. 

[2.]  This  Court  has  never  ruled  that  where  the  promise  is 
made  before  the  bar  of  the  Statute  attached,  that  it  was  neces- 
saiy  to  declare  on  it,  as  the  true  course  of  action ;  but,  if  wadx 
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\ras  the  law,  we  are  inclined  to  think,  that  the  arennent  in  the 
writ,  that  the  defendant  **  In  the  lifetime  of  the  payee,  to  wit: 
on  the  first  day  of  January,  1S45,  'the  date  of  the  credit,)  un- 
dertook and  promised  to  pay  Brown,  who  was  then  in  life,  the 
sum  of  money  specified  in  the  note,  according  to  its  tenor  and 
effect,''  was  suiEcient. 

It  is  not  necessar}-  to  spread  cut  upon  the  record,  the  evidence 
upon  which  the  party  relies  for  a  recoTery ;  but  the  legal  effect 
only  of  the  contract  sued  on  need  be  stated,  and  this  is  substan- 
tially done.  I  will  not  sar  that  it  would  not  be  better,  in  aQ 
cases,  to  describe  the  payments,  as  well  as  the  original  indebt- 
edness. 

[3.]  Under  our  Judiciarj-,  profert  in  ctiriam  is  necessaiy  to  be 
made  by  the  plaintiff,  of  any  note  or  other  instrument  which  is 
the  foundation  of  the  action,  and  oyer  is  demandable,  of  right,  by 
the  defendant,  and  thus  he  can  learn  the  truth  of  the  transaction 
so  far  as  the  paper  is  concerned. 

[4.]  To  meet  the  decision  of  the  Court  withholding  the  note 
from  tlie  Jur\-,  because  the  indorsement  was  not  proven  to  have 
been  made  with  the  privity  of  the  debtor,  plaintiff  introduced 
William  Dough<^rt\',  Esq.  who  testified,  that  he  had  often  seen 
Thomas  C.  Brown,  the  plaintiff's  intestate,  write,  and  he  believ- 
ed the  entry  of  payment  on  the  back  of  the  note  to  be  in  his 
hand.  It  was  admitted  that  Brown  died  in  1847  ;  whereupon 
the  paper,  with  the  credit,  was  admitted  in  evidence  to  the  Jmy. 
To  which  defendant's  counsel  excepted. 

The  admission  of  indorsements  on  notes  and  bonds,  in  the 
handwriting  of  the  obligee  or  payee,  as  evidence  to  rebut  the 
Statute  of  Limitations,  arising  firom  lapse  of  time,  is  founded  on 
the  supposition  that  no  person  wiU  make  a  false  statement  against 
his  own  interest.  But  it  must  be  Jird  shown  that  the  statement 
u  against  his  interest^  or  else  the  foundation  of  the  rule  is  wanting. 
Without  evidence  of  its  b«ng  against  his  interest,  or,  in  other 
words,  without  evidence  that  the  indorsement  was  actuaUy  made 
before  the  Statute  of  Limitations  attached,  it  amounts  to  nothing 
more  than  a  party's  own  testimony  in  his  own  cause,  and  ihit 
without  die  solemnity  of  an  oath.    Any  one  would  be  willing  to 
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sacrifice  a  part  of  his  demand  to  save  the  balance.  Better  to 
throw^  away  a  portioh  than  lose  the  whole.  '        . 

[5.]  The  correct  rule,  therefore,  is  laid  down  by  the  Supreme 
Court  of  New  York,  in  Roseboam  vs.  BiUingt&n^  (17  Johns.  Rep. 
182,)  in  which  it  was  held,  ^at  an  indorsement  upon  a  note  or 
bond,  made  by  the  payee  or  obligee,  without  the  privity  of  the 
debtor,  cannot  be  admitted  as  evidence  of  payment  in  favor  of 
the  party  making  the  indorsement,  unless  it  appears  that  it  was 
made  at  a  time  when  its  operation  would  be  against  the  interest 
of  the  party  making  it ;  and  that  when  such  proof  is  given,  it  is 
proper  for  the  consideration  of  the  Jury. 

Here  it  is  proven  by  the  testimony  of  Mr.  Dougherty,  that  the 
credit  is  in  the  handwriting  of  Brown,  the  payee — the  sum  bears 
a  considerable  proportion  to  the  amount  of  the  debt — and  it  is 
admitted,  that  Brown  died  two  years  before  the  Statute  attached^ 
according  to  the  face  of  the  note.  It  may  be  well  said,  that 
proof  of  this  description  is  a  kind  of  moral  evidence,  in  regard 
to  which  no  reasonable  doubt  cai;i  be  entertained. 

Coffin  vs.  Buckna7nj{3  Fair/.  Me.  Rep.  471,)  was  a  case  pre- 
cisely similar  in  all  its  features  to  the  one  before  us.  It  was  an 
actioh  by  an  administrator  on  a  promissory  note,  commenced 
more  than  six  years  after  the  note  fell  due,  with  an  indorsement 
in  the  handwriting  of  the  intestate,  of  a  payment,  purporting  to 
have  been  made  more  than  two  years  before  the  Statute  of  Limi- 
tations would  attach,  and  six  months  prior  to  his  death.  It  wits 
held,  that  the  Jury  might  regard  thisindorsdlnent  as  the  evidence 
of  a  new  promise,  though  there  was  no  other  proof  other  than 
as  above,  of  the  time  when  said  indorsement  was  actually  made, 

WisUnij  C.  J-  in  delivering  the  opinion  of  the  Court  said,  "  The 
indorsement  on  the  note  in  question  was  made  by  die  plaintiff's 
testator.  Is  there  competent  proof  that  it  was  upon  a  payment 
by  the  defendant  ?  The  indorsement  must  have  been  made  be- 
fore the  six  years  had  expired.  At  the  time  of  the  indorsment, 
the- deceased  was  under  no  temptation  to  make  it  for  the  sake 
of  evidence,  as  the  Statute  would  not  have  attached  for  more 
than  two  years.  The  indorsement,  then,  was  clearly  against  his 
interest — furnishing  proof  that  he  had  received  part  of  the  conr 
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tents  of  tlie  note.  This  never  would  have  been  done,  if  the  sum 
indorsed  had  not  been  paid ;  and  it  could  have  been  paid  only 
by  the  defendant,  or  by  some  one  authorized  by  him.  These  are 
inferences  justified  by  common  experience,  and  they  are  of  a 
character  to  satisfy  the  mind." 

[6.]  1  would  merely  add  upon  this  head,  that  it  is  not  every 
indorsement  of  this  kind  that  would  constrain  a  Jury  to  return 
a  verdict  for  the  plaintiff.  If  the  credit  was  small  in  comparison 
widi  the  debt  due,  and  entered  just  before  the  bar  of  the  Statute 
would  attach,  although  proven  to  have  been  made  within  the  six 
years,  still  the  Jury  would  be  justified  in  finding  for  the  defend- 
ant. 

The  plaintiff  having  closed  his  case,  defendant's  counsel  mov- 
ed for  a  non-suit  on  all  the  grounds  hereinbefore  noticed,  and 
because  there  was  no  profert  of  letters  of  administration,  and 
plaintiff  wasnotjshown  to  be  the  legal  representative  of  Brown. 

The  Court  again  overruled  all  but  the  last  ground,  and  sustain- 
edthat;  and,  thereupon,  the  plaintiff's  counsel  confessed  judg- 
ment for  costs,  with  liber^'  of  appeal,  which  confessioa  was  al- 
lowed by  the  Court,  written  out  and  signed;  but  on  the  same 
•day,  and  before  the  confession  was  recorded,  or  the  papers  deli- 
vered to  the  Clerk,  the  plaintiff's  counsel  informed  the  Court, 
that  he  had  found  the  profeft  of  letters  in  an  unusual  part  of  the 
declaration,  and  moved  to  retract  his  confession,  made  under  a 
mistake  of  fact  by  all  parties,  which  the  Court  permitted  him  to 
do,  and  the  cause  was  submitted  to  the  Jury.  To  which  ruling 
counsel  for  the  defendant  excepted.  , 

[7.]  The  objection  for  want  of  profert  of  letters  of  adminis- 
tration, came  too  late  at  the  trial  term,  and  after  issue  had  been 
joined  six  months  previously  on  pleas  to  the  merit  of  the  actipn. 
1  Ckitty's  PL  453.  Chmnplm  vs.  TiUey  and  TUUy,  3  Da^^s  Rep. 
305.  . 

[8.]  But  be  that  as  it  may,  we  know  of  no  rule  of  law  whicb 
was  violated  by  the  permission  granted  by  the  Court  to  recall 
the  confession,  and  re-instate  the  case  on  the  trial  docket,  The 
mistake  under  which  the  confession  was  made,  having  been  ^ 
corered  before  the  papers ,  were  delivered  to  the  Cleric,  or  Ae 
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confession  recorded  on  the  minutes  (^  the  Court  If  the  ad- 
verse party  had  dismissed  his  ^tnesses,  or^fras  otherwise  sur- 
prised, he  would  have  been  allowed,  no  doubt,  a  continuance; 
but  this  he  did  not  Bak, 

Approving,  as  we  do,  the  ruling  and  decision  of  the  Judge,  for 
the  reasons  we  have  assigned,  the  judgment  below  is  affirmed. 


No,  77. — James  Cokeb,  plaiptifT  in  error,  vs,  Willum  S.  Birg£| 

defendant  in  error. 

[1.]  A  naisance  is  anything  which  worketh  hurt,  inconvenience  or  damage 
to  another ;  at  if  one  does  an  act,  in  itself  lawful,  which  being  done  in  a 
partkulmr  place,  necesBarily  tends  .to  the  damage  of  another's  property,  it 
is  annisance. 

[2.]  Where  B  was  about  to  erect  a  livery  stable,  with  a  plank  floor,  on  a 
public  street  in  a  city,  upon  his  own  land,  for  the  purpose  of  keeping 
horses  therein,  within  sixty-five  feet  of  a  public  hotel,  owned  and  kept  by 
C,  and  C  having  applied  for  an  injunction,  alleging  that  the  erection  of  the 
stable  would  cause  irreparable  iiyury  to  his  property  in  said  hotel,  and  re- 
sult in  the  loss  of  health  and  comfort  to  himself  and  fam\ly,  and  in  the 
loss  of  patronage  to  his  hotel,  in  consequence  of  the  unhealtl^  efl9uvia 
that  will  arise  from  the  stable,  the  collection  of  swarms  of  flies,  and  .the 
interminable  stamping  of  horses  therein :  Held^  that  the  erection  of  the 
stable  at  the  place  stated,  would  operate  as  a  nui»€mee  to  the  property  of 
complainant,  and  that  he  was  entitled  to  an  inj;inction  to  restrain  its 
erection. 

Application  for  an  injunction.  Made  to  Judge  Stabk,  at  Cham- 
bers, and  refused,  December  23d,  1850. 

The  bill  states  that  die  complainant  became  the  purchaser  of 
the  Griffin  Hotel,  on  Broadway,  in  the  City  of  Oriffin,  on  the 
IStfa  day  of  November,  1850;  that  the  property  i^  chiefly  valu- 
able from  tbe  &ct  of  its  being  a  hotel,  and  that  it  had  been  occu- 
pied and  kept  open  for  that  purpose  since  the  yeat  \9A&^  «tA 
yoLTx  64 
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such  was  complainant's  objeot  in  purchasing  the  property — ^the 
value  of  the  property  is  stated  to  be  $3000  a  year.  The  bill  al- 
leges that  the  defendant,  about  the  20th  November,  1850,  com- 
menced building  a  livery  stable,  with  a  plank  floor,  on  a  lot  im- 
mediately wtst,  and  adjoining  the  premises  of  the  complainant, 
which  defendant  purchased  after  the  complainant  went  into  the 
possession  of  the  hotel — ^the  said  stable  fronting  Broadway,  and 
within  about  sixty-five  feet  of  his  said  tavern — ^the  object  of  the 
defendant  being  to  keep  and  board  horses. 

The  bill  alleges,  that  if  the  defendant  be  permitted  to  complete 
the  said  building,  and  appropriate  it  to  the  purposes  designed, 
that  the  injury  to  complainant  and  his  family,  as  well  as  to  his 
property,  will  be  irreparable ;  that  it  ynUl  result  in  the  loss  of 
health  and  comfort  to  complainant's  family,  of  patronage  to  his 
hotel,  and  in  a  ruinous  depreciation  of  the  value  of  complain- 
ant's property,  in  consequence  of  the  unhealthy  ei&uvia  that 
will  arise  from  the  stable,  the  collection  of  Swarms  of  flies,  and 
the  interminable  stamping  of  h6rses  therein;  that  the  complain- 
ant requested  defendant  to  desist  from  erecting  said  stable  on 
the  said  premises,  which  he  refused  to  do. 

The  prayer  of  the  bill  is  for  an  injunction  against  the  erection 
of  the  building. 

After  argument  had,  Judge  Stark  refused  to  grant  the  injunc- 
tion, and  counsel  for  complainant  excepted. 

Alford  and  Moor,  for  plaintiff  in  error. 

McCuNE,  for  defendant. 

By  the  Court. — Warner  J.  delivering  the  opinion.  , 

This  was  an  application  to  the  Chancellor  for  an  injunction  to 
restrain  the  defendant  from  erecting  a  livery  stable,  fronting 
Broadway-street,  in  the  City  of  Griffin,  on  the  adjoining  lot  to 
the  complainant's  hotel,  and  withii^  sixty-five  feet  thereof.  The 
complainant  had  purchased  the  property  expressly  for  a  tavcni, 
for  which  purpose  it  had  been  used  since  the  year  18^»  a^d 
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was,  at  thetime  of  the  application  for  the  injunction,  in  the  use 
and  occupation  of  the  complainant  as  such;  that  the  property  is 
chiefly  valuable  from  the  fact  of  the  hotel  being  erected  on  it,  and 
being  kept  for  that  purpose ;  that  the  defendant  purchased  the  ad- 
joining lot,  on  which  he  is  about  to  erect  the  livery  stable,  after  the 
complainant  purchased  the  hotel  and  went  into  the  possession  of 
the  same — ^the  object  of  the  defendant  in  the  erection  of  said  sta- 
ble, with  a  plank  floor,  b^ing  to  keep  and  board  horses  therein. 
The  complainant  also  expressly  alleges  in  his  bill,  that  if  the  de- 
fendant be  permitted  to  complete  the  said  stable,  and  appropri- 
ate it  to  the  purpose  designed  and  intended,  that  the  injury  to 
him  and  his  family,  as  well  as  to  his  said  property,  will  be  irre- 
parable ;  that  it  will  result  in  the  loss  of  health  and  comfort  to' 
the  complainant,  and  his  family,  in  the  loss  of  patronage  to  his 
hotel,  and  in  a  ruinous  depredation  of  the  value  of  his  property, 
in  consequence  of  the  unhealthy  efiluvia  that  will  arise  from  the 
stable,  the  collection  of  swarms  of  flies,  and  the  interminable 
stamping  of  horses  therein.  According  to  this  statement  of 
facts,  (which,  for  the  purpose  of  obtaining  the  injunction,  must 
be  considered  as  true,)  is  the  complainant  entitled  to  the  relief 
which  he  seeks  by  his  bill  ?  The  object  of  the  bill  is  to  restrain 
the  defendant  from  erecting  a  nuisance  on  his  own  land.  What 
is  a  nuisance  ? 

[1.]  Blacksime  defines  a  nuisaidce  to  be  any  thing  thatwork- 
eth  hurt^  inconvenience  or  damage.  3  Bl.  Com.  215.  The  same 
author  defines  a  private  nuisdnce  to  be,  any  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments  of 
another.  lb.  Speaking  of  nuisance  to  one'§  lands,  the  learned 
commentator,  after  enumerating  several  examples,  says,  ^^  And 
by  consequence  it  follows,  that  if  one  does  any  other  act,  in  it- 
self lawful,  which  being  done  in  that  place  necessarily  tends  to 
the  damage  of  another's  property,  it  is  a  nuisance ;  for  it  is  in- 
eumbent  on  him  to  find  some  other  place  to  do  that  act,  where  it 
will  be  less  offensive.  With  respect  to  other  corporeal  heredita- 
ments, he  continues,  it  is  a  nuisance  to  corrupt  or  poison  a  water- 
course, by  erecting  a  dye-house  or  a  Uine  pit,  for  the  use  of 
trade,  in  the  upper  part  of  the  stream ;  or,  in  short,  to  do  ^w"^ 
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act  that,  in  its  consequences,  most  necessarily  tend  to  tbe  prejii- 
dice  of  one's  neighbor.  So  closely  does  the  law  of  Elngland  en- 
force that  excellent  rule  of  Gospel  morality',  of  doing  to  others 
as  we  would  they  should  do  unto  ourselves."     3  Bl.  218. 

[2.]  The  maxim  of  the  law  is,  sic  utere  tuo  id  alienum  mm  Ut- 
das.  The  legal  proposition  then  is,  that  if  one  do  an  act,  of  it- 
self lawful,  which  being  done  in  a  particular  place,  necessarily 
tends  to  the  damage  of  another's  property,  it  is  a  nuisance ;  for 
it  is  incumbent  on  him  to  find  some  other  place  to  do  that  act 
where  it  will  not  be  injurious  or  offensive.  Taking  the  allega- 
tions in  the  complainant's  bill  to  be  true,  the  erection  of  the  liveiy 
stable,  by  the  defendant,  on  the  adjoining  lot  to  his  tavern  pro- 
perty, and  within  sixty-five  feet  thereof,  fronting  one  of  the  most 
pubUc  streets  in  the  City  of  Griffin,  with  a  plank  floor  therein, 
will  result  in  a  ruinous  depreciation  of  the  value  of  his  property, 
the  loss  of  health  to  his  family,  and  in  the  16ss  of  patronage  to 
l^s  hotel,  in  consequence  of  the  unhealthy  effluvia  that  will  arise 
from  the  stable,  the  collection  of  swarms  of  flies,  and  the  inter- 
minable stamping  of  horses. 

The  erection  of  the  stable,  then,  in  the  particular  place  stated, 
will  work  hurt,  inconvenience,  prejudice  and  damage  to  the  com- 
plainant and  his  property,  and  is,  therefore,  in  the  eye  of  the 
law,  a  nuisance.  To  constitute  a  nuisance,  it  is  not  necessary 
that  the  noxious  trade  or  business  should  endanger  the  health  of 
ihe  neighborhood.  It  is  sufficient  if  it  produces  that  which  is 
offensive  to  the  senses,  and  which  renders  the  enjoyment  of  life 
and  property  uncomfortable.     Catiin  vs.  VcdenHney^  P^^j  576. 

But  the  Court  below  appears  to  have  been  of  the  opinion,  that 
all  these  anticipated  injuries  were  merely  prophetic  on  the  part 
of  the  complainant.  The  answer  isj  that  the  sworn  allegations 
in  the  bill  must  be  considered  as  a  revelation  of  facts,  so  far  as 
the  judicial  action  of  the  Court  was  concerned.  Nor  are  we  pre- 
pared to  say,  if  we  were  at  liberty  to  travel  out  of  the  record, 
that  the  injuries  which  the  complainant  expressly  alleges,  will 
necessarily  result  to  his  property,  from  the  erection  of  the  stable, 
in  the  place  stated,  are- at  all  improbable'  or  unreasonable.  If 
he  had  stood  by  and  permitted  the  defendant  to  have  erected  his 
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Stable,  be&re  making  his  application  for  relief,  he  would  most 
probably  have  been  too  late,  according  to  the  ruling  of  this  Court, 
in  the  Water  Lot  Company  vs.  Brooks  fy  Wirderj  5  Ga,  Rep,  315. 
The  allegations  in  the  bill  clearly  make  out  a  case  of  nuisance 
in  our  judgment,  and  the  next  question  to  be  considered  is, 
whether 'the  complainant  is  entitled  to  relief  in  Equity,  or  wheth- 
er he  has  an  adequate  remedy  at  Law  ?  It  is  undoubtedly  true, 
as  urged  on  the  argument,  that  it  is  not  every  case  which  will 
furnish  a  right  of  action  against  a  party  for  a  nuisance,  which 
will  audiorize  a  Court  of  Equity  to  interfere  by  injunction.  There 
must  be  such  an  injury  as,  from  its  nature,  is  not  susceptible  of 
being  adequately  compensated  by  damages  at  law,  or  such  as 
from  its  continuance  or  permanent  mischief,  must  occasion  a 
constantly  occurring  grievance,  which  cannot  be  otherwise  pre- 
vented but  by  an  injunction.  2  Story* s  Eq.  204,  §925.  Mor-^ 
ney  Generalvs.  J^lcholy  16  Ves.  341.  , 

Is  the  injury  here  complained  of  such,  as  from  its  continuance 
or  permanent  mischief,  must  occasion  a  constantly  occurring 
grievance  ?  When  the  stable  shall  be  erected,  it  will  be  perma- 
nent— ^the  nuisance  will  continue  to  exist,  not  only  from  day  to 
day,  but  from  year  to  year,  and  the  injury  resulting  from  it  will 
be  constantly  occurring.  How  shall  the  complainant  obtain  ad- 
equate damages  at  Law  ?  Shall  he  be  required  to  traverse  the 
whole  country,  to  ascertain  by  the  testimony  of  witnesses,  the 
number  of  customers  kept  away  from  his  hotel  by  the  offensive 
effluvia  arising  from  the  stable,  or  the  interminable  stamping  of 
the  horses  kept  therein,  even  if  it  were  possible  for  him  to  do 
so  ?  Customers  stop  at  his  hotel,  and  in  consequence  of  the  an- 
nojrance  caused  by  the  nuisance,  they  never  return  again,  and, 
by  their  report  of  it,  in  distant  parts  of  the  country,  others  are 
prevented  from  stopping  there,  and  his  business  is  ruined.  Will 
it  be  said  he  has  an  adequate  remedy  at  Law  to  recover  damages 
for  this  injury  ?  To  our  minds,  the  difficulties  which  he  would 
have  to  encounter  in  a  Court  of  Law,  would  be  insurmountable, 
to  say  nothing  of  the  multiplicity  of  suits  which  would  necessa- 
rily have  to  be  instituted.  The  bill  makes  just  such  a  case,  in 
our  judgment,  which,  from  the  very  nature  of  tke  \xi\wj^S&  ttf^V. 
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susceptible  of  being  adequately  compensated  by  damages  in  a 
Court  of  Law — it  is  a  permanent,  continuing  mischief,  which 
cannot  be  effectually  redressed  but  by  an  injunction.  The  in- 
jury is  material,  and  operates  daily  to  diminish  the  ralue  of  the 
complainant's  property,  and  to  diminish,  if  not  wholly  to  destroy, 
the  comibrt  of  himself  and  family.  .   . 

Let  tlie  injunction  be  granted,  and  the  judgment  of  the  Court 
below  reversed. 


No.  78. — George  ReeSe,  plaintiff  in  error,  vs.  Justice  Wyman 

and  others,  defendants  in  error. 

1 1.3  Chancery  will  exercise  the  power  of  refonniog  a  written  contract  spar- 
ingly unci  with  great  caution,  and  only  upon  the  clearest  proof  of  the  in- 
tention of  the  parties,  and  of  the  accident  or  mistake  upon  which  the  ju- 
risdiction isinvoked^ 

[3.]  Ohadicery  will  reform  a  written  contract^  upon  proof  that  the  writing 
does  not  ezliihit  the  contract  as  it  was  agreed  upon  hy  the  parties  at  the 
time,  and  that  the  pai't^  omitted  were  omitted  hy  accident,  mistake,  inad- 
vertence or  fraud. 

p.]  If  one  in  treaty  with  another  for  the  sale  of  property,  misrepresents  a 
material  fact,  suiting  it  to  he  trao,  when  at  the  timo  he  knows  it  to  be  false, 
and  the  otlier  party  trusts  to  the  statement  and  acts  upon  it,  it  is  a  positive 
fraud,  for  which  Equity  will  rescind  tlie  contract, 

[4.]  Such  a  fraud  may  be  perpetrated  by  acts  as  well  as  by  words,  and  by 
any  artifices  designed  to  mislead. 

[6.]  Whether  a  party  thus  misrepresenting  a  fact,  knows  it  to  be  false  or 
not,  is  wholly  immaterial. 

[C]  When  a  party  thus  affirming  a  fact  which  is  false,  believes  it  to  be  trae, 
it  is  not  a  fraud  in  fact,  but  a  fraud  in  Law. 

[7.]  And  if  a  party  innocently,  by  mistake,  misrepresents  a  fact  which  is  ma- 
terial, and  to  which  the  other  party  trusts,  it  is  cause  for  rescinding  the  con- 
tract, because  it  operates  as  a  surprise  upon  him. 

In  Equity,  in  Troup  Superior  Court.     Tried  before  Judge 
Hill,  November  Term,  1850. 
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This  was  a  bill  in  Equity,  filed  by  the  plaintiff  in  error  against 
the  defendants.  The  bill  alleged,  that  the  defendants,  on  the 
29th  of  December,  1837,  were  united  and  associated  as  co- 
partners, under  the  name  an^  style  of  the  "  West  Point  Compa- 
ny,'' and  as  such  were  the  owners  of  a  town,  laid  off  into  lots 
and  streets  by  them,  on  the  Chattahoochee  river,  in  the  County 
of  Troup,  known  and  called  West  Point ;  tbat  on  the  28th  of 
September,  1837,  they  advertised  said  lots  for  sale,  stating  in 
the  notice,  that  "  It  was  certain  the  Mdntgomery  &  West  Point 
Raikoad  would  be  completed  in  a  short  time."  The  bill  alleg- 
ed, that  the  defendants  were  stockholders,  and  exerted  a  con* 
troling  influence  in  the  affairs  of  said  raibroad  company,  and 
complainant  relied,  with  the  utmost  confidence,  in  the  represen- 
tations and  assertions  of  the  defendants ;  that  the  complainant^ 
knowing  that  the  value  of  the  lots  in  the  said  town,  depended 
on  the  completion  of  the  road,  declined  to  purchase  the  same, 
without  a  distinct  understanding  as  to  what  should  be  done  m 
the  event  said  road  should  not  be  completed. 

The  bill  alleged,  that  on  the  day  of  sale,  John  C.  Webb,  one 
of  the  proprietors,  and  as  the  agent  of  the  company^  in  order  to 
induce  the  purchasers  to  buy,  stated,  that  the  company  tvwldy. 
in  the  event  said  railroad  was  not  completed  to  West  PdUW^  K- 
fund  the  purchasers  of  said  lots  the  purchase  money  the j  were 
required  by  the  terms  of  sale  to  pay^  with  interest  thereon  firom 
the  time  of  payment ;  that  on  the  day  of  sale,  11th  December^ 
1837,  they  sold  a  great  many  lots,  with,  the  understanding  as 
charged.  Afterwards,  on  the  29th  day  of  December,,  1837, 
complainant  purchased  of  John.  C.  Webb,  as  the  agent  of  the 
company  for  that  purpose,  two  lots,  at  private  sale,  on  the^same 
terms  and  understanding,  as  those  published  and  made  known 
on  the  day  of  sale,  and  received  the  bond  of  said  company  for 
titles,  which  was  printed  and  prepared  the  day  before  the  day  of 
sale,  and  was  in  the  ordinary  form.  Complainant  paid  a  part  of 
the  purchase  money  for  the  said  lots. 

The  bill  charges  that  the  railroad  has  not  been  completed  to 
the  town  of  West  Point,  and  that  it  never  will  be ;  that  the 
charter  has  been  forfeited  to  the  State  by  the  terms  \h!^\^oi^  ^tv\ 
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the  road  sold  under  execution,  and  become  the  property  of  other 
stockholders,  in  consequence  of  which,  the  said  lots  had  become 
of  no  value ;  that  on  the  1st  day  of  May,  1844,  complainant 
demanded  of  the  agent  of  the  company,  the  purchase  money 
paid  by  him  for  said  lots,  and  offered.to  deliver  up  the  bond  to 
be  cancelled,  which  he  refused  to  do. 

The  bill  prays  that  the  contract  for  said  lots  may  be  rescind- 
ed, that  the  defendants  refund  the  purchase  money  paid,  with 
interest,  and  deliver  up  to  be  cancelled,  the  notes  of  complain- 
ant held  by  said  company,  and  that  they  have  their  bond  held 
by  complainant ;  also,  that  the  said  bond  may  be  reformed,  so  as 
to  contain  the  stipulations  of  the  parties  as  set  forth  in  the  bill 

The  defendants,  by  their  answer,  admit  the  sale  of  the  lots,  on 
the  following  terms :  one-fourth  of  the  purchase  money  to  be 
paid  on  ttie  1st  day  of  March,  1838,  one-fourth  1st  March, 
1839,  and  the  other  half  ^hen  the  first  steam  car  should  nm 
from  Montgomery,  in  the  State  of  Alabama,  to  West  Point 
They  deny  that  it  was  stipulated  to  be  completed  at  any  particu- 
lar time,  itnd  allege  that  the  road  is  now  in  progress  of  comple- 
tion, and  will  be  finished  to  West  Point  in  a  short  time. 

McGrehee,  one  of  the  defendants,  denies  that  the  "West  Point 
Company"  owned  a  majority  of  the  stoclc,  or  had  a  controlling 
influence  in  said  railroad  company. 

On  the  trial  of  the  cause,  it  was  proved  hy  several  witnesses, 
that  on  the  day  of  sale,  thie  representations  as  charged  in  the 
bill  were  made ;  that  it  was  publicly  proclaimed  that  the  said 
railroad  would  be  completed  in  a  short  time;  that  Webb  and 
McGehee,  two  of  the  company,  represented  that  it  would  be 
finished  by  the  year  1844,  &c.  &c. 

The  Court  charged  the  Jury,  "  That  the  contract  under  con- 
sideration was  sought  to  be  set  aside — 

"1st.  By  reformation  and  non-performance  on  the  part  of  de- 
fendants with  their  part;  and  • 

"  2d.  For  fraud  in  procuring  the  agreement  of  complainant, 
by  misrepresentation,  concealment  and  fraud,  and  the  amtnd 
thus  induced. 

"In  order  to  find  in  favor  of  complainant  on  the  first  ground, 
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the  Juxy  must  be  convinced,  beyond  a  reasonable  coniroversyy  that 
by  reason  of  said  accident,  mistake  or  inadvertence,  the  con- 
tract Was  reduced  to  writing,  in  form  and  in  substance  dijfTerent 
from  the  intention  of  the  parties,  ,as  to  /ads  or  laWy  and  that  a 
mistake  of  fact  or  legal  right,  (clearly  proven,)  might  be  cor- 
rected ;  but  on  the  second  groujid,  if  the  Jury  believed  that  plain- 
tiff was  induced  to  make  the  contract  by  false  or  fraudulent  mis- 
representations, or  concealment  of  truth,  whether  made  honestly 
or  dishonestly,  with  or  without  knowledge,  intentionally  or  irmo- 
cently,  (inasmuch  as  fraud  vitiates  alt  contracts,)  if  the  complain- 
ant was  really  imposed  upon  by  any  artifice  or  misplaced  confi- 
dence, the  contract  ought  to  be  set  aside,  and  the  parties  placed 
in  statu  quoj  or  as  they  were,  the  money  refunded,  and  notes 
given  up  according  to  complainant's  prayer;  that  the  Court 
would  leave  special  applicaiion  of  rules  to  be  made  to  the  present 
case  by  the  Jury/  Upon  these  two  po»ts  the  case  tarns,  or  one 
of  them.  If  either  found  for  complainant,  his  prayer  ought  to 
be  granted ;  otherwise,  a  finding  for  defendants  generally.  To 
reform  a  contract,  there  must  te  no  doubt  left  of  what  the  real 
contract  was,  and  then  (as  to  time,  place  and  circumstances)  it 
must  be  construed  ^d  reformed  according  to  the  intentions  of  the 
parties.  If  left  doubtful  in  terms,  the  Jury  should  not  attempt 
reformation,  but  bind  the  parties  by  the  terms  of  the  writiiig." 

The  Jury  found  for  the  defendants,  and  counsel  for  complain- 
ant excepted  to  the  charge  of  the  Court,  and  his  refusal  to 
charge. 

Ww  Dougherty,  for  plaintiff  in  error,  cited — 

Stary^s  Eq.  Jur.  §§162,  192.  1  Kelly,  25.  Simpson  vs. 
Vaughn,  2  Mc.  33.  6  Serg.  ^  R.  262.  JJumm  vs.  JFVazer,  3 
Ves.  399.  2  Kent,  486,  '87,  note.  Hunt  vs.  Rousmankry  8 
WheaL  174.  Z  Atk.  386.  11  Mees.  fy  Wds.  401.  2  Wheat. 
178,  195.    6  CSarkfy  Fin.  232,  233.     11  Jila.  Rep.  535,  1068. 

O.  A.  BtTLL,  for  defendants  in  error,  relied  on — 
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1  S^s  Eq.  §§152,  157.  lb.  1^2.  1  Bro.  O.  K  338, 
341.  1  Ves.  317.  7  lb.  217.  2  John.  Ch.  H  585.  76.  630. 
2  OancA.  442.  1  Slfor^'^  Eq.  §§200,  203.  7  JbAwj.  Ch.  Rep, 
201.     1  aVnoTw'  R.  63. 

By  the  Court. — ^Njsbet,  J.  delivering  the  opinion. 

Numerous  requests  to  charge  were  made  by  the  counsel  for 
the  plaintiff  in  error  in  this  case,  which  the  presiding  Judge  de- 
clined to  give,  and  the  charge  which  he  did  give,  and  his  various 
refusals  to  charge  as  requested,  are  excepted  to.  That  part  of 
the  charge  copied  into  the  Reporter's  brief,  contains  what  the 
Court  did  rule,  and  covers  all  the  points  really  made  in  the  case. 
If  the  Court  was  right  in  this  instruction,  he  was  right  in  not  in- 
structing as  requested.  Our  opinion  is,  that  the  law  applicable 
to  the  case,  and  growing  out  of  it,  was  correctly  given  to  the 
Jury,  and  I  do  not,  therefore,  find  it  necessary  to.foDow  the  as- 
signment in  its  numerous  specifications.  -  This  is  a  bill  to  reform 
a  contract,  and  when  so  reformed,  to  have  it  annulled,  and  the 
parties  reinstated  in  their  original  positidn^  because  of  non-per- 
formance on  the  part  of  the  defendants.  That  is  to  say,  the  bill 
charges,  that  the  contract,  reduced  to  writing,  is  not  the  con- 
tract made  between  the  parties.  It  sets  out  what  the  true  con- 
tract was,  and  claims  that,  according  to  the  true  contract,  the 
defendants  have  not  complied  with  their  stipulations,  and  the 
prayer  is,  that  it  be  cancelled,  and  the  amount  paid  under  it  by 
the  plaintiff  be  refunded  to  him.  To  understand  the  true  point 
at  issue  between  the  plaintiff  in  error  and  the  Court  below,  it 
wiU  be  necessary  to  refer  with  greater  particularity  to  the  facts. 
The  defendants  being  owners  of  the  land,  laid  out  the  town  of 
West  Point,  in  anticipation  of  die  completion  of  the  railroad 
from  Montgomery,  Alabama,  to  that  place,  and  advertised  the 
lots  for  sale.  The  bill  charges,  that  it  was  stated  in  the  adver- 
tisement, that  "It  was  certain  that  the  Montgomery  &  West 
Point  Railroad  would  be  completed  in  a  short  time ;"  and  that 
the  defendants  were  stockholders  in  the  railroad  company,  and 
exerted  a  controlling  influence  in  the  affitirs  of  that  company ; 
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that  on  the  day  of  sale,  John  C.  Webb,  one  of  the  proprietors  of 
the  West  Point  lots,  and  acting  as  agent  for  the  others,  stated, 
that  in  the  «vent  that  the  railit)ad  was  not  completed  to  West 
Point,  they  would  refund  to  the  purchasers  the  amount  of  the 
purchase  money,  which  by  the  terms  of  the  sale  they  were  re- 
quired to  pay,  with  ipterest  from  the  time  of  payment.     The 
terms  of  sale  were,  one-fourth'  of  the  purchase  money  to  be 
paid  on  the  1st  of  March,  1838,  one-fourth  on  the  1st  of  March, 
1839^  and  the  other  half  when  the  first  steam  car  should  nm 
through  from  Montgomery  to  West  Point — notes  for  the  pur- 
chase money,  and  a  bond  for  titles  when  the  whole  was  paid. 
The  bill  also  charges,  that  the  railroad  has  not  been  completed 
to  West  Point,  and  never  will  be,  for  that  the  charter  has  been 
forfeited  to  the  State,  and  the  road  sold  under  execution,  and 
has  become  the  property  of  other  fitockholders ;  that  the  com- 
plainakit  has  paid  a  part  of  the  purchase  money,  &c.  &c.    It 
avers  farther,  that  the  complainant  did  not  buy  at  the  public 
sak,  but  bought  two  of  the  lots  at  private  sale^  eighteen  or  twenty 
days  thereafter,  upon  the  terms  of  the  public  sale.    It  charges  that 
it  was  agreed  and  understood,  that  he  was  to  take  die  lots  upon 
the  same  terms  and  conditions  with  those  who  bought  at  public 
sale.     He  executed  his  notes  for  the  purchase  money,  and  took 
the  defendants'  bond  for  titles,  conditioned  for  titles  to  be  loaik 
when  the  whole  of  the  purchase  money  was  paid.     Now,  the 
complainant  comes  into  Equity  and  asserts  that  the  contract  was, 
in  addition  to  what  appears  in  writing,  that  if  the  railroad  should 
not  be  built  to  West  PoirUj  they,  the  defendants,  would  refund 
the  purchase  money,  with  interest,  and  asks  that  it  may  be  re- 
formed in  that  particular.     The  defendants  plant  themselves  upon 
the  contract  as  it  appears  in  writing,  and  deny  that  it  is  a  case 
where  Equity  will  interfere.     It  is  thus  manifest  how  the  ques- 
tion is  made.     The  position  of  the  complainant  is,  that  he  hav- 
ing purchased  upon  the  terms  and  conditions  of  the  public  sale, 
and  having  proven  that  those  terms  and  conditions  were  different 
in  the  material  particular  stated,  from  the  contracts  as  reduced 
to  wntmg,  he  is  entitled  to  have  his  rights  adjudicated  according 
to  the  terms  and  conditions  as  proven.    The  reply  of  the  defend- 
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ants  is,  the  writing  is  the  highest  and  best,  and,  in  fact,  the  con- 
trolling evidence  of  what  was  the  contract  at  the  time  it  was 
made,  and  canuot  be  varied,  unless  it  appears  that,  by  mistake 
or  fraud,  something  was  omitted  in  the  writing  which  it.  was,  ai 
thai  time,  agreed  to  be  inserted  in  it. 

[1.]  The  Court,  throughout  all  the  various  instructions  which 
he  was  called  upon  to  give,  consistently  held  to  this  position  of 
the  defendants,  and  w£  milst  say,  so  held  in  accordance  with 
the  law  of  the  case.  '  The  Court  states  the  general  proposition  to 
the  Jury  thus — "  In  order  to  find  for  the.  plaintiff  on  the  first 
ground,  the  Jury  must  be  convinced  beyond  a  reasonable  contro- 
versy that,  by  reason  of  accident,  mistake  or  inadvertence,  the 
contract  was  reduced  to  writing,  in  form  and  in  substance  dif- 
ferent from  the  intention  of  the  parties  as  to  facts  or  law^  and 
that  a  mistake  of  fact  or  legal  right  (clearly  proven)  might  be 
corrected."  The  distinction  insisted  upon,  all  through  the  case, 
by  the  presiding  Judge  is  this,  that  the  fact  that  at  the  sale,  the 
terms  were  such  as  are  claimed  by  the  complainant,  although  he 
claims  in  his  bill  to  have  purchased  upon  those  terms,  will  not, 
of  itself,  authorize  the  written  contract,  executed  some  eighteen 
or  twenty  days  thereafter,  to  be  reformed ;  but  to  justify  the  re- 
form, it  must  be  proven  that  thfe  term  or  condition  claimed  to  be 
omitted,  was  a  part  of  the  agreement  made  between  the  parties 
at  the  time  the  contract  was  reduced  to  writing,  and  was  omitted 
in  the  writing,  at  the  time  of  its  dcde,  by  accident,  mistake  or  in- 
advertence. This  distinction  is  embraced,  it  is  true^  in  that  por- 
tion of  the  instruction  copied  in  the  Reporter's  brief,  and  which 
I  have  copied  above,  but  is  elsewhere  expressly  made  by  the 
presiding  Judge.  It  is  the  distinction  which  controls  the  ques- 
tion. Here  is  a  contract,  evidenced  in  writing,  bearing  date  on 
the  29th  day  of  December,  1837.  The  written  evidence  is  the 
notes  of  the  complainant  for  the  purchase  money---one-fouidi 
payable  on  the  1st  March,  1838,  one-fourth  on  the  1st  March, 
1839,  and  the  other  half  when  the  first  steam  car  should  run 
through  from  Montgomery  to  West  Point — and  the  bond  of  the 
defendants  to  make  titles  to  the  complainant  when  the  last  pay* 
ment  of  the  purchase  money  is  made.    This  is  what  is  exhibited 
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as  the  contract  between  these  parties,  reduced  to  writinpj  on  the 
29th  December,  1837.  It  is  chained  in  the  bill,  that  in  addi- 
tion to  what  these  writings  exhibit,  it  was  then  and  th^re  agreed, 
that  if  the  Mpntgomeiy  Road  was  not  completed  to  West  Point 
by  a  stipulated  time,  the  defendants  woukl  refund  to  the  com- 
plainant tile  purchase  money  which  he  might  at  that  time  have 
paid ;  that  is,  that  it  was  then  and  there  agreed,  that  the  plaintiff 
should  have  his  lots  upon  the  terms  of  the  sale  at  auction  on  the 
11th  day  of  December,  preceding;  one  of  which  terms  was, 
that  the  purchase  money  should  be  so  refunded.  The  complain- 
ant did  prove  that  such  was  one  of  the  terms  of  the  public  sale, 
bul  he  did  not  prove  the  vital  Jact,  that  he  botigid  on  the  28th  De- 
cember y  {as  he  states  in  his  billy)  upon  t/ie  terms  of  the  public  sale,  on 
the  11th  of  December,  •  It  was  argued  that  this  was  proven  infer- 
entially,  by  proof  that  this  was  a  condition  of  the  sale  in  public, 
so  announced  by  the  defendants  ;  that  others  bought  in  private 
upon  such  terms  and  some  other  like  circumstances.  But  all 
that  will  not  do.  The  defendants  might  have  sold  to  others 
upon  this  condition  at  the  public  sale,  or  in  private,  but  here  is 
the  complainant's  contract,  in  writing,  which  contains  no  such 
condition.  The  writing  is  his  contract — ^by  tb^t  he  is  estopped — 
he  has  submitted  himself  to  be  bound  by  it ;  and  the  Court  is 
legally  bound  to  hold  it  as  really  and  truthfully  his  contract,  un- 
less he  does  show,  by  proof,  that  it  was  really  and  truthfully  dif- 
ferent in  this ;  that  it  was  agreed  that  if  the  road  was  not  cdm- 
pleted  to  West  Point  by  a  time  certain,  the  purchase  money 
should  be  refunded,  and  that  that  condition  was  omitted  to  be  in- 
serted in  the  writings,  by  accident,  fnuid?  inadvertence  or  mis- 
take. Clearly  the  contract  in  writing  is  one  contract,  and  the 
contract  at  the  public  sale  is  another  contract. 

[2.]  jEkjuity  will  enforce  a  contract  as  the  parties  made  it,  al- 
though it  be  reduced  to  writing,  if,  by  reason  of  accident,  fraud, 
mistake,  or  even  inadvertence,  the  writing  does  not  exhibit  it  re- 
ally and  truly  as  the  parties  made  it.  But  Equity  will  not  make 
a  contract  for  the  parties,  or  allow  them  to  set  up  a  contract  in 
anywise  different  from  that  which  they  have  made.  And  it  is  a 
clear  rule  of  evidence,  that  when  a  contract  is  reduced  to  '^irnl- 
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ing,  the  writing  is  the  highest  evidence  of  it,  and  is,  in  gene- 
ral, absolutely  controlling,  yet  not  universally ;  for  Equity  holds 
control  over  the  writing,  so  as  to  relieve  against  accident,  fraud 
or  mistake.  The  conditions  precedent  to  Equity's  interfering 
w^itii  a  written  contract  are,  that  it  be  made  to  appear  that  the 
contract  was  different  from  what  the  writing  exhibits  it;  and  that 
it  does  not  truthfully  appear  by  reason  of  accident,  fraud  or  mis- 
take. If  such  guards  were  not  thrown  around  the  power  of 
Chancery  to  interfere  with  written  contracts,  the  whole  benefits 
of  the  Statute  of  Frauds,  requiring  contracts  for  the  sale  of  lands 
to  be  in  writing,  and  of  the  rule,  generally,  that  the  writing  in- 
dicates the  mind  and  intent  of  the  parties,  and  is  the  best  evi- 
dence, w^ouM  be  lost.  The  case,  then,  which  this  record  pre- 
sents, is  an  attempt,  not  to  reform  a  contract,  but  to  set  up  a  dif- 
ferent contract.  The  ruling  of  the  Court  is  in  accordance  with 
these  views,  and  according  to  authority.  This  doctrine  as  to 
the  power  of  a  Court  of  Chancery  to  reform  contracts,  having 
been  several  times  before  this  Court,  and  maturely  considered^  it 
would  be  perfectly  useless  labor  to  review  the  authorities  in  re- 
lation to  it.  Among  other  things  we  have  held,  that  this  juris- 
diction will  be  exercised  very  sparingly,  and  with  great  caution, 
and  only  upon  the  clearest  proof  of  the  intention  of  the  parties, 
and  of  the  mistake  or  accident  upon  which  it  is  invoked.  JRo- 
gers  vs,  ^ikimony  1  Kelly,  12.  Trout  vs.  Goodmany  7  Go.  Rep. 
383. 

[3.]  Independent  of  this  ground,  it  is  asked  in  the  complain- 
ant's bill,  that  the  contract  be  rescinded,  on  the  ground  of  frau- 
dulent representations  made  by  the  defendants  at  the  sale,  and 
the  Court  below  and  the  counsel  for  the  plaintiff  in  error,  are  at 
issue  as  to  the  law  which  governs  that  matter.  The  Court  in- 
structed the  Jury,  that  "  If  they  believed  that  the  plaintiff  was 
induced  to  make  the  contract  by  false  or  fraudulent  misrepresen- 
tations, or  concealment  of  truth,  whether  made  honestly  or  dis- 
honestly, with  or  without  knowledge,  intentionally  or  innocently, 
(inasmuch  as  fraud  vitiates  all  contracts,)  if  the  complainant  was 
really  imposed  upon  by  artifice  or  misplaced  confidence,  the  con- 
tract ought  to  be  set  aside."    The  position  o(  the  plaintiff  in 
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eiTor  is,  that  if  false  representations  were  made,  the  contract 
wiU  be  set  aside,  whether  he  relied  upon  them  or  not,^  and  even 
when  the  parties  met  to  treat  about  the  purchase,  upon  equal 
terms.  To  set  aside  a  contract  on  this  ground,  the  buyer  must 
be  misled  or  deceived  by  the  false  represenfati^^ns  of  the  seller, 
in  fact,  acting  upon  them ;  and  if  the  parties  come  together  to 
contract  under  unequal  terms — under  circumstances  which  show 
that  the  buyer  reposes  confidence  in  the  seller,  and  there  is  fraud- 
ulent representation  or  concealment,  the  inequality  in  the  posi- 
tion of  the  parties  will  be  sufficient  proof  that  the  confidence  is 
reposed.  If  the  representations  are  false,  and  the  party  making 
them  knows  them  to  be  so,  and  the  other  party  trusts  to  the  state- 
ments, and  acts  upon  them,  it  is  a  positive  fraud. 

[4.]  This  fraud  may  be  perpetrated  by  acts  and  artifices  de- 
signed to  mislead,  as  well  as  by  words. 

[5.]  And  it  is,  farther,  immaterial  that  the  party  making  the 
representations  is  ignorant  whether  they  be  true  or  false ;  for  the 
affirmation  of  what  one  does  not  know  to  be  true,  or  believe  to 
be  true,  is  equally,  in  morals  and  in  law,  as  unjustifiable  as  the 
affirmation  of  what  is  known  to  be  positively  false, 

[6.]  In  case,  however,  the  representations  are  believed  to  be 
true  by  him  who  makes  them,  it  is  not,  then,  a  fraud  in  fact,  but 
is,  nevertheless,  a  fraud  in  law. 

[7.]  So,  if  a  party  innocently  or  by  mistake  misrepresent  a 
fact  which  is  material,  and  to  which  the  other  party  trusts,  it  is 
good  cause  to  rescind  the  contract,  because  it  operates  as  a  sur- 
pme.  In  all  these  cases,  the  party  seeking  to  set  aside  the  con- 
tiact,  must  trust  to  the  representations,  and  act  upon  them ;  and 
if  the  parties  come  together  to  treat  upon  imequal  terms,  it  will 
be  presumed  that  the  person  injured  trusted  to  and  acted  upon 
the  representations.  There  are  cases,  however,  where  false  re- 
presentations will  not  rescind  the  contract  They  are  cases 
where  the  parties  are  upon  equal  terms,  and  where  it  is  manifest^ 
from  all  the  circumstances,  that  the  buyer  does  not  act  upon  the 
opinions  or  representations  of  the  seller,  but  upon  his  ovm  judg- 
ment. These  positions  are  very  important,  and  would  require 
at  my  haiids,  in  this  case,  careful  and  extended  discussion,  but 
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for  the  fact  that  they  have  received  the  best  consideration  of  this 
Court  in  the  case  of  SrmtA  fy  Shorter  vs.  Mitchell^  6   Go.  jRcp. 
458.     According  to  the  principles  stated,  the  Court  was  right, 
and  these  are  all  the  points  relied  upon. 
Let  the  judgment  be  affirmed. 


No.  79. — Joseph  C.  Beverly  and  Wm.  McBride,  plaintiffs  in 
error,  vs.  John  Burke,  defendant   in   error. 

[1]  The  rcgifltratiou  of  a  bond  for  title  to  land  not  being  antborized  by 
law,  does  not  entitle  it  to  be  read  in  evidence,  without  proof  of  its  ei;eoii> 
lion.  AUtcr — if  thirty  years  old,  accompanied  with  proof  of  possession 
under  It,  or  if  produced  pursuant  to  notice  from  the  opposite  party,  ho 
claiming  also  au  interest  under  it. 

[2.]   Co/or  of  title  defined. 

[8.]  Though  the  title  of  an  adverse  possession  be  ever  so  defectire,  yet 
the  true  owner  must  sue  within  seven  years,  or  he  is  barred  by  his  entry. 

[4.]  Against  a  claim  for  metne  profits  in  the  nature  of  damages,  the  valae 
of  the  improvements  mode  by  the  defendant  is  a  fair  set-off,  prorided  he 
took  possession  of  the  premises  bona^fide.  Trespatgcrt  are  not  entitled  to  the 
benefit  of  this  principle,  except  where  the  profits  of  the  premises  have  been 
increased,  by  the  repairs  or  improvements  which  have  been  made.  In 
that  case,  it  is  proper  for  the  Jury  to  take  into  consideration,  the  improve' 
ments  or  repairs,  and  diminish  the  profits  by  that  amount ;  bat  not  below 
the  sum  which  the  premises  would  have  been  worth  withoat  such  im- 
provements or  repairs. 

[5.1  Whether  the  defendants  are  trespassers,  is  a  question  of  fact  to  be 
submitted  to  the  Jury. 

[6.]  A  copy  deed  established  according  to  law,  is  to  be  taken  in  lieu  of 
the  original,  for  all  purposes  whatsoever. 

£7.]  If  the  original  deed  was  never  recorded  in  the  County  where  the  land 

liet,  the  copy ,  unless  registered,  cannot  be  read  in  evidence  wi^ont  proof 

of  its  execution. 
£8.]  The  fact  that  it  was  recorded  on  the  mtau^sof^he  Superior  Conit  in 

the  course  of  the  proceeding  instituted  for  its  establishment,  doea  not  dit* 

pense  with  the  statuary  requirement  of  registration. 
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[9.]  A  judgment  which  is  void  for  want  of  jurisdiction  in  the  Court  render- 
ing it,  cannot  of  itself  be  noticed  for  any  purpose. 

£10.]  The  47th  Common  Law,  Rule  of  Practice,  requiring  testimony  taken 
by  commission  to  be  communicated  to  the  adverse  party  before  the  causo 
is  called  for  trial,  is  <fi/v?c/or^  merely. 

[11.]  The  question  o(  adverse  possession,  is  not  for  the  Court  to  decide,  but  ex- 
clusively for  the  Jury. 

[12.]  For  the  presiding  Judge  to  charge  the  Jury  that  the  plaintifTs  posses- 
sion is'' un»A/crru/7/£<2,.c&n/intM7u«,  notorious,  tuffideni  and  adverse  "  is  error, 
and  in  which,  under  the  Act  of  the  Legislature  of  1 849-1850,  a  new  trial  must 
be  granted. 

[13.]  How  far  and  to  what  extent  the  occupant  will  be  protected  in  his  pos- 
sessory title. 

Ejectment  in  Fayette  Superior  Court.  Tried  before  Judge 
Hux,  September  Term,  1850. 

This  was  an  action  of  ejectment,  brought  by  the  defendant  in 
error,  for  the  recovery  of  lot  of  land,  No.  67,  in  the  ninth  district 
of  Fayette  County  ;  the  said  lot  being  divided  by  the  County 
line  of  Campbell  and  Fayette  Counties.  The  plaintiff  relied  up- 
on a  statutory  title.  The  defendants  pleaded  the  general  issue. 
Statute  of  Limitations,  and  want  of  title  in  the  defendant  in  exe- 
cution under  which  the  land  was  sold  at  the  time  of  sale — ^the 
plaintiff  claiming  title  under  the  Sheriff's  deed. 

On  the  trial  the  plaintiff  offered  in  evidence  a  bond  for  titles, 
from  Henry  Reeves  to  Thomas  Steel,  which  had  been  admitted 
to  record — to  which  plaintiff  objected,  pn  the  ground  that  the 
bond  was  not  admissible  without  proof  of  its  execution.  The 
Court  overruled  the  objection  and  permitted  the  bond  to  go  to  the 
Jury  as  color  of  title.  The  plaintiff  also  offered  in  evidence  a 
deed  from  the  Sheriff  of  Campbell  County,  for  the  land  in  dispute, 
to  which  the  defendants  objected. — 1st,  Because  the  fi.  fas.  un- 
der which  the  land  was  sold,  were  not  produced;  2d.  Because 
the  deed  being  for  the  whole  lot,  a  part  of  which  was  in  Fay- 
ette and  a  part  in  Campbell  Counties,  was  void  as  to  that  part  * 
lying  in  Fayette  County.  The  Court  admitted  the  deed  to  be 
Toid  BB  to  that  part  of  the  land  in  Fayette  County,  but  admitted 
it  in  evidencei  a8  color  of  title. 
T0Lflr  38 
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Defendants  sought  to  prove  by  a  witness  of  plaintiff,  that  the 
improvements  made  on  the  land  were  worth  as  much  or  more 
than  the  value  of  tlie  rent.  Plaintiff  objected,  on  the  ground  that 
the  defendants  were  trespassers. 

The  Court  sustained  the  objection  and  would  not  permit  the 
witness  to  answer. 

The  defendants  offered  in  evidence  a  copy  of  a  deed  from 
Henry  Reeves  to  Edmund  Baughan,  for  the  land,  which  copy 
deed  had  been  duly  established  and  recorded  in  Fayette  Superior 
Court,  The  plaintiff  objected  to  its  admissibility,  on  the  ground 
that  it  was  necessary  to  prove  the  execution  of  the  original 
deed — the  same  not  having  been  recorded  in  Fayette  County. 
The  Court  sustained  the  objection  and  excluded  the  evidence. 

The  defendants  offered  in  evidence  an  exemplification  of  an 
action  of  ejectment,  tried  in  Campbell  Superior  Court,  in  which 
Edmund  Baughan  was  plaintiff,  and  John  S.  Heard  tenant  in  pos- 
session, and  John  Burke  was  a  co-defendant,  and  in  which 
there  was  a  judgment  of  recovery  for  the  whole  lot,  both  that 
part  lying  in  the  County  of  Campbell  and  that  in  the  County  of 
Fayette. 

The  plainjtiff  objected  to  the  admissibility  of  the  evidence, 
and  the  Court  sustained  the  objection  and  excluded  it 

The  defendants  offered  in  evidence  the  answers  of  Ifilliaid 
Baughan  to  interrogatories  which  were  received  in  Court  from 
the  defendant,  in  the  usual  way,  after  the  case  was  submitted  to 
the  Jury. 
4,  Plaintiff  objected  to  the  answer  being  read,  on  the  ground 
that  the  interrogatories  had  not  been  tendered  to  the  plaintiff  be- 
fore the  cause  was  submitted  to  the  Jury.  The  objection  was 
sustained  by  the  Court. 

In  his  charge  to  the  Jury,  Judge  HiU  ^^  expressed  his  opmion 
to  the  Jury,  that  the  evidence  of  plaintiff  made  out  a  case  of 
uninterrupted,  continuous,  notorious,  sufficient  and  adverse  pos- 
session of  seven  years." 

To  which  several  rulings  and  decisions  of  the  Court,  oounsel 
for  defendants  ekceoted. 
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Moore,  Latham  &  Stell,  for  plaintiffs  in  error. 

< 
Conner  &  Stone,  Doyal  &  N6lan,  for  defendant 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  ejectment,  brought  by  John  Burke 
igainst  Joseph  C.  Beverly  and  William  McBride,  to  recover  a 
yait  of  lot  of  land  No.  67,  in  what  was  originally  the  9th  dis- 
rict  of  Fayette  County.  The  plaintiff  relied  upon  a  statutory 
itle. 

[1.]  He  tendered  in  evidence,  a  bond  for  titles  froin  Henry 
leeves  to  Thomas  Steel,  under  which  he  claimed.  Counsel  for 
he  defendant  objected  to  the  introduction  of  this  paper  without 
)roof  of  its  execution.  The  plaintiff  relied  on  its  registration, 
ind  the  Court  admitted  it  to  be  read,  as  color  of  title. 

There  is  no  law  authorizing  this  private  writing  to  be  record- 
ed. The  fact  of  registration  does  not  entitle  it,  therefore,  to  be 
•eceived  in  evidence  for  any  purpose,  without  proof  of  its  exe- 
cution. Had  this  instrument  been  thirty  years  old,  and  testimo- 
ly  adduced  that  it  had  been  acted  upon,  or  jthat  Ijh^bligee  took 
)08se8sion  of  the  premises  in  dispute  under  it;  qpiiad  it  been 
iroducedby  the  adverse  party,  pursuant  to  notice,  the  defend- 
mtalso  claiming  an  interest  imder  it,  no  proof  of  its  execution 
vould  have  been  required. 

The  plaintiff  next  offered  in  evidence  a  Sheriff's  deed  to  t)ie 
and,  to  which  defendant's  counsel  objected,  on  two  groundah^  ^ 

1st  Because  the  executions  under  which  the  property  was 
old,  were  not  produced. 

2d.  Because  the  deed  conveyed  the  entire  tracts  part  of  which 
ras  situated  in  Campbell  County,  and  a  part  in  JE^ayette ;  and 
t  was  insisted,  that  Uie  Sheriff  of  Campbell  had  no  authority  to 
ell  land  in  Fayette.  «  « 

The  Circuit  Judge  admitted  that  the  deed  conveyed  no  tille  to 
lie  land  in  Fayette,  but  held,  that  it  was  good  to  show  color  of 
itle  to  the  whole. 

[2.]  What  is  meant  by  colar  of  title  9    h  may  bedefiivt^V^    * 
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be  a  vmiingy  upon  its  face  professing  to  pass  title,  but  which  does 
not  do  it,  either  from  a  want  of  title  in  the  person  making  it,  or 
from  the  defective  conveyance  that  is  used — a  title  that  is  im- 
perfect,  but  not  so  obviously  so  that  it  would  be  apparent  to  one 
not  skilled  in  the  law. 

The  very  fact  of  setting  up  a  statutory'  title,  excludes  the  idea 
of  a  rightful  or  legal  title.  The  length  of  the  possession,  and 
its  nature  and  character,  are  the  only  tests. 

[3.]  In  Jackson  vs,  ElliSy  (13  Johns.  Rep,  120,)  the  Court  said, 
"  That  it  had  been  repeatedly  ruled,  that  an  entry  under  color  of 
title  is  sufficient  to  constitute  an  adverse  holding.  It  is  not  ne- 
cessary for  this  purpose,  that  the  title  under  which  such  entry  is 
made,  should  be  a  good  and  valid  title."  In  Qapp  vs,  Boma- 
gliann,  (9  Coweny  530,)  Ch.  Jones  saj's,  "  Though  the  title  of  an 
adverse  possession  be  clearly  defective,  yet  the  true  owner  must 
enter  within  twenty  years,  (in  Georgia  within  seven^)  or  he  is 
barred  his  entry."  And  in  Jackson  vs.  Woodruffs  (1  Qnoeny  276,) 
Woodworthy  Justice,  says,  "  If  the  title  is  bad,  it  is  of  no  mo- 
ment." It  is  needless,  I  presume,  to  multiply  authorities  to  this 
point.  Thej  $11  speak  the  same  language,  and  fully  sustain  the 
decision  of  ^  Circoil  Court. 

[4.]  GgMu^  for  the  defendant  interrogated  a  witness,  (Hol- 
comb,)  as  to  whether  the  buildings  erected  upon  the  land  by 
the  defendant,  were  not  worth  as  much  or  more  than  the  rent? 
PlaintiiT's  coun*jel  objected  to  the  question,  upon  the  ground 
^,  4ttt  Ihe  defendants  were  trespassers^  and  as  such,  were  not  al- 
j^  •  fffPfd  to  set  up  the  value  of  their  improvements  against  the 
flMnif  profits.  The  Court  sustained  the  objection,  and  refused 
to  peimit  the  witness  to  testify. 

Under  certain  circumstances  it  might  be  proper  to  allow  proof 
%  as  to  impTOVements,  even  when  made  by  acknowledged  trespass- 
tts.  Ify  for  instance,  the  profits  of  the  premises  have  been  in- 
creased by  fiq^airs,  it  is  proper  for  the  Jury  to  take  into  conside- 
Atioli  these  repairs,  and  to  diminish  the  profits  by  them,  but  not 
below  the  amount  which  the  premises  would  have  been  worth 
^>4i^»,'^out  such  repairs.  Beyond  this,  perhaps,  it  would  not  be 
JVqper  to  JBO  ill  faTor  of  trespassers ;  for  it  would  be  against  til 
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principle  to  allow  a  trespasser  to  make  the  person  trespassed 
against  his  debtor,  for  improvements  made  without  his  consent 
and  against  his  will,  or  to  suffer  him  to  set  them  off"  against 
damages  to  which  he  has  justly  subjected  himself  by  reason  of 
his  trespass.  This  would  be  worse  than  permitting  him  to  set- 
off one  trespass  against  another.  It  w^ould  be  suffering  him  to 
justify  or  excuse  one  trespass^  by  proving  that  he  had  committed 
another — ^for  the  act  of  improving  is  itself  a  trespass. 

[5.]  But  the  complaint  in  this  exception  is,  that  the  Court,  for 
the  purpose  of  exclucling  Holcomb's  testimony,  assumed  that  the 
defendants  were  trespassers,  a  denial  of  w^hich  constituted  the 
gist  of  their  defence,  and  was  certainly  a  question  of  fact  to  be 
submitted  to  the  Juiy,  under  tlie  direction  and  opinion  of  the 
Court,  as  to  the  law  which  the  evidence  before  them  might  in- 
volve.   2  Wash.  C.  C.  Rep.  165.     8  Danaj  65,  66. 

[6.]  The  defendant's  counsel  offered  in  evidence,  the  copy  of 
a  deed  from  Henry  Reeves  to  Edmund  Baughan,  to  the  lot  of 
land  in  controversy,  which  had  been  duly  established  in  Fay- 
ette Superior  Court,  in  lieu  of  the  lost  original,  and  recorded  in 
Fayette  Superior  Court.  This  copy  deed  was  |ie|ected  on  the 
ground,  that  the  original  deed  not  haviii|||bfJiM|||^  in  Fay-  ^ 
ette,  it  was  necessary  that  the  exectdiht  i|||jMp>e  proven  by 
the  subscribing  witnesses.  There  can  be  nd  Jwftt  that  when 
a  copy  deed  is  established,  that  it  is  to  be  treated  as  the  original, 
for  all  purposes  whatsoever. 

[7.]  But  here  the  original  deed  was  never  recorded  ia  Fay-^ 
ette  County.     If  produced,  it  could  not  be  read  in 
without  proof  of  its  execution.     The  copy,  therefore^ "4 
entitled  to  no  greater  privilege.  ^'■^'^■^' 

[8.]  The  fact  that  it  was  recorded  in  the  minutes  of  Fayette 
Superior  Court,  in  the  course  of  the  proceedillg  which  vtl|  in* 
stituted  for  its  establishment,  did  not  dispense  iiridi  tbe  statntort^. 
requirement  of  being  registered  -  by  the  dme"  jF  the  Sll^enor  ' 
Court  of  Fayette  County,  in  the  book  kept  bjffilibriltfricfblf 
tration  of  deeds.  "  ^ 

[9.]  The  defendant's  counsel  offered  in  evidence,  Ibt  inah 
plification  of  a  suit  in  Campbell  County,  and  <if  V  jndgBMMtfl^'H, 
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covered  thereon,  for  lot  No.  67,  in  which  John  Burke,  the  plain- 
tiff in  the  present  action,  was  a  co-defendant.  The  defendant 
did  not  claim  that  Burke  could  be  estopped  by  this  judgment  of 
former  recovery,  as  to  so  much  of  the  land  as  was  situated  in 
Fayette  County.  He  contended,  however,  that  inasmuch  as  the 
title  under  which  the  recovery  was  had  in  Campbell  County,  co- 
vered the  entire  lot,  that  it  was  notice  to  Burke  of  an  adverse 
claim  to  the  part  in  Fayette  ;  but  the  Court  ruled  out  the  testi- 
mony, and  w^e  think  rightly. 

By  the  Constitution  of  this  State,  tides  to  land  must  be  tried 
where  the  land  lies.  The  Court  in  Campbell,  then,  had  no  ju- 
risdiction over  so  much  of  lot  No.  67,  as  lay  in  Fayette.  The 
whole  proceeding,  as  to  that,  was  a  nullity ;  and  the  exemplifica- 
tion of  it  was  inadmissible,  ex  suo  mgore^  to  prove  notice  or  any 
thing  else.  We  will  not  say  that  the  original  papers  might  not 
have  been  produced,  not  as  the  pleadings  in  the  cause,  but  as 
writings  merely,  and  service  of  them  proven  by  the  officer,  as 
en  individual^  for  the  purpose  of  charging  Burke  with  notice  of 
this  adverse  claim ;  but  the  record,  per  se^  or  a  copy  of  it,  pro- 
fesses no  inherent  efficacy  to  effect  this  object,  for  want  of  juris- 

•^petion  in  the  <3ottrt 
^        [10.]  The  defendaftf  8  counsel  offered  in  evidence,  the  an- 

•  iswers  of  Hilliard  Baughan  to  interrogatories,  which  were  exdud- 
ed  by  the  Court,  on  the  ground  that  they  were  not  commu- 

^nicated  to  the  opposite  party  before  the  cause  was  submitted  to 

'fteJury. 

Tlte*47th  Rule  of  the  Superior  Courts  promdes, "  That  all  ob- 
to  the  execution  and  return  of  interrogatories  on  appeal 
trials,  the  form  of  the  commission  or  service  of  notice  must  be 
made  by  the  party  seeking  to  avail  himself  of  them  before  the 
9aii8e  has  been  submitted  to  the  Jury,  or  they  will  not  be  heard 

%j  the  Court,  provided  that  the  said  interrogatories  have  been 
twenty-four  hqurs  in  the  Clerk's  office ;  and  if  they  have  re- 
maijied  in  the  possession  of  the  party  intending  to  use  them, 
they  shall  be  communicated  to  the  adverse  party  before  the  cause 

^,caHed  for  trial."    2  Kelly j  475. 
^  y.miuit  is  the -correct  interpretation  of  the  concluding  clause 
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of  this  rule  ?  Can  the  party  be  considered  in  default  under  it^ 
unless  his  interrogatories  have  been  called  for  ?  And  admitting 
that  it  was  his  duty  voluntarily  to  tender  them,  does  a  forfeiture 
in  this  respect  involve,  as  a  penalty,  the  exclusion  of  the  testi- 
mony ?  Such,  we  apprehend,  could  not  have  been  the  intention 
of  the  Judges ,  in  framing  this  Rule  of  Practice.  For  if  so,  we 
respectfully  submit,  tliat  it  would  be  in  direct  conflict  with  the 
Statute  authorizing  testimony  to  be  taken  by  commission ;  for 
the  Act  declares,  that  the  examination  of  the  witnesses,  taken 
pursuant  thereto,  shall  he  heard  on  the  trial  of  the  cause,  on  mo- 
lion  of  either  party.     Prince^  425, 

The  construction  then,  we  put  upon  this  rule  is,  that  it  is  direc- 
tory merely.  It  gives  to  parties  the  right  to  call  for  the  exhibi- 
tion of  all  the  testimony  taken  by  commission,  before  the  cause 
is  called  for  trial ;  and,  consequently,  makes  it  the  duty  of  the 
Court  to  compel  its  production.  If  this  is  not  done  from  inad- 
vertence  or  design,  the  party  holding  the  interrogatories  in  hi» 
possession,  goes  to  trial  at  his  peril — ^it  being  competent  for  the 
adverse  party,  when  the  interrogatories  are  offered  daring  the 
progress  of  the  trial,  to  take  any  exception  to  their  exm^M  4r 
return,  to  the  form  of  the  commission,  service  of  the  notJcfe^'ML 
any  other  defect.    It  remains  only  to  dispose  of  the  last  exceptioft^  r.^ 

[11.]  The  presiding  Judge  charged  the  Jury,  **  That  the  pes-,  * 
session  of  the  plaintiff  was  uninterrupted,  continuous,  notorious, 
sufficient  and  adverse.'' 

All  the  authorities  concur  in  holding,  that  the  question  of  Jtdr' 
verse  possession  is  not  for  the  Court  to  decide,  but  exclusivel3ribr 
the  Jury.  2  Cain.  Rep.  168,  '69.  1  East.  568.  1  Bwrt.  3^. 
2  Cranch,  184.     12  Johns.  Rep.  242,  357.    8  ii.  495.    7  lb.  fr. 

I  Cowp.  103,  217.     5  John9.  Rep.  467.     1  Johns.   Cos.  S89. 

II  Johns.  Rep.  446.     2  Bac.  Jibr.  529.     14  Johns.  R^.  304,. 
307.     9  a.  102,  174.     10  lb.  334,  377,  380,  417,  476.     11^ 
Wheat.  276,  199,  209,  59,  75.     2  Bay.  Rep.  483.    2  Serg.  4r 
Rowleys  Rep.  527. 

[12.]  The  Act  of  the  last  Legislature  declares,  "Hiat  from 
and  after  its  passage,  it  shall  not  be  lawful  for  any  or  either  of 
the  Judges  of  the  several  Superior  Courta  of  ttoftS^sta^^Ssi  vtt| 
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Cmiri,  (meaning  causey)  whether  civil  or  criminal,  or  in  Equity, 
during  its  progress,  or  in  his  charge  to  the  Jury,  to  express  or 
intimate  his  opinion  as  to  what  has  or  has  not  been  proved,  or  as 
to  the  guilt  of  the  accused." 

And  by  the  second  section  it  is  enacted,  "  That  should  any 
Judge  of  said  Superior  Courts  violate  the  provisions  of  the  first 
section  of  the  Act,  it  shall  be  held  by  the  Supreme  Court  for  the 
correction  of  errors  in  this  State,  to  be  reversed,  and  a  new  trial 
granted  in  the  Court  below,  with  such  directions  as  they  may 
lawfully  make."     Pfimphlet  Imws  of  1849, 1850,  p.  271,  '72. 

Upon  this  ground,  then,  we  are  left  without  discretion.  The 
judgment  must  be  reversed,  and  a  new  trial  awarded. 

[12.]  I  have  forborne  to  discuss  a  point  much  mooted  in  the 
atgum^nt,  as  to  what  constitutes  adverse  possession.  In  Gm- 
yers  vs.  Kenan  and  Handy  (4  Kelly  ^  Cobby  308,)  some  remarks 
were  made  as  to  how  far,  or  to  what  extent  the  occupant  would 
be  protected  in  his  possessory  title.  I  see  no  reason  to  modify 
the  opinion  there  expressed. 

No  man  in  this  country  cultivates  his  whole  tract  of  land.     It 

IDKy  unusual  to  inclose  the  whole.  Good  husbandry  forbids 
tiie  whole  should  be  planted.  One  possession  is  usually 
defined  by  the  boundaries  of  those  which  surround  it,  and 
.  £pequent  acts  of  ownership  over  the  parts  not  cultivated  or  in- 
closed, give  notoriety  to  the  possession  of  the  whole.  Nothing 
but  want  of  due  diligence  and  care,  under  such  circumstances, 
can  deprive  the  rightful  owner  of  his  property.  Whether  the 
log  pen  used  occasionally  for  a  groceiy,  on  one  side  of  this  lin- 
settled  tract  of  land,  with  the  firagments  of  old  casks  in  it,  con- 
stitutes such  an  adverse  possession  to  the  whole,  as  to  give  effect 
to  the  Statute  of  Limitations,  it  would  be  premature  at  present 
to  decide. 
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No.  So. — Jno.  Dennis  and  others,  plaintiffs  in  error,  vs.  Samuel 

J.  Ray,  receiver,  defendant. 

[1.]  Where  a  biJl  nlleg»Hl  that  there  was  a  debt  Joe  on  a  jadgment  by 
the  copaitiK^rship  iiriiiof  E.  W.  &J.  Dennis,  in  favor  of  the  Central  Bank  of 
Georgia,  and  that  a ^./<i.  had  issued  thereon,  which  had  been  paid  oflf by 
Thomas  Cnitchfield,  and  Gregory  J.  Turner,  as  indorsers;  and  upon  the 
trial  of  the  eansc  nji/a.  was  oflorod  in  evidence  in  favor  of  the  Central 
Bank  of  Georgia,  against  £.  W.  Dennis,  as  principal,  and  John  Dennis, 
Thomas  Cnitchfield,.  and  Gregory  J.  Turner,  as  indorsers:  Held^  that  the 
Ji-fa.  was  jiropcrrly  rejected  on  the  ground  of  misdescription^  there  being  no 
offer  to  amend  the  bill  so  as  to  mako  the  allegata  and  probata  correspond. 

[2.1  Asa  mattfir  of  practice,  this  Court  will  not  control  the  discretion  of  the 
Conrt  below,  in  refusing  to  suspend  a  canse  then  on  trial,  for  the  purpose 
of  taking  up  another  cause,  to  p<;rmit  a  defendant's  answer  thereto  to  bo 
filetl,  so  n»  to  make  it  evidence,  as  an  answer  in  the  cause  then  on  trial,  es- 
pecially  when  the  parly  who  hud  answered  was  dead,  and  there  were  ob- 
jections raised  to  its  being  filed. 

[3.]  The  answer  of  one  copartner  to  a  bill  in  Equity  filed  against  the  copartner^ 
sliip,  which  contains  admissions  against  the  interest  of  the  company,  although 
not  filed  as  an  answer  in  the  cause,  may*  be  read  in  evidence  as  a  terilten 
admission  against  the  copnrtuership,  on  duo  proof  of  its  execution. 

[4.]  Where  goods  have  been  purchased  in  the  name  of  and  on  the  credit 
copartnership  firm,  and  turned  over  to  another  copartnership  firm,* 
ed  of  some  of  the  same  individuals,  without  any  bona  fide  or  valuable  cof/ffff 
erution  being  paid  therefor :  llcldf  that  a  Court  of  Equity  will  aid  the  jifcXP 
ment  creditors  of  the  copartners  making  such  transfer,  to  follow  the  go4dc 
into  the  hands  of  the  transferees,  and  require  them  to  acconnt  for  inch 
goods,  or -the  proceeds  of  the  sal?  thereof,  and  apply  tho  same  in  satiifiK!- 
tion  of  their  judgments. 

'5.]  A  defendant,  in  Iris  answer  to  a  bill  in  Chancery,  cannot  charge  himself 
with  the  receipt  of  goocls,  or  the  proceeds  of  the  same,  and  also  discharge 
himself,  by  alleging  that  he  has  accounted  therefor. 

In  Eqirity,  in  Crawford  Superior  Court.  Tried  before  Judge 
Stark,  August  Term,  1850. 

This  was  a  creditor's  bill,  filed  by  the  plaintiffs  in  error,  against 
lie  defendant  in  error,  to  subject  certais  assets  to  the  payment 
jf  the  judgment  creditors  of  the  firm  of  E.  W.  &  Jl  Dennis. 

The  bill  alleges  that  in  February,  1841,  E.  W.  &  J.  Dennis, 
i^ho  had  been  doing  business  as  metchants  and  i^x^tkioi^^iex  ^ 
VOL  IX  57 
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number  of  years  previous,  made  a  pretended  transfer  of  the 
goods  then  on  hand,  a  part  of  which  were  on  the  shelves  of  the 
store-house  and  a  part  in  boxes,  unopened,  therein,  of  the  value 
ot  $2700,  t6  the  firm  of  James  J.  Ray  &  Co.  the  said  firm  be- 
ing composed  of  James  J.  Ray,  E.  W.  SaJ.  Dennis. 

The  bill  alleges  that  the  change  of  name  of  the  firm,  was 
merely  for  the  purpose  of  winding  up  the  business  of  the  old  firm, 
and  that  no  interest  in  the  stock  of  goods  was  transferred  to 
James  J.  Ray — ^that  he  contributed  no  part  of  the  partnership 
stock  of  James  J.  Ray  &  Co. — ^that  it  w^as  verbally  agreed  by 
the  parties,  that  Ray  should,  as  a  compensation  for  his  services, 
receive  one-third  part  of  the  profits  of  the  concern  j  and  be  liable 
for  one-third  part  of  its  losses* 

The  bill  alleges  that  all  the  goods  afterwards  purchased  for 
the  firm  of  J.  J.  Ray  &  Co.  were  purchased  in  the  name  and  on 

# 

the  credit  of  E.  W.  &  J.  Dennis ;  that  the  said  firm  was  dissolved 
in  the  year  1844.  Among  other  debts  alleged  to  have  been  ow- 
ing by  the  firm  of  E.  W.  &  J.  Dennis,  was  one  to  the  Central  Bank 
ofGreorgia,  which  it  was  alleged  had  been  paid  off  by  the  indors- 
j^fSy  Cmtchfield  and  Gregory  J.  Turner.  In  July,  1844,  E.  W. 
^Jiiiiniiii  departed  this  life  intestate  and   insolvent    At  August 

T^taan  of  the  Superior  Court  of  Crawford  County,  1844,  James 
J.'Ray  was  appointed  receiver  of  the  assets  of  the  firm  of  James 
J^  Ray  &  Co. — that  as  such  receiver,  he  received  into  his  hands 
a  large  sum,   consisting  of  notes,  accounts,  &c.  which  was  the 

.  property  of  E.  W.  &  J.  Dennis,  and  that  the  same  was  the  pro- 
ceeds of  the  stock  of  goods  on  hand  at  the  time  of  the  change  of 
tke  partnership  name,  in  1841,. a|id  that  there  was  no  outstanding 
debts  against  the  fii*m  of  James  J.  Ray  &  Co. 

The  bill  charges  that  the  said  James  J.  Ray  refuses  and  ne- 
glects to  pay  out  the  assets  received  by  him,  to  the  judgment 
creditors  of  the  firm  of  E.  W.  &  J.  Dennis. 

The  bill  prays  that  the  said  James  J.  Ray  may  account  for  the 

assets  which  went  into  hi|  hands  as  receiver,  and  that  the  same 

may  be  applied  to  the  payment  of  the  creditors  of  the  firm  of 

E.  W.  &  J.  Dennis. 

fji  his  answer,  among  other  statements  which  it  is  not  neces- 
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saiy  to  give,  the  defendant  states  :  "  That  the  firm  of  James  J. 
Ray  &  Co.  bought  of  the  firm  of  E.  W.  &  J.  Dennis,  the  stock  of 
goods  on  hand  in  1841,  and  then  on  the  shelves  of  the  said  E. 
W.  &  J.  Dennis ;  that  the  said  stock  x^onsisted  of  a  small  rem- 
hant  of  old  goods  of  little  value,  to  wit :  of  the  value  of  $11 00, 
winch  the  said  firm  of  James  J.  Ray  &  Co.  were  to  take  and  sell 
at  such  prices  as  could  be  obtained  for  them,  and  were  to  account 
for  them  to*  said  firm  of  E.  W.  &  J.  Dennis,  for  the  amount  pro- 
duced from  said  sales,  which  this  defendant  says  has  been  done. 

That  the  only  outstanding  debt  to  which  the  assets  in  his 
hands  are  liable,  is  a  debt  due  to  Samuel  J.  llay  &  Co.  of  the 
City  of  Macon,  in  an  ope«>  account,  for  the  sum  of  $'2175  and  9 
cents ;  which  account,  according  to  the  understanding  between 
the  parties,  is  in  the  name  of  E.  W.  &  J.  Dennis,  for  goods  sold 
and  money  advanced' by  said  firm  of  Samuel  J.  Ray  &  Co.  to 
the  firm  of  James  J.  Ray  &  Co."  ' 

On  the  trial,  ^Ji.Jh,  in  favor  of  the  Central  Bank  of  Georgia 
against  E.  .W.  Dennis,  as  principal^  and  Crutchfield  and  Gregory 
J.  Turner,  as  indorsers,.was  offered  in  evidence  by  the  complain- 
ant The  defendant  objected,  and  the  Court  rejected  the^^.  (^ 
the  ground  of  variance  between  the  allegation  in  the  bill  and  tht 
evidence ;  and  the  complainant  excepted. 

The  complainant  proposed  to  read  the  Answer  of  E.  W.  Den- 
niS)  to  a  bill  filed  by  Samuel  J.  Ray  &  Co.  against  James  J.  Ray 
&  Co.  and  which  answer  contained, admissions  against  the  in- 
terest of  the  firm  of  James  J.  Ray  &  Co.  The  answer  had  nev- 
er been  filed  in-Court.  Counsel  for  defendant  objected  to  its  be- 
ing read,  and  the  Court  sustained  the  objection,  and  complainant 
excepted.  Complainant  then  oflfered  the  answer  in  evidence,  as 
an  admission  in  writing,  first  proposing  to  prove  its  execution  ; 
defendant  objected,  and  the  Court  sustained  the  objection,  and 
complainant  excepted. 

The  evidence  being  closed  oa  both  sides.  Solicitor  for  the 
complainant  requested  the  Court  to  instruct  the  Jury,  that  they 
could  not  by  their  verdict,  decree  the  payment  of  the  alleged 
account  of  Samuel  J.  Ray  &  Co.  out  of  the  assets  in  the  hands 
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of  defendant,  said  account  not  being   proved,  &c.    which   the 
Court  declined  to  charge,  and  complainant  excepted. 

SoUcitor  for  complainant  requested  the  Court  to  charge  the 
Jury :  "  That  if  they  believed  from  tlie  testimony,  that  the  assets 
in  the  hands  of  the  defendant  were  the  proceeds  of  the  goods 
purchased  on  the  credit  of  E.  W.  &  J.  Pennis,  that  the  purchaiSQ 
of  the  goods  by  and  on  the  credit  of  E.  W.  &  J.  Dennis,  vested 
the  property  in  the  goods  in  E.  W.  &  J.  Dennis,,  and  the  assets 
were  subject  to  the  complainant's ^.^a^.  &c."  which  the  Court 
refused,  and  charged  the  Juiy  on  this  point :  "  That  the  purchase 
of  the  goods  in  the  name  and  on  the  credit  of  E.  W.  &  J.  Den- 
nis, did  not  make  them  the  property  of  E.  W.  &  J.  Dennis ;  that 
it  was  competent  for  James  J.  Ray  &.  Co.  to  have  agreed  with 
the  vendors  of  the  goods,  to  sell  tliem  on  the  credit  of  E.  W.  & 
J.  Dennis,  and  look  to  James  J.  Ray  &  Co.  for  payment,  and  in 
that  event,  the  goods  were  tlie  property  of  James  J.  Ray  &  Co.*' 
complainant  excepted. 

.  SoUcitor  for  complainant  requested  the  Court  to  charge  the 
Jury,  that  it  was  incumbent  on  the  defendant,  if  such  agreement 
existed,  to  prove  it,  which  the  Court  refused  to  do,  and  complain- 
ant excepted. 

The  Court  charged  the  Jurj-:  "ThatE./W.  Dennis  could  not 
deal  with  himself  in  selling  the  stock  of  goods  to  himself  and  Ray, 
but  he  could,  by  the  assent  of  John  Dennis,  take  Ray  in  as  a  part- 
ner with  himself,  and  if  he,  with  the  assent  of  John  Dennis, 
took  Ray  in  as  a  partner,  and  by  John  Dennis'  assent  agre^ 
with  Ray  that  the  stock  of  goods  tlienon  hand  should  constitute 
a  part  of  the  stock  of  James  J.  Ray  &  Co.  then  if  the  arrange- 
ment was  not  intended  to  defeat  defendant's  creditors,  the  t]:ans- 
fer  is  good  in  law,  and  the  g6ods  become  the  property  of  James 
J.  Ray  &  Co.  and  all  the  assets  of  the  firm  of  James  J.  Ray  & 
Co.^  are  sacred  to  the  payment  of  Samuel  J.  Ray  &  Co.  in  pref- 
erence to  the  complainantis'  claims." 

To  which  charge  complainant  excepted,  and  upon  these  sev- 
eral exceptions  has  assigned  error. 

G.  R.  Hunter,  for  plaintiff  in  error. 
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•PoE  &  N15BET,  and  Hall  &  Hall,  for  defendant. 
By  the  Court — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  first  alleged  ground  of  error  which  we  shall  notice, 
is  the  rejefctionofthe  Central  Bank^.yi.  offered  in  evidence  by 
the  complainants.  The  allegation  in  the  complainant's  bill  is, 
that  there  was  a  debt  due  from  Uiejirm  of  E.  W  .if  J.  Dennis  to  the 
Central  Bank,  which  had  been  paid  off  by  Thomas  Crutchfield, 
and  Gregory  J.  Turner,  as  indorsers. 

Thef.Ja.  offered  in  evidence,  wis  not  against  the  firm  of 
E.  W.  &  J.  Dennis,  but  issued  on  a  judgment,  as  appears  upon 
its  face,  against  E.  W.  Dennis  asp«wapa/,  and  John  Dennis,  Thos. 
Crutchfield  and  Gregory  J.  Turner,  as  indorsers.  The  com- 
plainants did  not  move  to  amend  the  bill,  so  as  to  make  the  al- 
legation and  the  evidence  correspond,  and  we  think  the  evidence 
was  properly  rejected  by  the  Court,  on  the  ground  of  misdescrip^ 
Hon  of  the  fi^fa. 

.  [2.]  The  second  ground  of  eryor  taken  is,  the  rejection  of  the 
swem  answer  of  E.  W.  Dennis  to  a  bill  in  Equity,  filed  against 
the  copartnership  firm  of  James  J.-^^  Ray  &  Co.  of  which  E.  W^ 
Dennis  was  a  member.  This  answer  had  not  been  filed  in  the 
cause  as  an  answer,  at  the  time  it  was  offered,  and  the  Court  de- 
clined to  stop  the  progress  of  the  cause  then  before  it,  to  take  up 
another  for  the  purpose  of. having  the  answer  filed.  As  a  matter 
of  practice,  w^e  see  no  objection  to  the  ruling  of  the  Court  on  this 
point,  and  shall  not  undertake  to  control  its  discretion,  in  refus- 
ing to  take  up  another  cause  for  the  purpose  of  permitting  the 
janswer  to  be  filed,  as  E.  W.  Dennis  had  departed  this  life,  and 
the^e  were  objections  to  the  paper  being  filed  as  his  answer. 

[3.]  The  third  ground  of  error  assigned  is,  the  rejection  by  the 
Court,  of  the  paper  purporting  to  be  the  answer  of  E.  W.  Den- 
nis, as  one  of  the  qopartners  of  James  J.  Ray  &  Co.  containing 
admissions  in  writing j  against  the  interest  of  said  company — ^first 
offering  toprove  the  signature  of  Dennis  thereto.  This  evidence, 
as  an  admission  in  writing,  made  by  one  partner  against  the  in- 
terest of  the  copartnership,  which  is  admitted  to  have  existed  ^1 
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the  time  it  was  made,  ouglit,  in  our  judgment,  to  have  been  re- 
ceived. The  admission  was  not  offered  to  establish  a  copartner- 
shipy  so  far  as  James  J.  Ray  &  E,  W.  Dennis  were  concerned ; 
that  fact  was  not  disputed ;  but  was  offered  as  an  admission  of 
one  of  tlie  copartners,  adverse  to  the  interest  of  tlie  copartner- 
ship, and  favorable  to  the  complainants,  who  are  now  seeking 
to  collect  tlieir  debts  out  of  the  assets,  which  they  allege  went 
into  the  hands  of  James  J.  Ray  &  Co.  See  1  Greenleqf  Ev. 
§177. 

[4.]  The  fourth  ground  of  error  is  to  the  charge  of  the  Court 
to  the  Jury. 

The  Court  charged  the  Jury :  "  That  the  purchase  of  the  goods 
in  the  name  and  on  the  credit  of  E.  W.  &  J.  Dennis,  did  not 
make  them  the  property  of  E.  W.  &  J.  Dennis ;  that  it  was  com- 
petent for  Jatmes  J.  Ray  &  Co.  to  have  agreed  with  the  vendors 
of  the  goods,  to  sell  them  on  tho  credit  of  E.  W.  &  J.  Dennis,  and 
look  to  James  J.  Ray  &  Co.  for  payment,  and  in  that  event,  the 
goods  were  the  property  of  James'J.  Ray  &  Co."  - 

SoUcitor  for  complainants  then  requested  the  Court  to  charge 
the  Jury,  that  it  was  incumbent  on  the  defendant,  if  such  agree- 
Tnent  existed,  to  prove  it ;  which  the  Court  refused  to  do. 

The  object  of  the  complainants  is,  to  reach  the  proceeds  of  the 
goods  which  had  been  purchased  by  E,  W.  &  J.  Dennis,  on  their 
credit,  prior  to  tlie  formation  of  the  partnersliip  of  James  J.  Ray 
&  Co.  in  February,  1841.  The  complainants  charge,  that  the 
goods  on  the  shelves  of  the  storehouse,  and  in  the  boxes  there- 
in, purchased  by  E.  W.  &  J.  Dennis,  were  turned  over  to  the 
new  firm  of  James  J.  Ray  &  Co.  and  that  the  latter  firm  paid 
nothing  therefor,  and  that  riie  defendant,  as  the  receiver  and  as- 
signee of  James  J.  Ray  &  Co.  has  now  in  his  hands  the  proceeds 
of  the  goods  so  purchased  by  E.  W.  &  J.  Dennis,  and  so  turn- 
ed over  to  the  new  firm  of  James  J.  Ray  &  Co.  The  question 
on  the  trial  was,  whether  the  goods  on  the  shelves,  and  in  the 
boxes  in  the  storehouse,  at  the  time  of  the  formation  of  the  new 
partnership,  were  the  property  of  E.  W.  &  J.  Dennis,  and  turned 
over  to  the  new  firm  of  James  J.  Ray  &Co.  without  any  consid- 
eration  having  been  p^^id  therefor,  by  tlie  latter   firm  ?     If  the 
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goods  on  the  shelves,  and  in  the  boxes  in  tlie  storehouse,  were 
theproperty  of  E.  W.  &,  J.  Dennis,  purcliased  in  their  narac,  and 
upon  their  credit,  and  were  turned  over  to  tliis  new  firm  of  Jas. 
J.  Ray  &  Co.,  without  the  latter  firm  having  bona  fide  purchased 
and  paid  a  valuable  consideration  therefor,  or  without  having  paid 
any  thing  therefor,  as  is  alleged,  to  the  fornifer  firm  of  E.  W.  &  J, 
Dennis,  then,  the  goods,  or  the  proceeds  tliercof,  still  remain  the 
property  of  E.  W.  &  J.  Dennis,  and  may  be  followed  and  n^ade 
subject  to  the  payment  of  their  creditors'  debts.     The  goods  were 
purchased  in  the  name,  and  on  the  credit  of  E.  W.  &  J.  Dennis^ 
and  w^ere  in  tlieir  possession  in   Februarj-,  1841,  when  ^turned 
over  to  the  new  ^irra  of  James  J.  Ray  &  Co.     But  the  Court  in- 
structs the  Jury :  .*' That  it   was  competent  for   James  J.  Ray 
&L  Co.  to  have  agreed  with  the  vendors  of  the  goods  to  sell  them 
on  the  credit  of  E.  W.  &.  J.  Dennis,  and  look  to  James  J.  Ray. 
&  Co.  for  payment,  and  in  that  event,  the  goods  were  the  prop- 
erty of  James  J,  Ray  &  Co."     Concede  that  it  would  have  beea 
competent  to  have  made  such  an  agieementy  yet,  we  are  entirely 
unable,  after  the  most  diligent  search,  to  find  tlie   least  evidence 
of  any  such  agreement  in  this  record.     It  Would  have  been  very 
remarkable,  hac|  such  an  agreement  been  proved  in  relation  to 
the  goods,  now  the  subject  matter  of  controversy ;  for  it  will  be 
recollected-,  that  the  goods  had  been  purchased  by  E.  W.  &  J. 
Dennis,  and  were  then  in  their  possession  in  the  storehouse,  on« 
the  shelves,  and  in  boxes,  at  Vie  time  the  copartnership  of  James. 
J.  Ray  &  Co.  was  formed.     Upon  diis  point,  the  answer  of  the 
defendant  is  quite  significant  and  contradictory.     "  This  defendant 
further  answering,  says :  That  the   firm  of  James  J.  Ray  &  Co.. 
bought  of  the  firm  of  E.  W.  &  J.  Dennis,  the  stock  of  goods  on 
hand,  and  then  on  the  shdves  of  the  said  E.  W.  &  J.  Dennis, 
of  the  value  of  eleven  hundred  and  twenty  dollars,  two   an<;I  a 
half  cents,  as  estimated  by  the  said  E.  W.  &  J.  Dennis,   which 
the  said  firm  of  James  J.  Ray  &  Co.  was  to  take,  and  sdl  at  such 
prices  as  could  be  obtained  for  Uieniy  and  were  to  aaxmni  to  them, 
the  said  firm  ofE.  W,  fy.  J.  Dennisy/br  the  amotmt  produced  Jrom 
said  sales,  which  this  defendant  says  has  been  done."   If  the  firm 
of  James  J.  Ray  &  Co.  bought  the  goods  of  E.  W.  &  J .  D^\\vJss»v 
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what  price  did  they  agree  to  pay  for  them  ?  If  they  bought  the 
goods,  how  does  it  happen,  that  the  new  firm  of  James  J.  Ray  &  Co. 
was  to  take  the  goods  and  sell  them  "  at  such  prices  as  coul4 
be  obtained  for  them,  and  account  to  E,  W.  fy.  J,  Dennis^  for  the 
amount  produced  Jrom  such  sales  9^^  The  idea  of  ?l  purchase  of 
the  goods  by  James  J.  Ray  &  Co.  and  then  to  account  fir  the 
sales  ViereqfXo  E.  W.  &  J.  Dennis,  is  totally  inconsistent  with  the 
ordinary  transactions  of  mankind.  Purchasers  do  not  usually  pay 
the  purdiase  money  for  goods  to  the  vendors^*  and  then  account  to 
them  for  the  proceeds  of  the  Sale  of  such  goods.  "  This  defend- 
ant says,  that  the  stock  of  goods  then  in  boxes  and  unopened,  con- 
stitute that  portion  of  the  stock  which  the  sJlid  Ephraim  W.  Den- 
nis was  to  bring  into  the  firm  of  James  J.  Ray  &  Co.  and  that 
the  same  had  been  purchased  in  the  name  of  E.  W.  &  J.  Dennis, 
and  that  notes  in  the  name  of  the  said  firm  of  E.  W.  &  J.  Den- 
nis, had  been  given  for  the  same.**  The  defendant  also  states 
in  his  answer,  that  the  said  E.  W.  &  J.  Dennis  agreed,  for  suflS- 
cient  consideration,  (to  wit:)  selling  off  the  said  above  mentioned 
remnant  of  goods,  and  other  services  rendered  by  the  said  firm  of 
James  J.  Ray  &  Co.  to  permit  the  said  kist  mentioned  firm,  to 
use  their  name  in  the  purchase  of  goods  in  New  York  and  else^ 
where,  and  to  draw  notes  and  make  accounts  in  the  name  of 
said  firm  of  E.  W.  &  J.  Dennis,  fi)r  such  purchases.  The  agree- 
Tntni  here  stated  by  defendant,  must  necessarily  relate  to  such 
purchases  of  goods  as  were  to  be  made  svbsequently  to  the  forma- 
tion of  the  partnership  of  James  J.  Ray  &  Co.  and  not  to  goods 
which  had  been  purchased  before  that  time,  in  the  *  name  of,  and 
on  the  credit  of  E.  W.  &  J.  Dennis.  The  complainants  are 
seeking  to  reach  the  pToceeds  of  goods  purchased  by  E.  W.  & 
J.  Dennis,  before  the  formation  of  the  partnership  of  James  J. 
Ray  &  Co.  As  to  any  goods  which  were  purchased  by  E.  W. 
&  J.  Dennis  before  the  formation  of  the  partnership  of  James  J. 
Ray  &  Co.  there  is  no  evidence  in  the  record  of  any  agreement 
whatever,  between  the  latter  firm  and  the  vendors  of  sudi  goods, 
to  sell  them  on  the  credit  of  E,  W.  &  J.  Dennis,  and  to  look  to 
James  J.  Ray  &  Co.  for  payment ;  iand  indeed,  there  could  not 
havei  been  any  such  agteemetit)  for  the  simple  reason  that  die 
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copartnership  of  James  J.  Ray  &  Co.  had  no  existence  at  the 
time  the  goods  were  purchased,  which  the  complainants  seek  to 
subject  to  the  payment  of  their  debts.  The  complainants  are 
seeking  to  subject  the  goods  which  were  on  the  shelves  and  in 
the  boxes,  in  the  storehouse,  which  had  been  purchased  in  the 
name  of,  and  on  the  credit  of  E.  W.  &  J.  Dennis,  before  the  co- 
partnership of  James  J.  Ray  &  Co.  was  formed,  and  which  it  is 
aIleged,weTe  turned  over  to  the  latter  firm  and  been  by  them 
sold.  Consequently,  there  is  no  evidence  of  any  agreement,  as 
to  those  goods  J  ^a  stated  by  the  Court  in  its  charge  to  the  Jury. 
In  Paschal  vs.  Davis,  (3  Kelly,  256,)  we  held,  that  it  was  error 
for  the  Court  to  charge  the  Jury,  on  an  assumed  state  of  facts, 
and  this  case  is  equally  as  strong  as  that.  The  request  of  the 
complainants  solicitor,  for  the  Court  to  charge  the  Jury,  "  that  it 
was  incumbent  on  the  defendant,  if  such  an  agreement  existed,  to 
prove  it,"  was  both  pertinent  and  proper,  in  our  judgment,  and 
ought  not  to  have  been  refused. 

In  view  of  the  facts  of  this  case,  as  made  by  the  record,  and 
the  principles  of  law  applicable  thereto,  we  think  the  Court  erred 
in  that  part  of  its  charge  to  the  Jury,  in  relation  to  all  the  assets 
of  the  firm  of  James  J.  Ray  &  Co.  being  sacred  to  the  payment 
of  the  debt  of  Samuel  J.  Ray  &  Co.  in  preference  to  the  demands 
of  the  complainants.  We  do  not  dispute  the  proposition  as- 
sumed by  the  counsel  for  defendant  in  error,  that  the  transfer  of 
the  partnership  effects  rf  E.  W.  &  J.  Dennis,  to  James  J.  Ray 
&  Co.  for  value,  and  bona  fide,  would  have  been  legal  and  valid, 
and  that  the  creditors  of  the  former  firm  could  not  follow  them ; 
but  the  very  question  here  is,  whether  there  was  any  bonafde 
transfer  of  the  goods  of  the  old  firm  to  the  new  one ;  or  whether 
the  latter  firm  ever  did  pay  any  value  whatever,  to  E.  W.  k  J. 
Dennis  for  the  goods  which  were  on  the  shelves  and  in  the  hot*' 
ta} 

.  Takii^g  the  evidence,  as  disclosed  by  this  record,  and  we  have 
no  hesitation  in  saying,  the  firm  of  James  J.  Ray  &  Co.  never 
have  accounted  to  the  firm  of  E.  W.  &  J.  Dennis  for  these  goods. 
Where  is  the  evidence  of  it  I  'riie  defendant  in  his  answer  ad- 
mits, that  the  goods  on  the  shelves  went  into  the  bBudA  oi^«ss^^% 
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J.  Ray  &  Co.  and'  also  the  goods  in  the  boxes  ;  the  latter  were 
put  in,  as  E.  W.  Dennis'  share  of  the  stock ;  bnt  still  the  goods 
were  the  property  of  E.  W.  &  J.  Dennis,  they  having,  as  the 
defendant  states,  given  their  notes  for  them.  When  and  how 
did  the  firm  of  James  J.  Ray  &  Co.  pay  £.  W.  &  J.  Dennis  for 
these  goods  ?  That  is  the  question  which  it  is  incumbent  on  the 
defendant  to  answer^  and  one,  which  he  has  not  answered, 

[5.]  In  relation  IfiHie  goods  on  the  shelves  he  says,  the  firm 
of  James  J.  Ray^ft  Co.  were  to  account  to  £.  W.  &  J.  Dennis 
for  ihe proceeds  of  the  sale  of  them,  which  he,  '^  this  defendaid,  says 
he  has  doTve?^    How   accounted  for  them?     To   whom  has   he 
accounted  for  them  ?    In  Moore  ts.  FprreUj  we  held,  that  a  de- 
fendant in  his  answer  could  not,  both  charge  and  discharge  him- 
self.   1  Kelly,  7.     Here  the  defendant  admits  th^  receipt   of  the 
goods  by  James  J.  Ray  Co.  or  so  much  as  was  on  the  shelves  m 
the  storehouse,  but  says  he  has  occcmTi/edfor  the  same.     To  make 
this  part  of  his  answer  available  in  his  defence,  it  is  indispensa- 
bly necessary  he  should  prove  by  competent  evidence,  how,  and 
in  what  manner  he  has  accounted,  and  to  whom.     But  what  has 
become  of  the  goods  that  were  in  the  boxes,  which  had   been 
purchased  in  the  name  of  E.  W.  &  J.  Dennis,  for  wbich  Aeir 
notes  were  given,  and   which   went  into  the  hands  of  James  J. 
Ray  &  Co.  as  E.  W.   Dennis'  portion  of  the  stock  ?    All  the 
goods,  both  those  on  the  shelves,  and  those  in  the  boxes,  were 
Ae  property  of  £.  W.  &  J.  Dennis,  in  February,  1841,  when  this 
new  copartnership  was  formed.    What  consideration  have  they 
ever  received  for  them  ? 

The  defendant  claims  the  funds  in  his  hands  for  the  payment 
of  a  debt  contracted  by  James  J.  Ray  &  Co.  with  Samuel  J.  Ray 
&  Co.  If  the  defendant  has  in  his  hands  as  the  receiver  and  as- 
signee of  James  J.  Ray  &  Co.  the  proceeds  of  the  goods  soU 
by  them  belonging  to  E.  W.  &  J.  Dennis,  their  creditors  have  an 
equitable  right  to  have  the  same  applied  to  the  satisfaction  of 
their  judgments,  in  preference  to  a  creditor  of  James  J.  Ray  & 
Co.  The  property  of  E.  W.  &  J.  Dennis  cannot  be  uppro^' 
ted  to  the  payment  of  the  debts  of  the  creditor^  of  James  J.Bxf 
St  Co.     Let  James  3.  B;a^  &  Co.  pay  their  creators  witfa  their 
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own  property ;  certainly  the  property  of  E.  W.  &  J.   Dennis  is 
not  sacred  for  the  pajrment  of  the  debt  of  Samuel  J.  Ray  &  Co* 
who  are  creditors  qf  James  J.  VixfSt  Co.  in  preference  to  their 
own  creditors,  who  most  probably  sold  them  the  identical  goods, 
the  proceeds  of  which  are  now  sought  to  be  applied  by  ibe  de- 
fendant, io  the  pajrment  of  debts  contracted  by  Jaraet  J.  Rby  h 
Co.     The  complaifaants'  debts  were  contracted  befbrt  the  co*  • 
partnership  of  James  J.  Ray  &  Co.  waif  i^jpned,  or  are  the  re- 
nitwal  of  debts  contracted  before  that  tfaneik  4t  is  a  mistake  to 
suppose  that  the  complainants  seek  to  make  *the  new  firm  of 
James  J.  Ray  &  Co.  bound  for  the  debts  of  tiie  old  firm  of  E. 
W.  &J.  Dennis.    What  die  complainants  seek  is,  to  reach  the 
goods  of  their  debtors,  or  the  proceeds  thereof,  which  went  into 
the  hands  of  James  J.  Ray  &  Co.   and  to  have  the  same  applied 
in  satisfaction  of  their  judgments,   on  the  principle,  that  the 
property  of  E.  W.  &  J.  Dennis,  is  subject  to  pay  their  debts,  . 
in  whomsoever  hands  it  may  be,  and  a  Court  of  Equity  will  lend 
its  aid  to  reach  it,  whenever  the  remedy  atJLaw   is  inadequate* 
However,  ihejtmsdidion  of  the  Court  was  not  questioned  on  the 
argument,  and  it  is  not  necessary  now  to  discuss  it.    Now,  it 
may  be  tnie,  that  all  tiie  assets  in  the  hands  of  the  defendant, 
belonging  to  thefrm  of  James  J,  Ray  ^  Co.  may  be  sacredto  the 
payment  of  the  debt  of  Samuel  J.  Ray  &  Co.  one  of  the  creditors 
of  that  firm ;  but  does  it  follow,  that  that  portion  of  the  assets  in 
the  hands  of  the  defendant,  as  the  assignee  of  James  J.  Ray  ii 
Co.  arising  from  the  sale  of  E.  W.  Sl  J.  Dennis'  property,  is  the 
property  of  James  J.  Ray  &  Co.  and  sacred  to  the  payment  pf 
the  debts  of  the  latter  firm  ?     The  error  of  the  Court  consists,  in 
not  dismmmaixng  in  its  charge  to  the  Jury,  between  the  assets  in 
the 'hands  of  the  defendant,  which  were  legitimately  the  property 
of  James  J.  Ray  &  Co.  and  such  as  were  the  property  of  E.  W. 
&  J.  Dennis.     The  Court  shoul^  have  instructed  the  Jury  in  re- 
lation to  this  branch  of  the   case,  that  if  the  assets  in  the  hands 
of  the  defendant  were  \he  proceeds  of  the  sale  of  the  goods  which 
were  turned  over  hiy  E.  W.  &  J.  Dennis  to  James  J.  Ray  &  Co. 
for  which  the  latter  firm  had  not  accounted^  then,   the  complain- 
ants, as  their  judgment  creditors,  were   entitled  to  have  an  ac- 
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count  thereof,  and  to  have  the  same  first  applied  to  the   payment 
of  their  demands,  in  preference  to  the  creditors  of  James  J.  Ray 
&  Co.   for  the  obvious  reaMii  that  the  assets   in  the  hands 
of  the  defendant,  arising  fromfhe  sale  of  E.  W.  &  J.   Dennis' 
--  proparlji  tot  which.  James  J.  Ray  &  Co.   had  never  accourded,  did 
not  bdoag  either,  to  James  J.  Ray  &  Co.  nor  to  their  creditors. 
The  comphdnants  do  not  seek  to  interfere  with  the  assets  which 
properly  belong  to  Jamm  J*  Roy  4*  Cb*  in  the  hands  of  the  defend- 
ant.    The  comfdvwtth  cure  seeking  to  reach  the  assets  in  the 
'hands  of  the  defendant,  which  belong  to  E.  W.  fy  J.  Dennis.     It  is 
our  judgment  then,  from  a  careful  inspection  of  this  voluminous 
record,  that  according  to  the  pleadings  and  evidence,  as  con- 
tained therein,  that  so  much  of  llie  goods  as  were  purchased  in 
the  name  of,  and  on  the  credit  of  E.  W.  &  J.  Dennis,  prior  to 
the  formation  of  the  partnership  of  James  J.  Ray  &  Co.  and 
turned  over  to  the  latter   company,  including  the  goods  which 
were  on  the  shelves  of  the  storehouse  and  in  the  boxes  therein, 
are  subject  to  the  payment  of  the   complainant's   demands,  as 
well  as  the  proceeds  arising  from  tlie  sale  thereof;  and  that  the 
complainants,  as  the  judgment  creditors  of  E.  W.  &  J.  Dennis, 
are  equitably  entitled  to  have  an  account  of  said  goodS|  ai  well 
as  the  proceeds  of  the  sale  thereof  j  from  the  defendant,  ais  the  re- 
ceiver and  assignee  of  James  J.  Ray  &  Co.  and  to  Iiave  the 
same  first  applied  to  the  payment  of  their  judgments,  in  prefer- 
ence to  any  debts  contracted  by  James  J.  Ray  &  Co.     Let  the 
judgment  of  the  Court  below  be  reversed. 
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No.  81. — ^James  M.  Harper,  administratCMr,  &c.  plaintiff  in  er->>.'^ 
ror^iv*  Lemuel  Siili|M^4ifendant.in  error. 

[I.]  An  administrator  with  the  will  annexed,  haa  no  avtb^Mtt^j^ilpiaial^ 
upon  any  portion  of  the  estate  of  the  testator,  not  dispoitA  Jl^l^iM  will*    . 

m 

Ejectment,  in  Crawford  Superior  CjMBt*  Tried  before  Ju<]^ 
Stark,  August  Term,  1850.  J.» 

.  •  * 

This  was  an  action  of  ejectment,  institutes  by  the  plaintiff  in 
error,  as  the  administrator,  with  the  will  annexed,  of  Samuel 
Harper,  Sen.  against  the  defipdoAt  in  error,  for  the  recovery  of  a 
lot  of  land  in  Crawford  County. 

The  defendant  pleaded  the  general  issue  and  the  Statute  of 
Limitations. 

On  the  trial  it  appeared  in  evidence,  that  the  land  was  drawn 
by  Samuel  Harper,  in  1821,  and  that  in  1828  the  same  was 
sold  by  the  (then)  Sheriff  of  Crawford  Cotmty,  under  executions 
against  the  said  Samuel  Harper,  when  the  defendant  in  error 
became  tfie  purchaser,  and  went  forthwith  into  possession.  Sam- 
uel Hirper  departed  this  life  in  January,  February  or  March^ 
1828;  and  the  plaintiff  in  error  sought  to  show  that  the  judg- 
ments upon  which  the  fi.  fas.  were  issued,  under  which  the  land 
was  sold,  were  rendered  subsequent  to  the  death  of  Samuel 
Harper.  In  relation  to  this  point,  however,  the  evidence  was 
not  clear. 

The  will  of  Samuel  Harper,  Sen.  attested  by  only  two  witnes- 
ses, was  given  in  evidence ;  also  the  letters  of  administration, 
with  the  vnll  annexed,  which  had  been  granted  by  the  Court  of 
Ordinary  of  Crawford  County  to  the  plaintiff!  . 

The  Cdurt  in  substance  charged  the  Jury,  that  if  the  judg- 
ments against  Samuel  Harper,  Sen.  were  entered  up  afier  his 
death,  or  had  been  paid  off  before  the  sale  of  the  land  by  his 
widow,  (having  been  rendered  before  the  death  of  Samuel  Har- 
per, Sen.)  and  Smith,  the  defendant,  te^o^  cogrrizard^qftKese/ads; 
that  then  his  title  vms  defective ;  otherwise,  he  was  not  to  be  af- 
fected by  these  iiregularities. 
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brought  ejectment  for  lands  which  he  claims  to  belong  to  the  es- 
tate of  the  decedent,  and  insists  upon  his  right  to  sue  by  \'irtue 
of  the  grant  of  letters  to  him  as  above  stated.  It  is  held  by  the 
plamtiff  in  error,  that  being  appointed  by  the  Ordinary,  adminis- 
trator, with  the  will  annexed,  he  is  thereby  administrator  upon 
the  undevised  real  estate  of  the  testator ;  whereas  the  defend- 
ant holds,  that  this  appointment  only  authorized  him  to  execute 
the  will  of  the  testator  as  to  the  p^ioiMdlJr,  and  tliat  a  distinct 
grant  of  administration  upon  the  realty  oduld  alone  authorize  him 
to  administer  upon  that.  As  before  stated,  our  judgment  is  with 
the  defendant  in  error. 

It  is  scarcely  questionable^  that  letters  of  administration,  gen- 
erally, and  with  the  will  annexed,  may  be  granted  to  the  same 
person,  since,  by  our  Statute,  he  who  is  entitled  to  the  adminis- 
tration in  the  one  case,  is  entitled  in  the  other,  to  wit :  the  next 
of  kin.     Prince,  227. 

This  could  not  be  done,  however,  upon  application  for  letters 
with  the  will  annexed  alone.  Notice  for  letters  general  upon 
the  undevised  portion  of  the  estate,  ought  to  be  given,  as  in  any 
other  case  of  intestacy.  Two  points,  then,  seem  to  be  made  in 
this  case.  First,  did  the  Court  of  Ordinary  intend  to  grant  let- 
ters to  the  plaintiff,  upon  the  estate  of  the  deceased,  undevised, 
to  wit :  the  land  ?  Second,  if  there  is  no  evidence  of  such  in- 
tention, is  it  legally  true,  that  where  letters  are  granted  with  the 
will  annexed,  the  grantee  is  thereby  also  clothed  with  the  pow- 
ers of  a  general  administrator  ?  It  is  not  apparent,  from  the  re- 
cord of  the  action  of  the  Ordinary,  that  they  intended  to  do  more 
than  to  appoint  the  plaintiff  administrator  with  the  will.  It  will 
not  answer  to  infor  a  general  grant.  An  administrator  who  is 
limited  by  the  legal  character  of  his  trust,  cannot  be  clothed 
with  general  powers,  by  implication.  To  make  him  a  general, 
as  well  as  a  special  representative  of  the  estate,  he  must  be 
clearly  and  expressly  appointed  to  both  trusts.  They  are,  as  we 
shaU  see,  altogether  different.  The  inference  as  to  the  mind  of 
the  Ordinary  is,  that  when  they  appointed  him  to  administer  the 
estate  according  to  the  will,  they  did  not  intend  to  appoint  him 
to  administer  other  portions  of  the  estate  according  to  tlv^^^^iici^- 
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ral  law  regulating  the  settlement  and  distribution  of  intestate's 
estates.  No  inference  as  to  such  intention  can  be  drawn  from 
the  character  of  the  limited  administration,  but  the  contrary,  for 
where  an  agency  of  any  kind  is  special,  that  fact  excludes  the 
idea  of  its  being  at  the  s%me  time  general.  The  order  recites 
the  application  to  have  T)een  for  letters,  with  the  will  annexed ; 
that  there  was  no  objection  made,  and  that  the  will  exhibited  no 
appointment  of  an  executor ;  that  no  letters  testamentary  or  of 
administration  had  been  granted  on  the  estate  of  the  testator, 
and  that  the  plaintiff  had  taken  the  oath,  and  given  the  bond 
required  of  him.  Then  follows  the  judgment  of  the  Court,  in 
these  words— "On  motion,  ordered  by  the  Court, that  letters  of 
administration  on  the  estate  of  the  said  Samuel  Harper,  Sen.  de- 
ceased, do  issue  to  the  said  James  M.  Harper,  and  that  this  or- 
der be  entered  upon  the  minutes  of  the  Court."  The  argument 
in  favor  of  an  intention  to  grant  general  letters,  is  drawn  firom 
the  generality  of  the  words  used  in  the  judgment,  to  wit :  **  let- 
ters of  administration  on  the  estate  of  the  said  Samuel  Harper, 
Sen.  deceased."  It  is  said  that  these  words  convey  a  general 
grant.  So  they  do,  standing  alone ;  but  they  cannot  stand  alone. 
They  are  to  be  construed  in  the  light  of  the  recitals — ^they  are 
to  be  limited  in  their  meaning  by  the  facts  and  circumstances  of 
the  case.  They  refer  to  the  fact,  that  the  letters  which  they 
award,  were  asked  for  with  the  will  annexed — to  the  fectthat 
there  was  a  will,  and  that  it  was  imperfect,  no  executor  being 
appointed.  The  whole  case,  as  it  stood  before  the  Court  of  Or- 
dinary,  is  to  be  regarded  in  construing  the  order.  Thus  regard- 
ed, it  is  palpably  plain  that  the  intention  was  t9  grant  letters  with 
the  will  annexed,  and  no  more.  It  is  unreasonable  to  suppose 
that  the  Court  volunteered  to  give  him  anything  more  than  what 
he  asked.  I  hold,  that  in  no  case  can  the  Court  o{  Ordinary 
grant  letters  upon  an  intestate's  estate,  until  all  parties  in  intc^ 
est  are  warned  by  notice.  Here,  there  is  no  notice  of  an  appli- 
cation for  general  letters.  The  notice  (if  any  was  given)  for 
special  or  limUed  letters,  cannot,  at  the  same  time,  be  a  notice 
for  general  and  unlimited  \e\ieTS.  There  is  good  reason  for  the 
notice.     The  persons  interested  in  the  undevised  estate,  aie  not 


MACON,  FEBRUARY  TERM,  1851.  465 


Harper  vt.  Smith. 


necessarily  the  same  with  those  interested  under  the  will.  In 
the  one  case  the  property  goes  to  them  by  law,  in  the  other  it 
may  go  to  strangers  by  the  will.  Whilst,  then,  they  are  inter- 
ested in  the  granting  of  letters  in  the  one  case,  they,  may  be  ut- 
terly indifferent  in  the  other.  If  notice  be  a  legal  requirement, 
we  are  not  to  presume  an  intention  to  grant  general  letters  with- 
out it  We  are  to  presume,  in  favor  of  a  Court  hanng  jurisdic- 
tion, that  it  intended  to  act  according  to  law.  The  record  then 
shuts  the  door  upon  the  position,  that  this  plaintiff  is  the  admin- 
istrator upon  the  undevised  real  estate  which  he  has  instituted 
suit  to  recover,  as  the  property  of  Samuel  Harper,  Sen.  de- 
ceased. 

The  second  point,  to  wit :  that  by  law  the  appointment  of  an 
administrator,  with  the  will  annexed,  clothes  him  also  with  the 
powers  of  a  general  administrator,  is  plainly  against  the  plaintiff. 
In  England  and  here,  by  Statute,  administration  with  the  will 
annexed,  is  a  limited  administration.  It  is  limited  by  the  will. 
That  is  the  law  of  the  trust.  The  argument  for  the  plaintiff  is, 
that  when  an  administrator  is  appointed,  he  is  the  representative 
of  the  estate,  by  virtue  of  his  being  the  administrator^  and  that  he 
is  not  the  less  the  representative  of  the  whole  estate,  because  he 
must  administer  a  part  of  it  according  to  the  will,  and  a  part  ac- 
cording ta  the  general  law  of  distribution.  This  is  simply  beg- 
ging the  question.  It  really  amounts  to  an  assumption  that 
there  is  no  such  thing  as  a  limited  administration,  which  we  very 
weU  know  is  an  error.  Both  the  general  and  limited  adminis- 
tration, that  is,  with  and  without  the  viU,  are  trusts  created  by 
law.  The  latter  by^  the  general  law,  and  the  former  by  the 
Act  of  1792.  Prince,  227.  They  are  distinct — the  powers  of 
the  trustee  are  different — the  law  of  their  action  is  different,  and 
their  fidelity  i^  secured  by  different  oaths,  and  their  responsibility 
by  a  different  bond.  There  are  two,  and  only  two  contingen- 
cies upon  which  an  administrator,  with  the  will  annexed,  can  be 
appointed.  One,  where  the  testator,  leaving  a  wiU,  fails  to  ap- 
point an  executor  or  administrator,  (this  case) — the  other,  where 
tile  executors  refuse  to  qualify.  iVthce,  227.  This  is  also  the 
Common  Law.  Our  Statute  authorizes  the  appointment^  if  the 
VOL  nc  69 
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executor  rejusesio  qrwlify — the  Common  Law^^hen  the  appoint- 
ment of  executors  faUs  for  any  cause.  This  is  the  only,  if  it 
be  any  difference.  1  Williams^  Exr.  309,  et  seq.  lb.  145,  146, 
andjnoies. 

m 

The  object  of  the  law  is,  where  one  dies  leaving  an  imperfect 
will,  to  secure  the  enforcement  of  that  will;  and  the  adminis- 
tration, with  the  will  annexed,  comes  in  in  lieu  of  an  executor, 
with  his  powers,  and  his  obligations,  and  his  limitations.  The 
rule  of  the  executor's  action  is  the  will — so  of  the  administrator 
with  the  will  annexed.  His  office  differs  little  from  that  of  an 
executor.  1  Williams*  Exrs.  309,  310.  2  Black.  Com.  505. 
Can  an  executor  administer  upon  any  estate  not  bequeathed  in 
the  will  ?  In  Massachusetts  he  can  by  Statute ;  and  even  under 
that  Statute,  it  became  a  doubt  whether  it  was  not  necessary  for 
him  to  take  out  special  letters  to  administer  the  estate  undevised. 
6  Mass.  151, 152.  At  Common  Law  he  could  not,  and  his  pow- 
ers in  this  regard  are  not  enlarged  by  any  Statute  in  Greorgia. 
If  he  cannot,  the  administrator  with  the  will  annexed  cannot, 
for  his  powers  are  those  of  the  executor.  In  the  case  before 
me,  the  will  is  good  as  to  the  personalty,  but  void  as  to  the  re- 
alty. As  to  the  realty,  Samuel  Harper  died  intestate.  As  to 
that,  there  is  no  will.  How  could  an  executor  touch  that  real 
estate,  deriving  his  powers  from  the  will ;  and  how  can  an  ad- 
ministrator, deriving  his  powers  from  the  will,  touch  it  any  more 
than  the  executor  ?  As  to  the  realty,  oiu*  judgment  is,  that  ad- 
ministratio])  can  be  taken  out  only  in  the  regular  way— -that  is, 
as  in  any  other  case  of  intestacy.  Our  Legislature  intended  no 
such  thing  as  that  the  administrator  with  the  will  annexed,  should 
have  general  powers.  This  is  manifest  in  the  oath  which  they 
have  prescribed-^that  i^,  an  oath  well  and  truly  to  execuie  the  wilL 
Prince,  227.  If  the  administrator,  with  the  will  annexed,  is  also 
the  general  administrator,  then  is  he  so  without  any  oath  in  this 
latter  character,  because  the  oath  to  execute  the  will  is  all  the 
oath  which  the  law  requires  of  him.  So  his  bond  is  to  adminis- 
ter the  goods  and  chattels  of  the  testator,  according  to  law,  and 
pay  and  deliver  all  the  legacies  contained  and  specifiecl  in  the 
will.    As  general  administrator,  he  would  give  no  bond,  for  the 
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bond  as  administrator,  with  the  will  annexed,  is  all  the  bond  the 
law  requires  of  him.    The  obligations  of  his  bond  cannot  ex- 
ceed the  duties  which  the  law  devolves  upon  him. 
Let  the  judgment  be  affirmed. 


No.  82. — Matthew  J.  Cox,  executor,  &c.  plaintiff  in  error,  vs. 

Eluaii  Bailey,   defendant  in  error. 

[1.]  Where  one  of  foar  joint  and  leveral  promiion,  promiied  to  paydic^ 
debt  hefoix  the  Statute  of  Limitations  had*  operated  ai  a  bar,  it  takei  the  eaae 
oat  of  the  Statate  as  to  the  othert.  ' 


Assumpsit,  in  Heniy  Superior  Court  Tnad  before  Judge 
Stahk,  October  Term,  1860. 

The  plaintiff  in  error  instituted  an  action  of  assumpsit  against 
the  defendant  in  error,  upon  a  promissory  note,  of  which  the 
following  is  a  copy : 

'^  Twelve  months  afler  date,  I  promise  to  pay  Edward  Cox, 
or  order,  twenty-seven  hundred  dollars,  for  value  received.  24th 
November,  1837.  MORTON  BLEDSOE, 

JOSEPH  P.  MANLY, 
ELUAH  BAILEY, 
WnXIAM  LANDRUM-'' 

The  defendant  pleaded  the  Statute  of  Limitations. 

On  the  trial,  the  plaintiff  read  the  note  in  evidencci  and  then 
submitted  to  the  Jury  the  testimony  of  Joseph  H.  Lumpkin  and 
Joseph  T.  Limipkin,  taken  by  deposition,  whp  proved  the  pay- 
ment of  $2,000  o^  said  note,  on  the  6th  day  of  July,  1843,  and 
1300,  on  the  19tb  day  of  April,  1846. 
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Counsel  for  defendant  then  moved  the  Court  for  a  non-suit, 
^rhich  motion  was  sustained,  and  a  non-suit  awarded  upon  the 
ground,  "  That  payment  by  one  joint  obligor,  even  before  the 
Statute  of  Limitations  had  run,  did  not  prevent  the  Statute  from 
running  in  favor  of  his  co-obligor. 

To  which  decision  of  the  Court  counsel  for  plaintiff  ex- 
cepted. 

Glenn,  for  plaintiff  in  error. 
McCuNE,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  made  by  the  record  in  this  case  is, 
whether  part  payment  of  a  promissory  note  made  by  one  of 
four  joint  aii4  W0fmA  makers,  or  promisors,  before  the  Statute 
of  Limitatioif  h|i|tN|rred  the  debt,  will  operate,  so  as  to  prevent 
the  bar  df  tbt  Sfa^pB  as  to  the  others.  We  have  already  held, 
that  pari  paytaeht  of  a  debt,  is  a  sufficient  acknowledgement 
that  the  whole  debt  is  still  due,  so  as  to  authorize  the  presump- 
tion of  a  promise  to  pay  the  remainder ;  but  that  is  not  the  ques- 
tion now  presented  for  our  consideration.  The  question  here  is, 
whether  j)art  payment  of  a  note  by  one  of  two  or  more  joint  and 
several  obligors,  or  promisors,  is  a  sufficient  acknowledgement 
that  the  whole  debt  is  still  due,  so  as  to  authorize  the  presump- 
tion of  a  promise  to  pay  the  remainder,  by  ihe- other  obligors  or 
promisors.  It  may  be  stated  as  a  general  legal  proposition, 
that  the  act  of  one  copartner,  in  respect  to  the  copartnership  bu- 
siness, will  be  binding  on  the  other  copartners,  for  the  reason,  that 
there  exists  a  community  of  interest  between  them,  in  relation  to 
that  particular  btisiness.  In  all  such  cases,  one  partner  is  con- 
sidered as  the  agent  of  the  other  partners.  A  partnership  may 
be  limited  to  one  particular  subject — ^per  Lord  Mansfield,  Wil- 
let  vs.  Chambers,  Cowpers^  Rep.  816.  If  two  persons  should 
draw  a  bill  of  exchange,  they  are  considered  as  partners  in  re- 
spect to  the  bill  so  drawn,  though  in^very  other  re^)ectthey  re- 
inain  distinct,  and  would  not  be  permitted  to  deny  that  &c^ 
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iriien  thehoMer  of  the  bill  sebksto  enforce  its  paj-ment  f^- 
nc  vs.  Itckery,  Douglas^  R^.  653,  no/e.  Is  not  the  principle  the 
same,  when  twJ  or  more  joiidly  and  severaUy  engage  to  pay  ,a 
sjiecific  sum  of  money,  notwithstanding  some  of  the  parties  may 
be  sureties?  Is  there  not  a  community  of  interest  between  the 
parties  so^contracting,  ^uood  that  particular  contract?  There 
is  undoubtedly  apntnfjr  of  interest  between  the  parties,  although 
some  of  them  may  be  sureties,  as  it  is  said  the  defendant  is,  in 
this  case.  In  £raU  vs.  Partridge,  Lord  Kenytm,  said :  "  Where 
one  person  ia  surety  for  another,  and  compellable  to  pay  the.  whole 
debt,  and  he  is  called  upon  to  pay,  it  is  money  paid  to  the  use 
of  the  principal  debtor,  and  may  be  recovered  in  an  action 
against  him  for  money  paid^  even  though  the  surety  did  not  pay 
tbfe  debt  by  the  desire  of  the  prirnipa]."     8  Tirm  Rfp.  310. 

Srfin  the  case  cited  from  itoUs*.'7i)!(^(T7i«if,  in  Child  vi.MorUy, 
(8  Term  Rtp.  614,)  where  a  parly  met  to  dine  tt  R  tavern,  and 
afterdioner,  all  but  one  oftheih  went  away  without payuig  their 
quota  of  the  reckoning,  and  that  one  paid  for  all  the  rest ;  and  it 
was  held,  that  he  might  recover  from  the  others  their  aliquot 
{H^portions.  Upon  what  principle  was  the  one  who  paid  the 
whole  bill,  entitled  1o  recover  from  the  others  ?  Doubtless  upon 
the  principle,  that  the  parties  had  associated  themselves  together, 
for  the  purpose  of  that  particular  tTonsaction,  and  were  jointly 
and  severally  liable  to  pay  for  the  dinner,  of  which  they  all  par- 
took, asa  tpedid  association  of  individual^,  who  were  sureties  for 
each  other ;  there  was  ipritniy  of  interest  betwen  them  in  respect 
to  that  special  undertaking,  and  the  payment  made  by  me,  of  the 
whole  bill,  Was  foade  for  the  benefit  of  ott  ^  othtrs.  Hne  the 
defendant,  with  three  others,  jointly  and  severally  proitaisedto 
pay  the  sum  of  money  specified  in  the  note.  la  respect  to  this 
contract,  they  weiejoiftily  interested,  and  the  holder  of  the  note 
had  the  right  to  consider  them  as  joint  and  several  contractors, 
ao  fer  as  its  payment  is  concerned,  as  if  they  had  beea'partners. 
There  being  a  community  of  interest  between  them,  in  respect  to 
this  particular  c»ntnid,  the  promise  of  one  to  pay  it  befwe  the 
Statute  bar  bad  attached,  must  be  considered  as  the  promise  of 
all ;  upon  the  principle,  that  each  joint  caiiti«ctnT,\i^  tcsfucX 
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to  the  joint  confracty  is  to  be  considered  as  the  agent  <^the  others. 
The  payment  made  by  one,  from  which  the  promise  is  to  be  in- 
ferred, accrued  to  the  benefit  of  all  the  other  joint  contractors. 
Can  the  other  joint  protnisors  derive  a  benefit  from  the  pa3rment 
made  by  one,  and  repudiate  the  act,  when  the  legal  consequen- 
ces which  result  from  such  payment  operate  against  them  ? 
Upon  what  legal  principle  can  the  defendant  receive  t/ie  benefit 
of  the  payment  made  by  one  of  his  joint  promisors,  and  not  be 
bound  by  all  the  legal  consequences  which  result  from  that  pay- 
meni  ?  The  defendant  in  effect  says,  that  his  copromisor  was 
his  agent  to  make  the  payment  on  the  note,  and  extinguish  kis 
liability  to  that  extent ;  but  when  that  act  of  his  agent  in  mak- 
ing the  payment,  is  sought  to  be  made  to  operate  against  him 
4>y  preventing  the  bar  of  the  Statute  of  Limitations,  then  it  is,  be 
repudiates  kis  agency. 

The  defendaod  &  error  cited  on  the  argument,  BeU  vs,  Marrisonj 
1  Peters.  Lei^^.  Cadet  17,  Sergeant^  Rawle.  Bank  qfExe^ 
ler  vs,  SuUmany  eisd.  6  JVew  Hampshire  Rep.  In  Bell  vs.  Morri- 
son and  Ijennf  vs.  Cadety  the  promise  was  made  -q/ier  the  dissolur 
ttovj  of  the  copartnership.  The  Bank  oj* Exeter  vs.  SuUivcmj  cov- 
ers the  point  made  by  the  plaintiff  in  error.  In  that  case,  as 
here,  the  promise  was  made  before  the  Statute  had  operated  as  a 
bar,  but  the  great  weight  of  authority,  both  in  England  and  in 
the  United  States,  is  in  opposition  to  the  judgment  of  the  Conit 
in  the  Bank  of  Exeter  vs.  Sullivan.  In  Whiiecomb  vs.  Wkiib^j 
{2  Douglass  J  652)  Lotd  JMiww/feWbeld,  that  the  payment  by  one, 
is  payment  for  all ;  the  dne  acting  virtually  as  agent  Jfot  the  rest 
In  Parham  vs.  Rayrial  (2  Bingham^  306,)  Ch.  Justice  Besi^ 
elaborately  considered  the  question,  and  sustained  the  judgment 
in  Wkitecomb  vs.  Whiting j  holding  that  case  to  rest  on  tlie 
same  principle,  as  decisions  with  respect  to  admissions  by  one  of 
several  persons  jointly  concerned,  in  other  instances ;  that  an 
cftomaty  would  be  created  by  departing  from  it ;  that  it  had  been 
confirmed  in  many  cases,  and  not  shaken  by  any  authority.  See 
also  Wyatt^  Hodson^  8  Bingham^  309.  Peasevs.  Hirst,  10 Ban. 
4r  Cress.  122.  Burleigh  vs.  Stott,  3  Bam.  ^  Cress.  36.  SnOk 
fft.  Ludlawy  6  John.  Rep.  267.    Johnson  vs.  BearMk,  16  JMt 
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Rep.  3.  Beitz  vs.  FuUer,  1  McCorcPs  Rep.  641.  White  vs.  Haky 
^  Pick.  Rep.  ^'dl.  Sigoumey-vs.  Drvry,  14  Pick.  Rep.  387, 
Dinsmore  vs.  THnsmortj  8  Ship.  Rep.  433.  Shelion  vs.  Cocke j  3 
Mwyr.  Rep.  191.  Walton  vs.  Rolmson,  5  bedelPs  J>f.  C.  Rep. 
341.  Brewster  vs.  Hardeman^  Dudley's  Rep.  150.  The  prom- 
ise having  been  made  by  one  of  the  joint  and  several  promisors, 
be/t^eihe  Statute  had  operated  as  a  bar,  we  are  of  the  opinion, 
both  upon  principle  and  authority,  that  it  took  the  case  out  of 
the  Statute  as  to  the  other  joint  and  several  promisors*,  there- 
fore, let  the  judgment  of  the  Court  below  be  reversed. 


No.  83. — Philip  Fitzgerald,  plaintiff  in  erroi^  vs.  Sandfori> 
Adams  and  Bennet  Youngblood,  defendants. 

[1.]  The  rule  requiring  the  productioD  of  the  bett  evidence  of  which  the* 
nature  of  the  case  is  jiusceptible,  is  essential  to  ihe  true  administration  of 
justice. 

[2.)  The  cases  which  most  frequently  call  for  the  application  of  this  rule^  sre 
those  which  relate  to  the  substitution  of  ortd  for  teritten  evidence. 

[3.]  In  all  cases  where  the  law  requires  that  the  evidence  of  the  transactioiy 
ihould  be  in  writing,  no  other  proof  can  be  substituted,  as  long  as  the  wri- 
ting exists,  and  is  in  the  power  of  th'd  party. 

[4.]  The  jurisdiction  given  to  Jhsticcs'  Courts,  is  to  hear  and  determine  suits- 
by  summorii  or  warrant ;  and  a  copy  of  the  process  is  to  be  tervc^d  by  the 
Constable  personally  on  the  defendant,  or  left  at  hfs  usual  and  notorious 
place  of  abode. 

[5.]  It  ia  the  duty  of  the  Constable  to  make  an  enti^  of  service  on  the  sum- 
mons or  warrant,  in  writing,  and  sign  such  return. 

[6.1  These  original  documents  will  be  presumed  to  be  preserved  and  of  file  . 
in  the  proper  repository  for  the  official  papers  of  the  Militia  District,  until  the 
•   contrary  appears,  and  no  secondary  evidence  can  be  allowed,  until'  diligent 
.  search  has  been  made  for  this  primary  proof. 

CerHorariy  in  Fayette  Superior  Court.    Decided  by  Judge 
Hill,  September  Term,  1850. 
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Philip  Fitzgerald  obtained  nine  judgments  against  the  defend- 
ants in  error,  in  a  Justice's  Court  in  Fayette  County,  at  the  April 
Term,  1842.  On  the  13th  of  the  same  month,  fi.  fas.  wereis- 
45ued  thereon,  which  were,  in  March,  1849,  levied  on  the  property 
of  Adams,  who  filed  his  affidavits  of  illegality  to  said  Ji.  fas.  on 
the  grounds — 

1st.  Because  he  never  was  summoned  to  appear  and  defend 
^aid  suits,  nor  had  any  notice  that  the  same  were  pending. 

2d.  Because  no  original  summons  were  ever  issued,  nor  co- 
pies served  on  him,  nor  service  acknowledged,  nor  judgment 
confessed,  neither  by  himself,  nor  any  other  person  authorized  to 
do  fio  for  him. 

At  the  August  Term,  1849,  of  the  Justice's  Court,  a  trial  was 
had  upon  the  said  affidavits  of  illegalitj-,  when  the  defendant 
proposed  to  prove  by  Archibald  McEachem,  that  he  (witness) 
was  the  only  Constable  acting  in  the  district  the  year  in  which 
the  judgments  were  obtained,  and  that  he  did  not  ser\^e  the  de- 
fendants with  any  summons  in  the  cases. 

To  which  the  plaintiff  objected,  on  the  ground  that  the  evi- 
dence sought  to  be  submitted  was  secondary  in  its  character  and 
was  inadmissible,  until  it  was  shown  that  the  original  sunmions, 
with  the  return  of  the  Constable  thereon,  were  lost  or  were  ne- 
ver issued,  and,  also,  because  parol  evidence  was  .inadmissible 
to  set  aside  a  judgment,  and  if  there  was  any  irregularity,  ad- 
vantage should  have  been  taken  of  the  same  at  an  earlier  day. 
Which  objections  were  overruled  by  the  Court,  and  the  evidence 
allowed  to  go  to  the  Jury.  The  Jury  returned*  a  verdict  sus- 
taining the  affidavits  of  illegality. 

From  the  decision  of  the  Justices  and  the  verdict  of  the  Jury, 
a  certiorari  was  taken  to  the  Superior  Court,  upon  the  hearing  of 
which,  Judge  HiU  sustained  the  decision  of  the  Justices  and  the 
Jury,  and  dismissed  the  certiorari^  and  counsel  for  plaintiff  ex- 
cepted. 

Tq^wELL  and  Fuller,  for  plaintiff  in  error. 

CoNNEB  and  Stone,  for  defendants. 
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By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

At  the  April  Tehn,  1842,  of  the  Justice's  Court  in  and  for  the 
549th  MiHtia  District  of  this  State,  Philip  Fitzgerald  recovered 
nine  judgments  against  Bennet  Youngblood  'and  Sandford  Ad- 
ams. Oh  the  30th  day  of  the  same  month,  executions  were  is- 
%vied  upon  these  judgments  by  JoJ^n  Lunmas,  a  Magistrate  of 
the  District.  On  the  31st  day  of  March,  1B49,  these  ^.  Jb9^ 
were  levied,  by  the  Constable,  on  the  property  of  Adams,  one  of 
tihe  defendants,  who  made  oath,  that  the  same  were  proceeding 
illegally  against  him,  upon  the  ground  that  he  was  niever  sum- 
moned to  appear  and  defend  said  suits,  nor  had  he  any  notice 
of  the  pendency  thereof;  that  no  warrants  ^vere  ever  issued  or 
Copies  served  in  the  cases,  or  service  acknowledged,  or  judg- 
ments, confessed,  either  by  himself  or  any  other  person  duly  au- 
thorized by  him  for  this  purpose. 

On  the  trial  of  the  illegality,  Archibald  McEacliem  was  intno- 
duced^,  who  testified  that  he  was  Constable  of  the  549th  District 
in  1842,  and  that  he  had  no  recollection  of  serving  Adams 
with  copies  of  the  summonses  in  these  cases ;  that  there  ^re  fre- 
quently two  Constables  acting  in  the  district  at  the  same  time, 
but  his  impression  was,  that  there  was  but  one  hi  1842. 

To  this  testimony  the  plaintiff  objected,  as  seoondaty  and  ii^ 
ferior— no  search  having  been  made  for  the  original  papers  in  Ae 
cases ;  but  the  objection  was .  overruled,  and  a  verdict  rendered 
for  defendant. 

A^certiorari  was  applied  for  and  obtained,  but  dismissed  upon 
the  hearing,  and  the  decision  of  the  Justice's  Court,  setting  aside 
the  Ji.  fas.  sustained.  Was  the  parol  proof  admissible  on  the 
original  trial  ?      • 

[1.]  The  law  requires  the  production  of  the  best  evidence  of 
which  the  case,  in  its  nature,  is  susceptible,  for  the  obvious  nea- 
aon,  that  if  this  is  withheld,  it  is  fair  to  presume  that  the  pariy 
had  some-  sinister  motive  for  not  producing  it,  and  that  if  offered, 
hisr  design  would  be  frustrated.  The  rule,  say  the  text  books, 
thus  becomes  essential  to  the  true  administration^  ^ofi^t^. 

YOLJX  60 
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[2.]  The  cases  which  most  frequently  call  for  the  application 
of  this  rule,  are  those  which  relate  to  the  substitution  of  oral  for 
written  evidence ;  and  these  Mr.  Greenleqf  arranges  into  three 
classes — ^including  in  the  first,  those  instruments  which  the  law 
requires  should  be  in  writing,  such  as  records,  public  docu- 
ments, &c. 

[3.]  In  all  such  cases,  the  law  having  required  that  the  evi- 
dence of  the  transaction  should  be  in  writing,  no  other  proof 
can  be  substituted  for  that,  as  long  as  the  writing  exists,  and  is 
in  the  power  of  the  party. 

Thus,  where  oaths  are  required  i6  be  taken  in  open  Court, 
whete  a  record  of  the  oath  is  made,  or  before  a  particular  offi- 
cer whose  duty  it  is  to  certify  it,  or  where  an  appointment  to  an 
additional  office  is  required  to  be  made  and  certified  on  the  back 
of  the  party's  former  commission,. the  written  evidence  must  be 
produced.     Treatise  on Dmdencey  vol.  1,  §§82,  85, 86. 

[4.]  By  an  amendatory  Act  to  the  Judiciary,  passed  in  1811, 
{Princey  501,)  Justices  of  the  Peace  are  empowered  to  hear  and 
determine  all  suits,  on  any  liquidated  demand  or  account  not  ex- 
ceeding thirty  dollars,  by  stmimons  or  vmrranty  a  copy  of  which  it 
is  made  the  duty  of  the  Constable  to  serve  personally  on  the  de- 
fendant, or  leave  at  his  usual  and  notorious  place  of  abode. 

[5.]  And  the  Statute  expressly  declares,  that "  It  shall  be  the 
duty  of  the  Constable  serving  the  summons  or  warrant,  to  make 
an  entry  of  service  thereon^  in  vniting^  and  Mgn  such  return. 
Prince^  502. 

[6.]  Here,  then,  is  an  Act,  to  wit :  the  service  of  these  sum- 
monses or  warrants,  which  the  law  requires  to  be  in  writing ;  and 
the  rule,  therefore,  is  imperative,  that  no  secondary  prdof  canbe 
substituted  until  it  is  ascertained  by  the  proper  search,  that  thea* 
original  documents  do  not  exist,  or  are  not  in  the  power  of  the 
pjurty.  Until  the  contrary  is  shown,  we. are  bound  to  presume 
that  these  documents  have  been  preserved,  and  are  of  file  in  the 
proper  repository  for  the  official  papers  of  this  Militia  District ; 
and  until  a  suitable  effort  is  made  to  elicit  the  truth  from  these 
priiuary  and  original  sources  of  information,  it  would  be  danger- 
ous, in  the  extreme,  to  permit  the  solemn  judgments  of  a  Court 
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of  competent  jurisdiction  to  be  set  aside  by  the  vague  and  un- 
certain recollection  of  the  Constable. 

We  are  all  of  the  opinion,  that  the  judgment  must  be  revers- 
ed, and  the  certiorari  sustained. 


No.  84. — The.  Justices  of  the  Inferior  Court  of  Pike  Coun- 
ty, plaintiffs  in  error,  vs.  The  Griffin  &  W^st  Point  Plank 
Road  Co.  defendants. 

[  I.]  GrauUk^rum'tbc  Legislatiiri'  to  a  compan]^^  in  derogation  of  common  right, 
ace  to  bo  strictly  constmcd. 

[2.]  A  Plankroad  Company  under  authority  from  the  Legislaturo,  to  con- 
stract  a  Plankroad  between  two  designated  points,  have  no  right  to  ajv 
propriate  to  that  puri>o80,  the  whole  of  a  public  highway,  without  express 
authority  in  their  charter. 

[3.]  Where  the  charter  authorizes  tlie  company  to  locate  their  road  upon 
'  any  part  of  a  highway,  where  it  becomes  hecess^ry  to  do  so :    Heldf  that 
in  such  a  grant,  the  Legislature  did  not  intend  that  they  should  be  author- 
ized to  appropriate  the  whole  course  of  any  highway. 

[4.]  Such  a  grant,  whiUt  it  is  to  dc  strictly  construed^  is  to  be  interpreted  so 
as  to  secure  to  the  company  beneficial  results.  The  necessity  contempla- 
ted by  the  Legislature,  is  not  such  a  necessity  of  using  a  highway,  as  with- 
out such  Use  Would  defeat  the  enterprise,  but  a  reasonable  necessity.  As, 
for  example  :  to  avoid  constructing  a  costly  bridge  over  an  almost  impassa- 
ble swamp,  or  an  inconvenient,  wide  departure  from  the  proper  direction 
of  the  plankroad. 

[5.]  The  company  are  to  jlidgc  of  the  necessity  in  llie  first  instance,  subject 
to  be  finoliy  controlled  by  the  action  of  the  Courts;  and  whether  the  necossitjr 
exists  or  not,  is  a  question  of  fact  ta  bo  determined  on  the  prodaction  pf 
evidence. 

[6.]  In  cases  where  such  necessity  exists,  the  company  are  bo^^d  by  their 
charter  to  pay  the  damages  resulting  from  the  appropriation  of  the  highway, 
to  be  ascertained  in  the  manner  pointed  out  in  the  charter,  and  any  de- 
parture from  the  directions  therein  contained,  or  fraudulent  or  collusive 
acts  on  the  part  of  the  com^muy  in  relation  to  the  assessment,  will  vitiate 
the  whole  proceeding,  and  subject  them  to  injunction. 
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[7.]  Heidi  that  under  the  charter  of  the  Griffiu  &  Went  Poiut  Plaukroad 
Company,    and  uiidtr  the  general  law,   the  Inferior  Court  of  Pike  Coauty, 
may  rightfully  institute  suit  in  Ec^uity,  to  restrain  them  from  a  violation  of 
their  charter. 

In  Equity.     Application  to  Judge  Stark  for  an  injunction. 

The  Justices  of  the  Inferior  Court  of  Pike  County,  for  the  use 
of  the  people  thereof,  applied  to  Judge  Stark  for  an  injunction 
against  the  Griffin  &  West  Point  Plankroad  Company. 

The  bill  alleges  that  Uie  company  had  proceeded  to  seize  and 
appropriate  to  their  use,  the  public  road,  leading  from  the  City  of 
Griffin,  to  the  Flat  Shoals  on  Flint  river,  passing  through  three 
militia  districts  in  the  said  County  ot  Pike ;  that  by  -fraud  and 
Combination  with  the  Commissioners  of  Roads  in  the  said  districts, 
the  said  Company  had  procured  the  appointment  of  Commission- 
ers, as  provided  by  the  terms  of  their  charter,  who  had  assessed, 
in  one  of  the  districts,  no  damages  or  compensation,  and  in  the 
others,  merely  nominal  compensation  for  the  use  of  a  public 
road  as  the  site  to  be  occupied  by  &e  plankroad ;  that  the  Com- 
missioners of  roads  in  two  of  the  districts  had,  in  accordance 
with  the  award  of  the  arbitrators,  proceeded  to  execute  a  fee 
simple  title  to  the  public  road,  sixty  feet  wide  to  the  said  Com- 
pany. The  bill  charges  that,  there  was  no  necessity  for  the  said 
Company  to  appropriate  and  occupy  the  said  public  road  with 
their  plankr9ad  ;  arid  that  by  so  doing,  they  have  violated  the  pro- 
visions of  their  charter,  whi^h  the  bill  alleges,  Confers  no  such 
right. 

The  bill  charges,  in  order  to  show  that  no  such  necessity 
exists,  that  Mr.  Heely,  the  contractor,  had  proposed  to  the 
said  company  to  build  the  road  for  $300  less  per  mile,  if  they 
would  aHow  it  to  be  laid  down  in  a  site  different  from  that  of  the 
public  road. 

The  bill  charges,  that  the  acts  and  doings  of  the  ^d  compa- 
ny in  appropriating  the  public  road,  &c.  &c.  tends  to  the  injuiy 
of  complainants,  as  guardians  of  the  interests  of  the  people  of 
Pike  County,  inasmuch  as  if  said  company  shall  be  allowed  so 
to  do,  they  will  be  compelled,  in  obedience  to  thfe  widies  of 
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a  large  majority  of  the  people  of  the  County,  to  open  a  new  road^ 
along  and  near  the  site  of  the  Flat  Shoals  road,  tlius  occupied  by 
by  the  plankioad,  and  that  such  public  road  will  cost. the  Coun- 
ty of  Pike  not  less  than  six  thousand  dollars. 

The  bill  prays  that  the  company  may  be  temporarily  enjoined 
to»  p,^  wiU,  4e  «o,ZL.^f  ^  pLUd,  in  U.. 
site  of  the  public  road^  until  they  give  adequate  security  to  com- 
plainants, to  pay  such  damages  as  may  be  assessed  i^ainst 
them ;  that  they  may  be  enjoined  until  their  right  to  appropri- 
ate ,the  public  road,  is  judiciaDy  decided.  The  bill  ^Iso  prays  a 
perpetual  injunction  against  the  said  company  takijotg  and  using  die 
Flat  Shoals  road ;  that  the.  deeds  exe:cuted  to  tlte  said  compa- 
ny by  the  Commissioners  of  Roads  for  the  militia  districts 
through  which  said  road  passes,  may  be  deUvered  up  and  can- 
eeUed ;  that  tlie  said  company  may  be  decreed  to  pay  com- 
plainants such  damages  as  by  them  may  hs^ve  been  sustained^ 
39  the  guardians  of  the  pecuniary  interests  of  Pike  County. 

Judge  Sark  refused  to  grant  the  injunction^  whereupon  sqf* 
Ucitors  for  complainants  excepted. 

S.  T.  Bailey  &  W.  W.  Arnold,  for  plaintiffs  in  error. 

McCuNE,  for  defendant  in  error. 

By  the  Court. — ^Nisbet,  J»  delivering  the  opinion. 

*  Our  duty  in  this  case  is,  first  to  determine  whether,  according 
to  the  case  made  in.  the  bill,  the  Plankroad  Company  in  locating 
aiid  laying  out  their  road,  have  acted  within  their  charter  ? 
In  doing  so,  we  are  to  hold  the  facts  stated  in  the  bill  to  be  true, 
it  was  charged  in  tlie  bill,  and. I  believe  was  admitted  in  the 
argument,  that  they  had  located  their  road  on  one  of  the  public 
roads  of  the  County  of  Pike,  through  the  whole  extent  of  that  road 
from  the  City  of  Qriffin  to  the  Coimty  line.  That  public  road, 
-it  is  charged,  was  laid  out  and  construct^d  under  the  law,  by 
the  County  of  Pike,  and  at  the  expense  at  that  County.  It  is  a 
highway,  and  was  at  the  time  of  locating  the  plankroad  V0^^^> 
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used  by  the  people  at  large  as  such,  and  tvas  of  grijat  public  utility. 
Our  first  inquiry  is  this,' have  thia  company  tlie  right  to  appropri- 
ate the  highway  to  tlie  purposes  of  the  plankroad  at  all?  Our 
second  inquiry,  if  they  have,  is,  to  what  extent  have  they  this 
right?  The  bill  does  not  question  the  power  of  the  Legislature 
to  grant  to  this  company  the  use  of  the  highway  for  their  road. 
We  are  not  called  upon,  tlicrefore,  to  consider  this  power  in  the 
Legislature  ;  if  we  were,  I  sliould  not  be  prepared  to  deny  it  It 
would  seem,  that  the  Inferior  Court,  acting  under  authority  of 

.  law,  has  the  po^'er  to  discontinue,  as  well  as  to  lay  out  and  open 
public  roads.  The  Legislature  may  do  the  same  thing  Acting 
directly.  The  discontinuance  of  a  public  road,  is  the  exercise  of 
the  same  power  which  is  exerted  in  granting  its  appropriation  to 
another.  The  Legislature  may  revoke  the  easement,  since  it 
is  one  which  appertains  to  the  public  at  large,  and  in  which  no 
individual  or  corporation  has  a  vested  right  The  whole  people 
are  represented  in  the  Legislature,  and  the  act  of  the  Legisla- 
ture is,  therefore,  the  act  of  the  public,  to  whom  the  casement 
appertains;  It  is  the  legitimate  exercise  of  the  sovereign  power 
See  11  Vem.  R.  198.  4  Humph,  ii.  315.  '  2  Mass.  143.  10 
Jok?is.  R.  3S9.  1  Caines*  R.  Ill .  Ifthe  Legislature  may  grant 
the  whole  of  an  existing  highway  to  a  company  upon  which  to 
build  a  plank  road,  it  may  grant  a  part,  or  it  may  authorize  its 
obstruction  at  certain  points  on  it  Whether  the  Legislature  can 
grant  away  a  public  highway,  without  providing  for  compensation 
to  the  County  at  whose  expense  it  was  opened,  is  also  a  ques- 
tion not  made  in  this  record  ;  for  the  charter  to  this  <;ompany  re- 
quires them  to  make  compensation  for  so  much  of  the  public 
road,  as  it  may  be  found  necessary  for  them  to  use. 

The  charter  authorizes  the  company  to  construct  their  road  on 
the  public  roads.  Of  this  we  have  no  doubt  The  act  authorizes 
the  building  of  a  plankroad  from  Griffin  to  West  Point,  and  pro- 
vides for  the  right  of  way  over  the  lands  of  individuals,  and  the 
means  of  assessing  the  damages,an  case  of  disagreement  between 
the  proprietors  and  the  company.  In  the  6th  section  it  is  declar- 
ed, "  That  whenever  it  shall  become  necessary  for  said  Plank* 

road  Compainy  to  use  any  p;iT\  of  a  highway  for  the  construction 
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of  said  plankroad^  tlie  Commissioners  of  Roads  of  the  militia  dis- 
trict iii  which  such  highway  is  situated,  or  a  majority  of  them, 
may  agree  with  said  company  for  taking  and  using  such  higliway 
for  the  purposes  aforesaid."  It  then  proceeds  to  direct  how. die 
damages  shall  be  assessed  in  case  of  disagreement  between  the 
company  and  the  Commissioners  of  Roads,  and  to  whom  they 
shall  be  paid,  and  how  appropriated.  Here  is  an  express  recog- 
nition of  the  right  of  the  company  to  use  the  highway.  The  6th 
section,  indeed,  conveys' to  the  cortipany  a  grant  of  the  easement. 
But  to  what  extent  ?  How  much  of  the  highway  may  tliey  use  ? 
Clearly,  not  tlie  whole.  It  was  manifestly  not  the  intention  of 
the  Legislature,  to  discontinue  any  public  road,  by  substituting  a 
plapkroad.  They  4id  not  intend  to  authorize  the  company  to  ob- 
struct any  road  tliroughout  its  entire  course,  and  deprive  the 
public  of  its  use. 

[1.]  No  right  can  be  given  to  a  corporation  by  implication. 
A  grant  to  an  individual,  or  company,  which  is  in  derogation  of 
common  right,  is  to  be  strictly  construed.  Even  where  there  is 
ambiguity  in  a  charter  as  to  the  extent  of  the  powers  conferred, 
,the  doubt  shall  operate  in  favor  of  the  public  and  against  the 
grantee.  See  ante  the  case  of  R,  McLeod  el  aL  Trustees^  Sfc.  vs> 
Henry  K.  BuriaughSj  defendant. 

[2.]  Here  there  is  no  ambiguity  about  the  qucstmn,  whether 
tliey  intended  the  company  to  appropriate  and  destroy  a  public 
road.  They,  beyond  all  shadow  of  doubt,  did  not  so  intend* 
If,  as  to  the  construction  of  grants  ordinarily,  which  are  in  dc 
rogation  of  common  right,  nothing  passes  by  implication^ — ^if 
companies  in  the  use  of  special  privileges,  are  held  stringently* 
within  their  charters,  with  accumulated  strength  of  reason,  these 
rules  apply  in  this  case.  The  easement  in  the  highway,  apper- 
tains to  tlie  public  at  large— in  it  the  people  of  Pike  have  a 
special  interest — an  interest  which  amounts  to  an  equitable  pro* 
perty,  springing  from  the  price  which  they  paid  for  its  construc- 
tion. They  and  the  public  at  large  enjoy  the  easement  under  a 
legislative  grant.  The  revocation  of  this  grant  cannot  be  pre- 
sumed. Nothing  short  of  a  clear  and  unqualified  expression  of 
the  legislative  will,  can  authorize  a  Court  to   reco^wvL^  ^>\^  ^ 
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grant.  When  I  speak  of  the  powers  of  this  incorporation  be- 
ing in  derogation  of  common  right,  I  do  not  mean  to  say  that 
to  build  a  plankroad  and  charge  toll  thereon,  is  a  common  right. 
I  know  that  it  is  not,  and  that  it  exists  only  by  authority  from  the 
Legislature. 

But  I  do  mean  to  say,  tliat  a  grant  of  the  right  to  appropri- 
ate to  the  purposes  of  a  plankroad,  an  existing  public  highway, 
is  arcstraint  upon  common  right— a  Umitatidn  of  aprivilege  which 
by  existing  law,  belongs  to  all  tlie  people  in  common,  to  wit : 
the  privilege  of  passing  iipon  the  highways  of  the  State  in  pur- 
suit of  busiiKTss  or  of  pleasure,  free  of  charge.  Thait  clause  of 
this  charter  which  relates  to  highways  is  to  be  strictly  construed. 
By  the  limitation  of  the  use  of  the  highway  to  cases  of  necessitj', 
all  idea  of  a  grant  of  the  right  of  using  the  whole  highway  Ls  ex- 
cluded. The  Legislature  say,  that  whenever  it  shall  become 
necessary  for  the  plankroad  to  use  any  part  of  a  public  highway, 
jcc.  They  speak  of  a  necessity  to  use  not  lAe  whole^  but  any  part 
As  a  part  is  less  tihan  the  whole,  where  the  grant  is  limited  to  a 
part,  it  can  not  extend  mathematically,  or  legally,  to  the  whole. 

[3.]  It  is  manifest,  farther,  that  the  Legislature  did  not  intend 
that  this  company  should  obstruct  tlie  highway,  except  in  cases 
of  necessity,  much  less  occupy  the  whole  of  it ;  in  this,  that  the 
Act  does  not  permit  it  to  cross  any  highway,  but  upon  condition 
that  it  does  not  obstruct  it.  It  grants  the  power,  "  if  ne6d  be, 
to  conduct  the  plankroad  across  any  public  road  or  highway,  and 
across  any  stream  or  watercourse  that  may  be  across  the  route : 
ifroeidedy  said  company  shall  so  construct  their  plankroad  across 
lA  public  roads,  as  not  to  obstruct  or  injure  the  same."  ^cb 
i|f 4^^'^^'  P^^  228.  Were  there,  in  fact,  a  necessity,  such 
jBS  I  ahafl  hereafter  define,  to  build  this  plankroad  upon  the 
wnole  course  of  a  highway,  I  should  unhesitatingly  hold,  that  the 
company  could  not  use  it  to  that  extent  Because  it  is  obvious- 
ly not  the  intention  of  the  Legislature,  drawn  from  the  charter, 
to  authorize  the  suppression  or  discontinuance  of  a  highway. 
It  is  our  judgment,  therefore,  that  the  injunction  ought  to  hate 
been  granted,  upon  the  ground  tliat  the  company  have  exceeded 
their  power  under  their  cVvatter,  inlaying  out  their  road  upon  one 
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of  the  public  highways  of  the  County  of  Pike,  throughout  its  en- 
tire course.  Whether  the  fact  be  true,  as  charged  in  the  bill, 
that  they  have  so  laid  out  their  road,  is  a  question  to  be  determin- 
ed at  the  hearing. 

[4.]  The  bill,  however,  goes  farther  still,  aYid  avers  that  there 
is  no  necessity  for  occupying  arty  part  of  the  highway,  and  that 
on  that  account  the  company  have  Exceeded  their  powers.  This 
allegation  makes  it  necessary  to  settle,  with  as  much  precision 
as  we  can,  the  kind  of  necessity  contemplated  by  the  Legisla- 
ture. The  grant  is,  that  when  it  shall  become  necessary^  the  com- 
pany shall  use  the  highway.  "When  does  it  become  necessary, 
in  the  sense  of  the*  word,  as  used  in  this  charter  ?  The  word  in 
its  usual  acceptation,  in  its  familiar  and  commonly  received  sig-» 
nification  and  import,  is  as  httle  doubtful  as  most  words.  Yet/ 
in  its  use,  it  has  more  than  one  meaning — there  are,  in  its  com- 
mon use,  at  least  shades  of  variation  in  its  •  meaning.  '  Perhaps 
I  would  be  justified  in  saying,  that  the  word  is  used  amongst 
men,  to  express  degrees  of  indispensableness,  as  well  as  ^t 
which  is  absolutely  indispensable. 

Now,  we  are  to  give  a  reasonable  interpretation  to  the  words 
of  i^  dausBj  having  reference  to  the  subject  matter,  and  also  to 
jDther  provisions.  The  subject  matter  is  the  grant  of  the  road 
privilege  to  the  company.  It  Ls  declared  in  the  charter,  that  they 
shall  have  the  right  to  construct  the  road  between  two  given 
points,  to  wit :  Griffin  and  West  Point,  considerably  remote  from 
each  other.  The  inference  is,  that  they  are  empowered  to  nm 
this  road,  in  the  direction  of  the  terminus  from  the  starting  pointy 
in  the  route  found  by  survey  the  most  convenient  and  best  adap* 
ted  to  the  work.  If  in  pursuing  this  route,  it  hecomeSriieeanqf 
to  use  any  part  of  a  public  highway,  they  are  authoHzlid  MuiHl 
it  Used  as  the  word  necessary  is,  in  reference  to  tiieob^MhririFr 
tde  law,  and  in  connection  with  its  other  provisions,  such  JHtei^ 
pretation  is  to  be  given  to  it,  as  will  make  the  grant  vdbich  il 
conveys  available  to  the  company.  It  is  not  to  be  so  strictly 
construed  as  to  defeat  beneficial  results  to  them.  We  consider 
fhat  the  necessity  contemplated  by  the  Legislature^  is  not  an  ab- 
solute, insurmountable  necessity.  For  exam^e  :  they  did  not 
vox.  IX  61 
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mean  that  the  company  should  use  the  highway  only  in  case 
there  was  no  practicable  passage  but  upon  the  highway,  at  any 
one  or  more  points,  for  a  plankroad,  between  Griffin,  and  West 
Point.  They  did  not  mean  to  confine  their  use  of  the  highway, 
to  cases  where,  if  they  did  not  use  it,  the  enterprise  must  of  neces- 
sity fail.  If  between  Griffin  and  West  Point,  there  lay  a  moun- 
tain barrier,  practicable  for  a  road  at  a  single  passage,  and  that 
occupied  by  a  highway,  the  use  of  that  passage  would  be  a  ne- 
cessity, without  which,  the  whole  enterprise  must  needs  fail. 
We  do  not  believe  that  the  Legislature  meant  that  extreme  ne- 
cessity. We  conclude  that  it  means,  what  I  can  no  otherwise 
designate,  than  by  calling  it  a  reasonable  necessity.  Thus  if  in 
the  route  of  their  road  laid  out  in  t^e  direction  of  its  terminus, 
it  becomes  necessary  to  appropriate  a  part  of  the  highway^  in  or- 
der to  avoid  bridging  at  great  expense,  an  almost  impassable 
swamp,  or  embanking  a  deep  and  wide  ravine,  or  in  order  to 
prevent  a  wide  and  inconvenient  departure  from  the  proper  di- 
rection of  the  road,  and  in  all  otlier  cases  falling  within  the  reason 
and  spirit  of  these  illustrations ;  the  Legislature,  no  doubt,  intend- 
ed that  they  should  use  it.  It  designed  to  give  to  the  company 
such  reasonable  accommodation  in  this  regard,  as  would  facili- 
tate their  enterprise,  and  which  at  the  same  time,  would 
not  to  any  great  extent,  obstruct  the  highway*  And  when  ob- 
structed, the  compensation  which  they  were  required  to  make, 
was  intended  to  enable  the  County,  without  expense,  to  open  a 
new  highway  to  the  extent  of  the  obstruction,  and  keep  up  the 
faciUty  of  communication  upon  it. 

[5.]  Of  this  necessity,  the  company  must  be  the  judge  in  the 
first  instance,  subject,  however,  to  the  final  judgment  of  tiie 
Courts  of  Justice.  They  must  proceed  to  use  such  parts  of  Ac 
fajgliway,  as  under  the  views  we  have  presented  of  necessity, 
they  may  think  within  the  legislative  grant,  but  at  the  peril  of 
being  arrested  and  finally  controlled  by  the  action  of  the  Court 
Whether  any  appropriation  of  it,  is  or  is  not  necessaiy,  is  a  ques- 
tion of  &ct,  to  be  determined  upon  proofs,  according  to  the  ci^ 
cumstances  of  each  case.  The  bill  denying  any  necessity  what- 
ever,  to  use  any  part  of  the  Ughway,  and  even  insisting  that  the 
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plankroad  could  be  laid  out  elsewhere,  with  equal  convenience 
and  less  costs,  we  have  no  alternative  but  to  allow  the  injunction 
for  this  reason  also. 

[6.]  The  complainants  farther'  charge,  that  in  the  assessment 
of  damages,  they  have  not  complied  with  their  charter.  This 
charge  applies,  but  not  with  equal  force,  to  all  the  districts.  It 
is  farther  charged  in  relation  to  some  of  the  districts,  that  the 
Commissioners  of  Roads  oolluded  with  the  company,  and  gave 
the  right  of  way  on  the  highway,  without  assessment,  and  that 
thus  the  County  was  deprived  of  the  compensation  which  the 
charter  gives  them,  and  that,  in  relation  to  others,  an  appeal  wa.^ 
prevented  from  the  award  of  the  commissioners,  by  fiaodulent 
representations  and  practices  on  the  part  of  the  company — that 
notice  of  the  time  and  place  of  making  the  assessment,  was  not 
given  according  to  the  charter — that  the  commissioners  were  not 
disinterested  persons,  and  that  in  no  case  was  the  return  of  the 
assessment  according  to  the  charter,  in  this,  that  the  benefits 
and  dam$iges  were  not  stated.  If  these  things  be  so,  the  charter 
has  been  violated,  and  the  complainants  are  entitled  to  an  in- 
junction, and  to  be  heard  on  the  facts.  It  is  not  necessary,  in 
minute  detail,  to  follow  the  allegations  of  this  bill,  as  to  each  of 
diese  districts,  separately.  It  suffices  to  say,  that  fraud  is  charg- 
ed upon  the  company,  as  to  all  of  them,  either  in  preventing  an 
assessment,  or  in  preventmg  an  appeal.  The  charter  contem- 
plates an  assessment,  only  when  the  company  and  the  Road 
Commissioners  fail  to  agree  upon  the  amount  of  the  damages. 
It  is,  therefore,  competent  for  them  to  agree,  and  if  the  conduct 
of  the  parties  is  fair,  free  from  fraud  and  banafde,  the  agreemoK 
is  binding  and  without  appeal.  The  charter  requires  that  tiie 
commissioners  shall  be  disinterested  freeholders.  If  the^  are 
not,  that  fact  wSl  invalidate  their  action.  It  requires  that  they 
diall  be  sworn ;  they  must  be  sworn.  'Five  days'  notice  to  the 
Commissioners  of  Roads  is  required  to  be  given  of  the  time 
«nd  place  of  making  the  award.  This  notice  must  be  given. 
The  charter  requires  that  the  Commissioners  shall  make  a  return 
of  their  award  in  writing,   specifying  therein   respectively,  the 
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amount  of  damages  and  benefit,  ^^hich  may  result  from  the  con- 
struction of  the  plankroad  on  the  Iiighvray.  < 

This  they  must  do.  The  Legislature  did  not  intead  that  this 
assessment  shoidd  be  a  matter  of  form,  or  that  the  benefits  and 
damages  should  be  imaginary  values,  to  exist  only  in  verbal 
reckoning.  They  intended  that  they  should  be  found  in  dollars 
and  cents — should  be  -  respectively  stated,  an4  be  maintained 
as  a  memorial,  by  being  filed  in  the  Clerk's  office  of  the  Superior 
Court ;  and  that  the  public  and  the  company  should  thus  have 
the  means  of  knowing  virhat  was  the  aetion  of  their  agents. 
This  requirement  was  intended  to  hold  the  commissioners  to  a 
strict  accountability  for  the  execution  of  their  trust,  by  requiring 
them  to  record  in  detail,  their  judgment — and  making  it  open  to 
the  inspection  of  all  men.  From  the  award  of  the  commission* 
ere  an  i^peal  lies  in  behalf  of  the  company  and  of  the  Road  Com- 
missioners. This  right  of  appeal  may  not  be  defeated,  and  must 
be  held  inviolate.  In  short,  this  company  is  bound,  as  well  as 
all  others,  to  pursue  their  charter.  Neither  we  nor  they  can  sit 
iv  judgment  on  the  reasonableness  or  expediency  of  its  require- 
ments. They  are  bound  .to  conform  to  the  legislative  will,  and 
it  is  our  duty  to  constrain  them  to  a  strict  conformi^.  In  thus 
plainly  speaking,  I  am  not  to  be  understood  as  censuring  the 
company.  If  the  facts  be  true  which  the  bill  states,  they  would 
be  fit  subjects  for  judicial  censure.  Our  judgment  is  founded  on 
the  case  made  in  the  bill.  It  may  be  true  or  not ;  we  are  to  take 
it  a^  true,  for  the  purposes  of  this  opinion.  Nor  are  we  to  be  un- 
derstood as  being  at  all  unfriendly  to  the  enterprise  of  this  com- 
pany. I  speak  what  I  know  to  be  the  opinion  of  each  member 
of  this  Court,  when  I  say  that  as  citizens,  we  most  cordially  ap- 
prove it,  and  rejoice  to  see  that  this  kind  of  improvement  is  like- 
ly to  obtain  to  a  great  extent  in  our  State.  And  fiartfaer,  thattfae 
public  spirited  citizens  who  projected  it  are  entitled  to  the  thanks  of 
the  State,  for  being  among  the  first  to  move  in  a  work  which 
promised  great  good  to  the  f  epublic.  But  we  need  scarcely  add, 
thaf  it  is  our  earnest  endeavor  to  hold  the  scales  of  justice  steaify, 
and  as  Judges,  to  know  neither  men  nor  corporations,  Kings  nor 
jKaisers. 
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In  the  7th  section  it  is  provided  that  no  difference  or  disagree- 
ment between  the  company  and  any  landholder,  shall  operate  by 
injunction  or  otherwise,  to  suspend  the  progress  of  the  said  work, 
but  the  same  shall  be  continued  without  interruption,  on  ade- 
quate securety  being  given  by  said  company  to  the  landholders, 
to  pay  such  damages  as  shall  be  assessed  in  manner  aforesaid. 
This  clause  extends  to  the  Commissioners  of  Roads  as  well  as 
to  landholders,  by  the  operation  of  tibe  8th  section..  If,  then,  in 
any  instance  of  disagreement  between  the  company  and  the 
Commissioners  of  Roads  about  the  damages,  the  company  shall 
give  the  bond  required,  eo  wstanti  and  ipso  JadOy  the  injunction 
is  dissolved. 

The  complainants  in  tliis  bill  having  stood  by  and  permitted 
this  company  to  construct  a  part  of  their  road,  without  moving  to 
enjoin  them  from  so  .doing,  the  judgment  of  this  Court  award- 
ing the  injunction,  does  not  extend  to  so  much  of  the  plankroad 
as  was  in  fact  built  before  the  application  for  an  injunction  was 
made  to  the  Circuit  Jlidge. 

[7.]  The  company  having,  as  wc  hold,  according  to  the  •!• 
legations  in  the  bill,  violated  their  charter,  the  next  inquiry  is, 
can  the  Inferior  Court  of  the  County  of  Pike,  institute  suit  by  in- 
junction to  restrain  them.  And  first,  is  it  competent  for  them 
to  sue  by  injuhction,  to  restrain  them  from  appropriating  the 
whok  of  a  public  highway,  for  the  purposes  of  the  plankroad  ? 

The  Inferior  Court  have  judicial  functions.  It  is  not  neces- 
sary to  inquire  particularly  what  they  are.  They  also  have  min- 
isterial functions.  They  are  the  agents  of  the  County  for  many 
purposes.  They  are  authorized  by  law  to  lay  out  and  open 
roads — ^to  appoint  commissioners  of  roads  in  the  several  districts 
of  the  Coimty.  They  are  the  supervisors  and  managers  of  the 
property  of  the  County — ^its  Court-house  and  jail,  and  public 
bridges,  for  example.  They  impose  the  taxes  authorized  by  law 
for  County  purposes — appoint  the  County  Treasurer,  who  is 
amenable  to  them.  Through  him  they  keep  all  the  funds  of  ike 
County — appropriate  and  disburse  them.  These  powers  charac- 
terise them  as  agents ;  and  for  the  purposes  of  their  agency, 
dxy  are  collectively  a  corporation  with  limited  powers.    The 
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right  of  such  a  corporation  to  sue,  whether  they  are  expressly 
clothed  with  that  power  or  not,  will  not  be  questioned.  It  is  in- 
cidental to  their  agency. 

The  easement  in  a  public  road,  is  a  property  in  equity,  be- 
longing  to  the  County  at  whose  expense  it  is  constructed.  It  is 
subject  to  use  by  the  public  at  large — hence,  as  I  before  have 
said,  it  appertains  to  the  public.  Yet  this  is  not  inconsistent  with 
the  idea  of  an  equitable  interest  or  property  in  the  County.  The 
public  use  may  be  considered  as  a  limitation  upon  that  property. 
The  interest  which  a  County  has  in  a  public  highway,  spnngs 
equitably  out  of  the  fact,  that  that  County,  and  not  the  whole 
public,  have  paid  the  costs  of  construction.  The  right  to  lay  out 
and  open  the  road,  is  derived  from  the  Inferior  Court,  acting  un- 
der the  Legislature.  The  easement,  is  a  legislative  grant.  The 
people  of  the  County  make  the  grant  available  by  the  outlay 
which  is  necessary  to  open  the  road,  and  so  long  as  the  grant  is 
unrevoked,  the  road,  that  is  the  easement,  is  an  interest  or  {nto- 
pertj  in  the  County.  The  Inferior  Court  are  the  depositories  of 
tfua  pnq>erty,  as  well  as  any  other.  It  is  their  duty  to  protect  It, 
^  .  as  much  so  as  to  protect  the  Court-house,  and  if  it  is  violated, 
V  they  have  the  right,  as  the  agents  or  trustees  of  the  County,  to 
go  into  a  Court  of  fruity  for  redress.  Secondly,  have  the  In- 
ferior Court  the  right  to  sue  in  Equity,  by .  injunction,  to  con- 
strain the  company  to  pursue  their  charter  in  the  assessment  of 
damages  ?  '  The  chiuler,  as  well  as  the  general  law,  settles  this 
point.  By  the  general  law,  the  damages  would  be  payable  to 
the  County  Treasurer,  and  be  subject,  in  his  hands,  to  the  order 
of  the  Inferior  Court.  They  are  the  County  agents  for  the  re- 
ceipt and  disbursement  of  it  By  law,  no  one  else  has  the  con- 
trol of  the  fund  when  in  hand,  and  no  one  else  can  enforce  that 
provision  of  the  charter  which  requires  the  company  to  pay  it 
As  tiie  fiscal  agent  of  the  County,  in  their  character  as  a  corpo- 
ration, they  are  authorized  to  constrain  the  assessment,  and  to 
enforce  them  to  make  it  in  pursuance  of  the  charter.  But  tiie 
charter  itself,  in  so  many  words,  makes  the  Inferior  Court  tiw 
agent  of  the  County,  to  receive  and  apply  the  ^^m?^%  for  it 
directs  it  6>  be  paid  to  them,  and  to  be  expended  in  improvi^ 
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the  highways  of  the  district  for  which  they  have  been  assessed. 
Such  an  agency  implieis  the  power  to  compel  the  assessment, 
to  prevent  tiie  company  from  depriving  the  County  by  fraud,  or 
by  Violations  of  the  charter,  of  it.  The  right  to  sue  is  incidental 
to  these  powers.  Pamphlet j  1849-'50,p.  229. 
Let  the  judgment  be  reversed. 


No..  85. — The  CoMinssioNias  of  Roads  for  580th  District, 
plaintiffs  in  error,  vs.  The  Griffin  &  West  Point  Plank- 
ROAD  Co.  defendants  in  error. 

[1.]  An  appeal  must  be.  eutered  by  the  appellant  ki  person,  or  by  bia  aU6r- 
ney  at  law,  or  by  an  attorney  in  fact,  duly  authorized  by  warrant  for  that 
purpose. 

[2^  Mayan  attorney  at  4aw;  who  appears  on  the  first  trial,  enter  an  appeal 
without  special  antbority  t  and  is  it  hia  duty  so  to  do  T     Quere  de  hoe. 

[3.]  Some  generil  remarks  upon  the  subject  of  plankroads. 

Motion  to  dismiss  appeal.  Heard  and  decided  by  Judge 
Stark,  August  Term^  1850,  in  Pike  Superior  Cour(. 

An  appeal  was  taken  to  the  Superior  Court  of  Pike  County^ 
from  an  award  made  by  commissioners  appointed  under  the  pro- 
vision of  the  charter  of  the  ^^  Griffin  &  West  Point  Plankioad 
Company,"  in  relation  to  said  company  taking  and  usang  the 
public  road  running  from  Griffin  to  the  Flat  Shoals,  through  said 
district,  as  a  site  for  their  plankroad.  The  appeal  was  entered 
by  Hartford  Green,  Allen  W.  Pryor  and  W.  W.  Arnold^  as  at- 
torneys a^  law. 

At  the  hearing,  Ai^st  Term,  1850,  of  said  Court,  a  motion 
was  OAde  to  (tismiss  the  appeal,  upon  the  following,  among 
other  grounds :  because  the  appeal  was  entered  b^  cct^skxi'^;^- 
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sonS)  styling  themselves  attorneys  at  law,  and  who  had  not  been 
employed  until  after  the  cases  had  terminated  by  an  agreement 
between  the  parties,  and  then  only  by  the  Inferior  Court. 

The  Court  sustained  the  motion,  and  dismissed  the  appeal ; 
'  whereupon  the  counsel  for  plaintiff  excepted. 

W.  W.  Arnold,  Greene,  Prior  and  Bailey,  for  plsdntififs  in 
error. 

McCuNE,  for  defendant. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  8th  section  of  the  Act  passed  by  the  last  Legislature,  to 
construct  a  plankroad  from  Griffin,  in  Pike,  to  West  Point,  in 
Troup  County,  pramdesy  "  That  whenever  it  shall  become  necet- 
$ary  for  said  Plankroad  Company  to  use  any  part'  of  a  public 
highway,  for  the  construction  of  said  plankroad,  the  Commission- 
ers of  Roads  of  the  Militia  District  in  which  such  highway  is  situat- 
ed, or  a  majority  of  them,  may  agree  with  said  company,  upon 
the  compensation  and  damages  to  be  paid  by  said  company,  for 
taking  and  using  such  highway,  for  the  purposes  aforesaid.  Such 
agreement  shall  be  in  writing,  and  shall  be  filed  atid  recorded  in 
the  office  of  the  Clerk  of  the  Superior  Court  of  the  County 
through  which  the  highway  may  pass ;  and  in  case  such  agree- 
ment cannot  be  made,  the  compensation  and  damages  for  taking 
such  highway  for  such  purposes,  shall  be  ascertained  in  the  same 
manner  as  the  compensation  and  damages  for  taking  the  pro- 
perty of  individuals.^'  See  Pamphlet  LawSy  1849,  1850,  p.  229. 
That  is,  by  three  disinterested  freeholders— one  to  be  appointed 
by  the  Judge  of  the  Superior  Court,  one  by  the  Company,  and 
one  by  the  Commissioners  of  Roads  for  the  District,  {^eeGih  sec- 
tion of  the  Aciy  lb.  p.  228,)  with  the  right  of  appeal  to  either  party 
to  be  tried  by  a  Special  Jury,  at  the  next  term  thereafter  of  the 
Superior  Court  of  the  County.     lb. 

The  Commissioners  of  Roads  for  the  580di  SGlitia  District 
and  the  Company,  not  being  able  to  agree  as  to  the  amoont  of 
compensation  to  b«p«id  fot  i^vnribL  t^  thfi  public  iy>ad,  as  wtf 
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appropriated  by  the  company  for  the  construction  of  the  plank^ 
road  through  that  district,  an  assessment  was  made  by  apprais- 
ers, in  terms  of  the  Statute.  One  of  the  three  Road  Commis- 
sioners ratified  the  award — ^the  other  two  protested  against  it  in 
writing ;  and  this,  so  far  as  the  record  discloses,  is  all  tbey  did  to 
signify  their  disapprobation. 

p.]  An  appeal  was.  entered  in  the  name  of  these  two  com- 
missioners, "  by  Green  Prior  and  Arnold,  attorneys  at  law," 
which,  at  the  appearance  term  of  the  Superior  Court,  was',  upon 
motion,  dismissed  for  want  of  authority  tg  enter  it,  and  it  is  to 
reverse  this  judgment  and  reinstate  this  appeal,  that  this  writ  of 
error  is  prosecuted. 

[2.]  It  is  not  necessary  to  determine  whether  an  attorney  of 
record  in  an  action,  in  which  a  verdict  has  been  rendered  against 
his  client,  may  prosecute  an  appeal  of  his  awn  accord,  and  with- 
out special  instructions,  and  whether  it  is  his  duty  so  to  do.  2 
Jud.  378.  CSfo.  Eliz,  111.  2  Sfkno.  61.  1  Salk.  89.  2  lb. 
603.  2  Lard  Raym.  895.  lb.  1048.  Bacon^s  Mo.  volvum  1^ 
pp.  406,  409:  2B.^P.  357.  2  D.  ^  E.  337.  8  Mm.  Rep. 
361.    2  Bibb,  382.     4  Conn.  Rep.  517. 

It  appears  that  the  counsel  who  entered  the  appeal,  were  not 
employed  on  the  trial  before  the  appraisers,  and,  consequently, 
were  not  what  are  usually  denominated  attorneys  of  record. 
The  presiding  Judge  certifies,  that  there  tvas  not  a.  particle  of 
evidence  exhibited  to  him,,  to  show  that  the  appeal  was  entered 
by  the  approval  or  consent  of  the  Commissioners  of  Roads,  or 
which  manifested  the  least  intention,  on  their  part,  to  prosecute 
the  litigation  farther ;  and  that  when  the  power  for  entering  the 
appeal  was  called  for  by  him,  upon  the  argument,  the  only  au- 
thority produced  was,  an  order  passed  by  the  Inferior  Court  of 
the  Coimty,  wha  it  is  admitted,  had  nb  right  to  control  the  pase  in 
this  resp^. 

The  appeal,  then,  having  been  improperly  entered,  for  want 
of  competent  authority,  we  aflSrm  the  judgment  of  the  Court  be* 
low  in  dismissing  it 

Any  general  observations  upon  the  subject  of  plankfoads^ 

might  be  c^onsidered  as  forfsgB  tft  tte  cue«    As,  \io^ii^r?«t  ^  ^% 
TOLnr  62 
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is  the  first  time  where  this  important  link  in  the  great  chain  of 
internal  improvements,  which  is  doing  so  much  for  the  civiliza- 
tion of  the  age,  has  been  before  the  Court,  I  trust  it  will  not  be 
thought  altogether  inappropriate  to  add  a  word  or  two  upon  a 
thoroughfare  which,  began  in  Russia,,  was  introduced  into  Canada 
by  Lord  Sydenham  in  1834,  and  established  in  this  Union,  in 
New  York  in  1846,  where,  in  five  years,  they  have  constructed 
over  a  thousand  miles,  which  is  now  completed  and  in  d^ly  use, 
and  where,  by  the  side  of  railroads,  they  are  paying  from  10  to 
15  per  cent  interest,  and  carrying  passengers  "at  two  cents  a 
mile ;  and,  perhaps,  I  could  not  do  better  than  hanscribe  and  in- 
dorse, so  far  as  my  humble  opinion  will  go,  a  few  paragraphs 
firom  one  of  the  most  valuable  publications  of  the  day,  touching 
a  movement  which  is  rapidly  becoming  the  great  medium  of  com- 
munication between  the  producer  and  the  market : 

"  In  the  list  of  the  great  improvements  which  have  given  to 
diis  age  the  character  which  it  will  bear  in  history,  above  all 
qdiers — ^the  age  of  happiness  to  the  people — ^the  plankroad  will 
bear  a  prominent  place,  and  it  deserves  it  It  changes  the  con- 
dition of  the  farmer,  wherever  it  is  found.  It  gives  a  thorough- 
fare second  only  to  the  railway,  and  in  this  respect  superior  to 
it,  that  it  may  be  used  by  ajl,  without  being  subjected  to  the 
rules  and  regulations  of  others  as  to  the  time,  speed  or  equipage 
in  which  they  may  choose  to  travel. 

"  It  annihilates  one  of  the  sorest  evils  known  to  our  rural 
life — an  evil  which  bas  hitherto  made  a  farm  in  some,  in  many 
parts  of  our  country,  an  involuntary  hermitage,  secluded  and  at- 
tainable only  by  a  weary  pilgrimage  over — ^no,  not  oi?6f,  but 
through  roads  which  seemed  to  have  concentrated  all  the  evik 
that  could  embarrass  the  traveller.  A  bad  road  is  no  longer 
known  where  there  is  a  plankroad.  The  farmer  is  brought  in 
the  vicinity  of  the  village  and  city,  exempt  its  benefits  and  ex- 
empt firom  its  inconveniences.  The  plankroad  finds  its  way  to 
the  forests,  first  buildmg  itself  firom  them,  and  then  placing  the 
wood  treasure  into  active  use.  It  allures  the  settler  to  i^eem 
lands,  hitherto  set  dovm  as  desperate  real  r-rtatr  tmrm/  as  to 
income,  and  real  only  aa  \.o  toxotiifiiiu    It  ^oes  .up  jnto  wild  ^■■^ 
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and  civilizes  them.  It  threads  tlie  environs  of  a  city  with  pleas- 
ant drives.  It  magnifies  the  means  used  by  the  fanner  in  taking 
hiis  products  to  market,  li  is  the  road  of  the  people^  open  to  all, 
and  like  the  nation  in  whose  energies  it  has  grown  into  such  fa- 
vor, it  is  every  year  increasing  its  range,  and  extending  its  bene- 
fits."    IhmVs  Merchants^  Magazine, 


*  No.  SC— -CoMins3ioNEus  OF  RoADs  fof  tbc  505th  District,  plain- 
tiffs in  error,  v^,-  THiE  Griffin  .  and  West  Point  Plankboad 
Company,  defendant  in  error. 

[l.)  An  appeal  entered  by  an  attorney  at  law,  without  authority  from  the 
party,  ig  void. 

Motion  to  dismiss  appeal.  Heard  and  decided  by  Judge 
Stark,  in  Pike  Superior  Court,  August  Term,  1850. 

An  appeal  was  taken  to  the  Superior  Court  of  Pike  County, 
fix)m  an  award  rendered  by  Commissioners  appointed  under  the 
provisions  of  the  charter  of  the  Griffin  and  West  Point  Plank- 
road Company,  to  ascertain  the  compensation  to  be  paid  by  said 
Company  for  appropriating  the  public  road,  leading  from  Griffin 
to  the  Flat  Shoals,  on  Flint  river,  through  said  district,  as  a  site 
for  their  plankroad. 

It  appeared  from  the  record,  that  the  award  was  sanctioned 
and  ratified  by  the  Commissioners  of  Roads  for  said  district,  on 
the  28th  day  of  May,  1850.  On  the  5th  day  of  June,  1850, 
they  repented,  and  filed  their  protest  againj§t  the  award. 

The  appeal  was  entered  by  W.  W.  Arnold,  A.  W.  Pryor  and 
Hartford  Green,  as  attorneys  at  law. 

At  the  hearing,  August  Term,  1850,  of  said  Court,  a  motion 
was  made  to  dismiss  the  appeal,  upon  the  following,  among 
other  grounds — 

Because  the  appeal  was  entered  by  kxt^&SL  1|^eT^ti%>  ^&  ^- 
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tomeys  at  law,  and  who  had  not  been  employed,  until  after  the 
gases  had  terminated  by  an  agreement  between  ihe  parties. 

2d.  Because  there  had  been  an  agreement  between  the  Com- 
missioners, as  to  the  compensation  to  be  paid  by  the  Company 
for  the  right  of  way  over  said  public  road,  which  had  been  rati- 
fied by  the  Commissioners  of  Roads  for  the  505th  District. 

The  Court  sustained  the  motion  and  dismissed  the  appeal, 
and  counsel  for  plaintiff  excepted. 

By  the  Court, — Warner  J.  delivering  the  opinion. 

[1.]  The  first  ground  taken  in  regard  to  the  entering  the  ap- 
peal by  the  attorneys  at  law,  who  were  not  employed  juntil  after 
the  case  had  terminated  by  an  agreemeut  between  the  parties,  is 
necessarily  disposed  of  by  the  judgment  rendered  d\iring  the 
present  term,  in  The  Commissioners  of  Roads  Jbr  the  580/A  Dis- 
trict vs.  The  Griffin  and,  West  Point  PUmkraad  Company^  affirming 
the  judgment  of  the  Court  below,  in  dismissing  the  appeal  in 
that  case. 

Such  being  the  fact,  and  the  appeal  dismissed  upon  the  same 
ground  in  both  cases,  it  is  not  necessary  for  us  to  consider  the 
second  ground  taken  in  this  case,  in  regard  to  the  agreement 
Let  the  judgment  of  the  Court  below,  dismissing  ihe  appeal,  be 
affirmed. 


No,  87. — ^Allen,  a  slave,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant. 

[1.]  On  the  trial  of  slaves,  or  free  persons  of  color,  npder  the  Act  of  1850: 
Udd,  that  it  was  illegal  to  admit  in  evidence  the  opinion  of  the  committing 
Magistrates,  that  the  person  charged  was  guilty  of  a  capital  offence. 

[2.]  Where  a  capital  offence  is  committed  by  a  slave,  daring  the  leuion  of  the 
Saperior  Court,  and  the  papers  are  returned,  it  is  competent  fiur  the  Coaxt 
to  proceed  to  trial  at  i);iat  ierDa. 
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Indictment  for  murder,  in  Bibb  Superior  Court.  Tried  before 
Judge  Stark,  July  Term,  1850. 

At  the  July  Term,  1850,  of  Bibb  Superior  Court,  Allen,  a 
slave  belonging  to  David  Flanders,  was  put  on  his  trial  for  the 
alleged  murder,  in  said  County,  of  Sam,  a  slave,  the  property  of 
John  B.  Lamar. 

In  the  progress  of  the  trial,  it  appearing  from  the  testimony  oT 
one  of  the  witnesses,  that  the  homicide  was  committed  during 
the  then  session  of  the  Superior  Court,  defendant,  by  his  coun- 
sel, objected  to  the  farther  progress  of  the  cause>  and  moved  the 
Court  for  a  verdict,  on  the  grounds — 

Ist^  Because  the  defendant  could  not  by  law  be  indicted  and 
tried  at  the  then  present  term  of  said  Court,  but  must  be  indict- 
ed at  the  next  term  of  said  Court  after  the  commission  of  the 
alleged  offence,  as  required  by  Statute. 

2d.  Because  the  indictment  did  not  allege  affirmativdy  the 
proceedillgs  had  before  the  committing  Magistrates,  viz :  the  affi- 
davit)  the  warrant,  the  arrest,  and  notice  in  writing  by  the  Ma- 
gistrate issuing  said  warrant,  to  two,  or  more  of  the  nearest  Jus-* 
tices  of  the  Pea(;e,  to  associate  with  him  on  a  particular  day 
therein  specified,  not  exceeding  three  days  from  the  date  of  said 
notice,  for  the  trial  of  said  slave. 

The  Court  ov^ruled  the  motion,  and  counsel  for  defendant 
excepted. 

When  the  opinion  in  writing  of  the  Magistrates  before  whom 
the  d^endant  was  tried,  was  tendered  in  evidence,  defendant, 
by  his  counsel,  objected  thereto — 

Because  the  opinion  and  order  in  writing  tendered,  was  differ- 
ent from  that  set  out  in  the  bill  of  indictment,  in  this,  to  wit :  the 
indictment  alleged  an  order,  signed  by  Ebenezer  C.  Granniss, 
Eliphalet  £.  Brown  and  William  Shivers,  Justices  of  the  Peace, 
and  the  opinion  in  writing  tendered,  was  signed  by  Eliphalet  i^ 
BrovTn,  William  Shivers,  Junior,  and  Ebenezer  C.  Granniss,  Ju9^ 
tices  of  the  Peace. 

The  Court  overruled  the  objection,  and  admitted  the  .writing 


494  SUPREME  COURT  OF  GEORGIA. 

Allen,  a  iilave.  pt.  Tin*  State  cif  Georgia. 


tendered  in  evidence,  and  counsel  for  defendant  excepted,  and 
upon  these  several  exceptions  hzs  assigned  error. 

Hardeman,  Hall  &  Hall,  for  plaintiff  in  error. 

Glenn,  (representing  Sol.  Gen.  McCune  and  Pof  fy  JVTsW,) 
for  defendant. 

By  the  (hurt. — ^Nisbet,  J.  delivering  the  opinion. 

[l.J  In  the  case  of  Aivlhony^  a  slave^  vs.  Vie  Slaie  of  Georgia j 
decided  at  Savannah  in  January  last,  this  Court  held,  that  in  the 
prosecution  of  a  slave  under  the  Act  of  1850,  it  was  not  neces- 
sary to  set  forth,  in  the  bill  of  indictment,  the  opinion  of  the 
committing  Magistrates,  that  the  slave  charged  was  guilty  of  a 
capital  offence,  and  the  other  papers  appertaining  to  the  charge ; 
and  that  it  was  not  necessary  to  prove  them  on  the  trial.  We 
there  held  that  the  requirement  of  the  Statute  that  they  should 
be  transmitted  to  the  SoHcitor  or  Att.  Greneral,  was  directory  to  him, 
and  that  they  constituted  no  part  of  the  pleadings  or  proof  on  the 
trial.  That  decision  controls  the  first  point  made  in  this  case. 
If  it  is  not  made  necessarj-  to  prove  these  papers  by  the  Statute 
then  we  hold  that  their  admission  is  wrong,  upon  principle.  By 
the  Act,  the  slave  is  to  be  indicted  and  tried,  as  in  cases  of  white 
persons.  No  evidence  can  be  admitted  against  him,  that  is  not 
legal,  according  to  the  rules  of  evidence,  as  they  obtain  in  other 
cases  on  the  criminal  side  of  the  Court.  The  opinion  of  the 
committing  Magistrates,  that  the  prisoner  is  guilty  of  the  offence 
charged,  is  clearly  illegal  evidence,  and  ou^t  not  to  be  admit- 
ted. .  In  this  case,  the  presiding  Judge  instructed  the  Jury  that 
they  were  not  to  regard  it,  in  passing  upon  the  guilt  or  innocence 
of  the  prisoner.  Notwithstanding  it  may  have  Had  its  effect  up- 
fa  their  minds — and  what  effect,  it  is  impossible  for  the  Court  to 
faiow.  It  is  proper  to  withhold  from  the  Jury  all  illegal  evidence 
which,  by  possibility,  may  influence  their  verdict  The  presid- 
ing Judge  may  pronounce  it  no  evidence ;  yet  its  impression  is 
made  on  the  mind,  and  may  influence  the  verdict,  in  despite  of 
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all  the  efforts  of  the  Jury  to  disregard  it.  In  construing  this 
benign  Act,  we  wish  to  give  to  the  slave  the  full  benefit  of  all 
its  provisions.  .  We  thus  decide,  not  so  much  because  we  have 
reason  to  believe  that  this  evidence  did,  in  this  case,  affect  the 
verdict,  as  for  the  sake  of  what  wc  believe  will  be  a  salutary 
rule,  in  all  trials  under  the  Act  of  1850.  Upon  the  ground  alone 
that  it  was  error  to  admit  tliis  evidence,  we  send  this  case  back, 
and  find  it  unnecessary  to  consider  tlie  question  of  variance. 

[2.]  The  requirement  in  tlic  Act,  that  these  papers  shall  be 
transmitted  to  the  Attorney  or  Solicitor  General, "  on  the  first  day 
of  the  next  term  of  the  Superior  Court,"  is  not  intended  to  give 
time  tt)  the  accused  to  prepare  his  case,  and  to  give  time  for  pub- 
lic opinion  to  cool,  as  argued  by  the  plaintiff's  counsel ;  but  it  is^ 
to  prevent  delay  in  the  prosecution,  .and*the  costs  of  confinement 
in  the  jail.  It  is  to  enable  the  Solicitor  General  to  proceed  with- 
in that  term,  with  convenience^^to  sendout  a  bill,  and  bring  tlie 
cause  to  a  hearing.  When,  therefore,  the  offence  is  committed 
within  the  term,  as  here,  and  the  papers  are  returned  within  the 
term,  and  th^  cause  is  regularly  called  for  trial,  it  is  triable  at  that 
term.  The  shortness  of  the  time  intervening  between  the  com- 
Biission  of  the  offence  and  the  trial,  wouM  no  doubt  be  consid- 
ered  by  the  Court,  upon  an  application  fpr  a  continuance  by  the 
prisoner. 

Let  the  judgment  be  reversed. 
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No.  88. — ^Lewis  House,  d  at.  plauitiiis  in  error,  v^.  Aabon  Pal- 
mer, defendant  in  error. 

[1.]  A  reservation  in  a  deed  for  the  benefit  of  fhe  grantee,  moitbe  fttridtff 
complied  with. 

[2.]  Iftho  vendor  in  selling  a  lot  of  land,  rethins  (heri^t  totegt  it- for  gold 
within  eighteen  months,  and  if  found  profitable,  to  work  it,  he  must  make 
the  examination  and  give  notice  of  the  result  within  th^  time  limited ;  otlier» 
wise,  the  privilege  will  be  forfeited. 

[3.]  More  thfoi  seven  years'  notorious,  peaceable,  and  adverse  use  and  occa 
pation  of  gold  mines,  where  the  party  has  gone  into  possession  of  the  ISuid 
under  deed,  will  give  a  statutory  right,  notwithstanding.the  vendor  hgm  re- 
served the  exclusive  privilege  of  working  saiid  mines. 

In  Eqtiity,  in  Lumpkin   Superior  Couft    Decision  by  Ju^ 
JoHK  H.  Lumpkin,  March  Term,  185L 

.  I 

Aaron  Palmer,  die  defendant  in  error,  fiedVfifr\s3&\SL\Keifis$csi 
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Superior  Court,  setting  forth  the  following  facts :  That  in  1833, 
Le¥ris  House  being  tlie  drawer  and  grantee  of  a  lot  of  land  in 
Lumpkin  County,  conreyed  the  same  to  one  John  McClure,  by 
a  deed,  in  which  was  a  rcsenation  to  himse^  of  the  gold  on  the 
premises,  and  the  right  of  digging  therefdr,  on  condition  that  he 
(House)  should  test  the  lot  for  gold  within  eighteen  months,  and 
have  the  right  of  digging,  if  it  should  prove  profitable  ;  but  if  he 
should  fail  to  test  it  in  that  time,  his  right  to  cease  and  be  void. 
In  1837,  McCkre  sold  the  lot  to  Palmer,  the  (complainant,  srubject 
to  the  reservation  in  tlie  former  deed. 

Complainant  charged,  that  no  test  had,  within  his  knowledge, 
been  made  of  the  lot  in  the  time  limited ;  that  he  bought  with 
the  understanding  that  no  test  had  been  made ;  that  he  had  af- 
terwards heard  a.  report,  that  it  had  been  tested,  but  had  not 
proved  profitable,  but  did  not  know  Aether  it. was  true  or  not; 
that  for  more  than  seven  years,  he  had,  from  time  to  time,  been 
mining  on  the  lalnd'  without  interruption ;  that  some  time  in 
1849  or  1850,  Matthew  C.  Halen  entered  on  the  land,  under 
a  lease  from  House,  executed  about  that  time,  and  comm.enced 
mining  for  gold,  and  continued  so  to  do.  Whereupon,  com- 
plainant prayed  an  injunction  against  House  &  Halen,  to  forev- 
er restrain  them  from  mining  on  said  lot. 

To  this  bill,  defendants  filed  a  general  demurrer,  for  want  of 
equity,  which  was,  on  argument,  overruled  by  the  Cour^  to  which 
decisioQ  defendants  excepted. 

Martin,  for  plaintiff  in  error. 

Bbown  &  Hansell,  for  defendants. 

By  the  GwiI^-LOmpkin,  J.  delivering  the  opinion. 

This  was  a  bill  filed  by  Aaron  Palmer  to  restrain  Lewis  House 
and  Matthew  C.  Halen,  his  lessee,  from  digging  gold  on  lot  No. 
601,  in  the  13th  district  and  1st  section  of  what  was  originally 
Cherokee,  now  Llimpkin  Coimty.  Levns  House  was  the  draw- 
er of  the  land,  and  he  conveyed  the^same  to  one  John  McClure, 
in  1833,  reserving  to  himself  the  right  of  digging  gold  on  the 
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premises,  on  condiUQii  that  he  should  lest  the  lot  within  eighteen 
tnonths,  and  find  it  prolital>le  ;  faihng  to  do  this,  his  right  was  to 
cease  and  to  i)e  of  no  eifect. 

In  1837,  McChire  sokl  the  land  to  Pahner,  the  complainant, 
subject  to  the  same  reservation.  The  bill  charges,  that  at  the 
time  this  last  conveyance  was  made,  it  was  the  understanding 
of  the  complainant,  that  House  had  waived  all  his  right  under 
his  deed  to  McClure,  *'  by  having  failed  to  test  tlie  lot  within 
eighteen  months,  according  to  the  condition  in  his  deed."  It-' 
further  charges  that,  "  more  than  four  years  having  elapsed  from 
the  date  of  House'.^  sale  to  McClure,  and  House  having  made 
no  pretension  to  work  on  the  lot,  or  given  notice  to  McClure  of 
his  purpose  to  do  so,"  that  he  had  good  reason  to  believe  that 
House  had  forever  telinquishcd  all  his  right  in  said  lot,  and  that 
he  bought  wnth  this  belief.  It  further  charges,  "  that  it  w^as  not 
true  that  a  test  had  been  .made  in  compliance  with  the  requisi- 
tion in  the  deed  to  McClure,  or  that  notice  had  been  given  to  the 
complainant  that  he  found  the  mine  profitable,  and  intended  to 
work  it." 

The  complainant  states,  "  that  ha\'ing  purchased  under  these 
circumstances,  afterwards,  to-wit :  in  1840,  he  commenced  op- 
erating on  the  lot  for  gold,  believing  and  claiming  that  the  gold 
as  Well  as  the  land,  was  rightfully  his  property;  and  that  from 
that  year  down  to  a  recent  period,  and  for  more  than  seven  yeai^, 
he  has  at  frequent  intervals,  and  as  constantly  as  he  could  spare 
his  hands  from  other  ernj)loyment,  w^orkedfor  gold  on  said  lot; 
during  most  or  all  of  which  time,  he  has  had  oh  said  lot,  his  min- 
ing tools,  utensils,  troughs,  &c.  or  some  of  them ;  claiming  and 
holding  the  same  independent  of  the  right  of  all  other  persons, 
while  House  has  not  at  any.  time  during  this  period,  made  any 
attempt  to  operate  on  said  lot." 

'  To  this  bill,  defendants  filed  a  general  demurrer,  for  want  of 
equity,  which  was  on  argument,  overruled  by  the  Court.  And 
it  is  to  reverse  this  decision,  that  this  writ  of  error  is  prosecuted. 

It  will  be  observed,  that  it  is  not  denied  that  the  case  made  by 
the  bill,  is  a  proper  subject  matter  of  injunction.  Thte  contro- 
versy is  one  of  title. 
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[1.]  \Vc  take  this  to  be  the  obvious  meaning  of  the  reserva- 
tion in  the  deeds.  House  stipulated  that  in  parting  with  the 
land,  he  v.-as  to  retain  the  right  to  the  minerals,  pivvidcd,  he  test- 
ed tliem  within  eighteen  months,  and  was  satisfied  that  it  would 
be  profitable  to  work  them. 

[2.]  This  condition,  then,  was  for  his  benefit,  and  imposed 
upon  him  a  plain  duty,  failing  to  perform  which,  he  forfeited  the 
privilege  which  otherwise  would  have  been  permanently  secur- 
ed. The  bill  charges  substantially  that  he  neglected  to  test  the 
mines  within  the  year  and  a  half  limited,  or  to  give  notice  that  he 
had  found  them  productive,  and  intended  working  them. 

His  faikre  to  make  the  test,  was  of  itself  a  forfeiture  of  the 
privilege.  But  we  are  further  of  the  opinion  that  he  should  have 
given  notice  of  the  result.  This  was  not  a  secret  to  be  locked 
up' in  his  own  bosom  and  suflfered  to  slumber  there,  or  be  pub- 
lished, as  future  and  more  thorough  experiments,  the  employment 
of  new  and  improved  machinery,  or  other  circumstances  might 
suggest.  It  w^as  a  tiling  to  be  done  and  declared  within  a  fixed 
space,  or  it  was  forever  too  late.  Deeds  are  to  be  taken  most 
strongly  against  him  who  is  the  agent  or  contractor,  inasmuch  as 
the  instinct  of  self-preservation  will  always  make  men  sufficiently 
careful  to  protect  themselves — vei'ba  Joriixts  accipiuntur  andro 
proferentem.  And  it  would  be  manifestly  wrong  to  hold,  that 
McClure  and  Palmer  were  to  be  kept  forever  in  doubt  and  uncer- 
tainty, as  to  the  determination  of  House.  All  who  might  subse- 
quently buy  the  land,  had  the  right  to  know  whether  they  took 
it  with  or  without  the  burden.  House's  notice  that  he  had  made 
the  test,  was  therefore  indispensable,  according  to  the  statements 
in  the  bill  then,  which  are  admitted  by  the  demurrer  to  be  true. 
Palmer  took  the  title,  discharged  from  the  incumbrance. 

[3.]  But  suppose  it  were  otherwise — if  he  went  into  possession 
bonajide  under  his  deed,  and  worked  the  mine  publicly,  notori- 
ously and  uninterruptedly  for  about  ten  yeai^,  claiming  them  as 
his  own  and  against  all  other  persons  whatever,  we  think  he 
has  acquired  an  indefeasible  statutory  title,  and  that  he  is  thus 
doubly  fortified  against  the  aggressions  of  the  adverse  party. 


^ 
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No.  89. — Jank  Davidson  et  al,  plaintiffs  in  error,  w.  Cabter  & 

RrrcH.  defendants  in  error. ' 

[1.]  On  the  trial  of  a  $cire  facias  ngainst  the  principal  and  kis  securitiM  upoo 
a  bail  bond,  the  defendants  are  nut  entitled  to  a  Jury  trial,  unless  ihej  file 
such  an  issuable  plea  as  will  retjuire  the  intervention  of  a  Jury  to  try  it. 

[2.]  When  it  appears,  on  the  face  of  the  record,  that  there  was  a  competent 
number  of  Jurors  to  render  a  Verdict,  such  verdict  may  be  signed  by  one 
as  Foreman,  in  behalf  of  himselCand  his  fellow  Jurors. 

[3.]  Where  the  names  of  the  securities  to  a  bail  bond  were  inserted  in  the 
first  part  of  the  bond,  and  signed  by  them,  but  their  names  were  omitted 
in  the  condition  of  the  bond :  Held,  that  suck  omission  in  the  condition  of 
the  boncT/  did  not  alter  the  legal  effect  of  the  instrument. 

[4.]  W^bere  an  affidavit  to  bold  to  bail,  statedl  tliat  the  plaiDtiflT  claimed  a  cer- 
tain sum  to  be  due  him  from  the  defendant :  Jfeld,  that  such  an  affidavit  was 
.    a  sqbstantial  compliance  witli  the  13th  section  of  tho  Judiciaiy  Act  vf  1799. 

.Scire  Jhcias,  in  Murray  Superior  Court.  Decided  by  Judge 
John  H.  Lumpkik,  April  Term,  1851. 

The  facts  -of  this  case  are  as  follows :  Carter  &  Ritch  had  issued 
bail  process  against  one  Charles  B.  Word,  and  Jane  Davidson 
and  James  M.  Owen,  the  plaintiffs  in  error,  had  become  his  sure- 
ties. Word  having  failed  to  appear,  the  plaintiffs,  after  judg- 
ment obtained,  issued  scire  facias  to  charge  his  sureties  with  ftm 
debt 

The  defendants  filed  two  pleas — 

1st  That  there  was  no  such  bond  as  the  one  sued  on. 

2d.  That  there  was  no  such  record  as  that  described  in  the 
sdrefadas. 

And,  on  the  filing  of  these  pleas,  moved  the  Court  to  .pass 
the  case  till  the  second  term,  to  be  then  tried  by  a  Jury.  This 
motion  was  refused. 

Plaintiff  then  offered  in  evidence  the  verdict  and  judgment 
against  Word,  which  was  objected  to,  on  the  ground  that  the 
verdict  was  not  signed  by  the  Jury,  but  only  by  one  person,  call- 
ing hinaself  Foreman.  This  objection  was  overruled,  and  the 
evidence  admitted. 
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Plaintiffs  then  tendered  the  bond  of  defendants  for  the  appear- 
ance of  Word.  Defendants  objected,  on  the  ground  that  the 
names  of  the  suretiefs  did  not  appear  in  the  condition  of  the 
bond,  which  read  as  follows :  "  Now,  if  the  said  Charles  B. 
Word,  in  case  he  is  cast  in  said  suit,  shall  well  and  trtdy  satisfy 
the  condemnation  of  the  Court,  or  render  his  body  to  prison,  in 
execution  of  the  same,  in  t^rms  of  the  law  in  such  case  made 

and  provided,  and  upon  failure  thereof,  the  said will  do  it  for 

him,  then  the  above  obligation  to  be,  void,  else  to  remain  in  full 
force  ;"   which  objection  w^^  overruled  by  the  Court 

The  plaintiffs  then  tendered  the  affidavit  of  their  attorney, 
made  to  obtain  the  bail  process,  which  stated,  "he  claims  the 
sum  of  forty-nine  dollars  and  twenty-three  cents,  besides  inter- 
est, to  be  due  the  said  .Carter  &  Ritch,''  &r. 

To  this  defendants  objected,  on  the  ground  that  the  affiant 
does  not  state  that  the  sum  claimed  is  due ;  which  was  oyemiled 
by  the  Court,  and  the  evidence  admitted.  The  Court  then  gave 
judgment  for  plaintiffs,  and  the  defendants'  excepted  to  the  seve- 
ral decisions  abpve  stated. 

Martin,  for  plaintiff  in  error. 

Akin,  for  defendant. 

Bp  the  Court — Warner,  J.  delivering  the  opinion. 

[1.]  The  first  objection  is,  that  the  Court  below  overruled  the 
defendant's  plea,  and  gave  judgment  at  the  first  term,  without 
the  intervention  of  a  Jury.  In  Reed  vs.  SuUivan,  (1  Kellyj  292,) 
we  held,  that  if  the  defendant  filed  such  an  issuable  plea  as  re- 
quired the  intervention  of  a  Jury,  he  was  entitled  to  a  Jury  trial. 
The  two  pleas  filed  by  the  defendants  in  this  case  were  not  suoh 
issuable  pleas  as  required  the  intervention  of  a  Jury.  The  first 
plea  is  a  plea  of  non  est  /adum,  and  under  the  provisions  of  our 
Judiciary  Act  of  1799,  ought  to  have  been  supported  by  an  affi- 
davit of  the  truth  thereof,  ivfaich  does  not  appear  to  have  been 
done,  and  the  Court  below  properly  overruled  it  as  a  valid  ground 
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of  defence.  The  second  plea  is  a  plea  of  nul  tril  recwd,  which 
was  very  properly  decided  by  the  Court,  upon  an  inspection  of  th« 
record ;  for  a  record  is  of  too  high  a  nature  to  be  tried  by  ^  Juiy, 
or  in  any  other  way  than  by  itself.  3  !BL  Cam.  331.  GotMs 
Beadif^,  313,  §17. 

[2.]  The  next  objection,is,  that  the  rcrdict  of  the  J  ury,  rendered 
in  the  original  suit,  was  not  signed  by  all  the  Jurors,  beit  only 
by  one,  describing  himself  as  Foreman.  That  the  record  should 
show  upon  its  face  there  was  a  oompetent  number  gf  Jurors  tQ 
render  a  ferdiot,  is  unquesticmably  true ;  but  that  is  not  the  ob- 
jection, here.  This  verdict  is  signed  by  the  Foreman  for  himself 
and  his  fellow  Jurors,  in  accordance  with  the  uniform  practice 
of  our  Courts.. 

[3.]  The  defendants  also  objected  to /the  bond  when  tendered 
in  evidence,  because  the  names  of  the  securities  were  omitted 
in  the  cpTtdiiion  of  the  bond.  The  names  of  the  securities  were 
Inserted  in  the  first  part  of  the  bond,  and  the  omission  of  dieir 
nfames  in  the  condition  does  not,  in  our  judgment,  alter  the  le- 
gal, effect  of  the  instrument.  The  objection  to  the  b6nd  was, 
therefore,  properly  overruled  by  the  Court  bjBlo\nr. 

[4.]  Another  objection  was  made  to  thfe  affidavit  to  hold  the 
defendant  in  the  original  suit  to  bail.  The  affidavit  was  made 
by  the  attorney  of  the  plaintiffi,  who  stated  therein,  that  "  he 
claims  the  sum  of  forty-nine  dollars  and  twenty-three  cents,  be- 
sides interest,  to  be  due  the  said  Carter  &  Ritch,  from  Charles 
B.'Word,  of  said  County,  by  a  promissory  note,''  &c.  The  ob- 
jection b,  that  the  deponent  swears  tl)at  he  ^  dinm^  the  sum  of 
forty-nine  dollars  and  twenty-three  cents,  besides  interest,  la  be 
due  the  said  Carter  &  Ritch, from  Charles  B.  Word;  whereas,  it 
is  contended  the  affidavit  should  have  stated  positively,  that  sndi 
sum  was  due,  without  saying  he  clamed  it  to  be  due.  The  Sta- 
tute requires  that  the  plaintiff  should  make  oath  of  the  amount 
claimed  by  him,  &c.  Prince^  422.  The  affidavit  was  made  ac- 
cording to  the  requisitions  of  the  Statute,  and,  therefore,  a 
good  affidavit  to  hold  the  original  defendant  to  bail.  • 

Let  the  judgment  of  tihe  Court  bdl^  be  affirmed. 
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No.  90. — ^LoRE5zo  D.  DaVis,  plaintiff  in  error,  rs:  BIastix  Low- 
ma^  and  Bexkt  Lowma^t,  administrators  of  Gcobge  Lowmav, 
deceased,  defendants,  in  error. 


[1.]  A  new  tml  will  not  be  gninted  far  irregnkritr  in  the  Tefdictv  in  diit, 
that  tbe  Jarr  heard  the  ttatemeDt  of  ooe  of  their  fellowf  in  relation  to^the 
case  in  their  box,  qdIcm  a  brief  of  the  evidence  be  filed  in  pumaDce  of  the 
rule  of  Court. 

£S.]  Tbe  Court  will  not  in  focfa  a  case  grant  a  new  trial,  if  itia  clear«iid  maai- 
fe«t  that  there  was  evidence  sufficient  to  sustain  the  finding,  wholly  inde- 
|K.-Bdent  of  the  statements  made  in  the  Jury  box. 

Motion  for  new  trial,  in  Lumpkin  Superior  Court  Decided  by 
Judge  John  H.  Lumpkin,  March  Term,  1851. 

This  was  a  claim  case,  in  which  the  Jury,  on  the  trial 
of  the  appeal,  returned  a  verdict  for  the  claimanL  Plain- 
tiff in  ^.^a.  moved  for  a  new  trial,  on  the  ground  that  the  Jury 
after  they  retired  to  consider  of  the  case,  had  impn^erly  heard, 
from  one  of  their  number,  testimony  which  had  not  been  intro- 
duced in  Couit  Certain  affidavits  were  filed  with  the  rule  nisi^ 
as  tofhe  fact  aUeged. 

When  the  motion  was  caUed  up  for  a  hearing,  the  claimant's 
counsel  moved  to  discharge  the  rule,  oh  theground  that  no  brief  of 
the  testimony  taken  in  the  cause  had  been  filed,  as  required  by 
the  61st  Common  Law  Rule.  The  motion  was  sustained  by  the 
pourt^  and  the  rule  for  a  new  trial  was  discharged. 

To  which  plaintiff  in^.ya.  excepted. 

m 

UNnERwooD  &  Mabtin,  .for  plaintiff  in  error. 

« 

Hansell,  for  defendant. 

By  the  CowrL — Nisbet,  J.  delivering  the  opinion, 

[1.]  The  Circuit  Judge  vefused  to  entertain  the  rule  for  a  new 
trial,  upon  the  ground  that  a  brief  oif  the  testimony  hq^dnot  been 
^led  in  pursuance  of  the  i>]le  of  the  Court.    He  could  not  have 
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done  otherwise  without  disregarding  the  rule,  which  requires 
without  any  qualification,  a  brief  of  the  testimony  to  be  filed  in 
ail  cases  J  and  without  disregarding  the  decision  of  this  Court, 
which  requires  a  brief  of  the  testimony  agreed  upon  by  the  par- 
ties, or  their  counsel,  or  ajSproved  by  the  Court,  to  be  filed,  and 
surh  approval  or  agreement  to  be  entered  upon  the  minutes,  at 
the  term  at  which  the  judgment  is  rendered.  Hoichkis^^  951. 
1  KeUyj  264. 

It  is  said,  however,  that  in  this  case  the  reason  of  the  rule 
ceases,  and  therefore,  the  rule  is  not  applicable.  Is  this  true  ? 
The  ground  relied  upon  for  a  new  trial  was  irregularity  in  the 
verdict,  in  this,  that  the  Jury  received  in  their  box,  tlie  statements 
oif  one  of  their  fellows,  w  hich  influenced  their  verdict.  It  is 
well  settled,  that  if  illegal  testimony  is- admitted  on  the  trial,  a 
new  trial  will  not  be  granted  on  that  account,  if  the  Court  be- 
lieves that  there  was  clearly  testimony  sufficient  to  sustain'  Uie 
ver^ietj^  wholly  independent  of  the  illegal  evidence.  It  is  withia 
the  sound  discretion  of  the  Court  to  refuse  the  new  trial,  if  upon 
a  careful  survey  of  the  evidence,  it  is  clearly  sufiSciqnt  to  sustain 
the  terdict,  irrespective  of  the  illegally  admitted  testimony. 
Graham^  246,  78.   1  Kelly,  580. 

[2.]  It  is  true,  it  is  difficult  to  say  when  the  illegal  testimony 
does  not  affect  the  verdict,  or  how  far  in  any  case  it  influences 
the  mind  of  the  Jury.  Hence  the  discretion  of  the  Court  must 
be  carefully  exercised.  If  the  case  is  plain — if  the  Jury  would, 
in  the  judgment  of  the  Court,  be  compelled  to  find  as  they  did 
find,  had  the  illegal  evidence  not  been  admitted,  thea  the  new 
trial  will  be  denied.  This  being  so,  the  Court  must  have  the 
evidence  before  it,  in  order  to  judge  of  the  propriety  and  right- 
fulness of  the  new  trial.  This  discretion  cannot  be  exercised 
without  a  brief  of  the  evidence.  In  such  a  case  then,  the  reason 
of  the  rule  does  not  cease,  but  is  clearly  strong.  It  is  stronger 
if  possible  in  this  case.  For  if  the  Court  may  refuse  a  new  trial 
in  a  case  where  illegal  eviclence  has  been  admitted  on  the  trials 
it  may  refuse  a  new  trial  in  a  case  where  the  Jury  have  listened  to 
mere  statements  in. their  box. 

Let  the  judgment  be  afiirmed. 
VOL  nt  64 


/ 
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No.   91. — George  W.  Rogers,  plaintiff  in  ^rror,  vs.  McDill  & 

Campbell,  defendants  in  error. 

[1.]  LomicaDuotbti  leTied  on  and  sold  under  an  order  of  4he  MagUtnUe«, 
in  attachments  retomable  to  Juatice's  Courts.  It  must  be  by  virtiic  uf  an  ex- 
ecution issuing  upon  the  judgment  in  attachment. 

Claim,  in  Forsyth  Superior  Court.  Tried  before  Judge  John 
H.  Lumpkin,  February  Term,  1845. 

The  record  in  this  case  disclosed  the.  following  facts  :  Sun- 
dry attachments  had  been  issued  from  a  Justice's  Court  in  For- 
syth County,  against  one  Seaborn  Corderey,  in  fevor  of  different 
creditors.  The  Justice*s  Court  had  given  judgment  thereon,  and 
passed  an  order  that  the  property  attached,  which  consisted  both 
of  land  and  personalty,  should  be  sold  to  satisfy  the  attachments. 
The  personal  property  was  sold  accordingly ;  the  land  was  claim- 
ed by  Rogers,  the  plaintiff  in  error,  and  the  claim  was  Yetamed 
to  the  Superior  Court,  together  with  all  the  attachments  levied. 

In  the  Superior  Court,  the  attaching  creditors  agreed  with  the 

claimant,  that  the  result  of  one  of  the  cases  in  favor  of  one  Shel- 

ton,  should  control  them  all.     The  case  of  Shelton  was  tried,  and 

the  Jury  found  for  the   claimant.     Shelton   did  not  appeal,  but 

McDill  and  Campbell,  the  defendants  in  error,  who  had  entered 

into  the  agreement  aforesaid,  entered  an  appeal  on  the   minutes; 

in  their  case,  in  which  there  had  been  no  verdict  nor  confession. 

On  the  trial  of  the  appeal,  claimant  moved  to  dismiss  the  appeal, 

because  it  had  not  been  entered  within  four  days,  as  required  by 

law,  although  the  appeal  on  the  minutes  bore  date  within  the  time, 

and  offered  to  introduce  the  Clerk  to  prove  that  the  appeal  bond 

had  not  really  been  signed  on  the   day  when  it  bore  date,  but 

several  days  thereafler.     The  evidence  was  rejected  by  the  Court, 

and  the  motion  overruled,  on  the   ground   that  the  appeal   and 

bond  were  of  record  and  could  not  be   contradicted   by  parol. 

Plaintiffs  then  moved  to  dismiss  the  claim,  because  it  had  been 

interposed  after  judgment  on  the  attachment,  and  after  the  order 

of  the  Justice's  Court  had  been  passed,  dir^ctmg  Ae  ftopexijio 


*^ 
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be  sold.  Before  this  motion  was  determined,  claimant  moved  *® 
suspend  the  same,  and  allow  him  to  move  again  to  dismiss  the 
appeal,  on  the  ground  that  there  had  been  no  verdict  or  confes- 
sion to  be  appealed  from.  The  Court  refused  the  motion  of 
claimant  andgnamtedthe  motion  of  the  plaintiff  in  ft. /a,  dismiss- 
ing the  claim.  , 
To  which  decisions  claimant  excepted. 

No  one  appearing  for  defendant  in  err6r,  the  plaintiff  was  al- 
lowed to  proceed  ex  parte. 

Akin^Lkwis  &  Mabtin,  for  plaintiff  in  error. 

By  the  Court. — Lumpkin,  J.  dehvering  the  opimon. 

Upon  examining  this  record,  we  find  it  unnec^essary  to  decide 
any  of  the  questions  made  in  the  l^  of  exceptions. 

[1.]  There  is  no  authority  of  law  tp  sell  land  by  an  order  of 
the  Magistrates,  under  attachment  retumable[to  Joke's  Courts. 
It  can  only  be  done  under  an  execution,  issuing  upon  the  judg- 
ment in  attachment.  Prince^  603— '4.  The  levieflp  therefore,  in 
this  case,  are  iUegal,  having  been  made  by  virtue  of  a  void-pto^ 
cess.  Should  the  property  be  condemned  and  sokt,  the  title 
would  not  be  divested,  and  the  purchaser  would  take  nothing. 
It  is  useless  for  the  litigation  to  continue ;  and  with  this  view  of 
the  TObject,  we  shaU  remand  the  cause,  with  ii»truction  to  disDUM 
the  levies.  The  parties  plaintiff  must  proceed,  de  novo^  in  th^ 
primary  Court 

Whether  a  claim  can  be  interposed  in  attachment,  after  judgr 
menthas  been  rendered,  or  the  property  ordered  to  sale,  we  tvift 
pon^xme  for  future  investigatiim. 

Judgment  reversed. 
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No.  92f — ^Isaiah  Simpson,  ei  oL  plaintiffs  in  error,  vs.  William 

H.  Perhv,  defendant  in  error, 

[1.]  Where  the  Jury,  in  an  action  of  trespasi  ajjainjt  two  joint  trespaAScrs,  re- 
turned the  following  verdict:  "We  the  Jury,  find  8impson  $150,  and 
Edwards,  $100,  and  all  the  costs  to  be  paid  by  Simpson  and  Edwards,  and 
fifty  dollars  damage  to  be  paid  by  Simpson."  Ilcld^  that  the  legal  effect  of 
the  verdict  was,  that  the  Jury  intended  to  find  two  hundred  dollars  dam* 
ages  against  Simpson,  the  principal  trespasser,  and  that  a  joint  jadgment 
should  be  entered  against  both  defendants  for  that  amotint,  and  a  remitti- 
lion  entered  as  to  the  one  hundred  dollars  found  against  Edwards. 

Trespass,  in  Cherokee  Superior  Court  Tried  before  Judge 
John  H.  Lumpkin,  Febnlary  Term,  1851. 

This  was  an  action  brought  by  William  H.  Perry  against  Isai- 
ah Simpson  and  Stephen  Edwards,  for  assault  and  battery. 

The  verdict  of  the  Jury  was  as  follows :  "  We  the  Jury,  find 
Simpson,  $160,  and  Edwards,  $100,  and  all  the  costs  to  be  paid 
by  Simpson  and  Edwards,  and  fifty  dollars  damages  to  be  paid 
by  Simpson." 

This  verdict  was  returned  to  tlie  Clerk  during  the  recess  of 
Court,  and  the  Jury  dispersed. 

Before  the  verdict  was  recorded,  the  Court  permitted  plaintiff 
to^take  an  order  to  amend  it,  and  it  was  amended  to  read,  "  We 
the  Jury,  find  for  the  plaintiff,  three  hundred  dollars,  with  costs 
of  suit,"  which  the  Court  directed  the  Foreman  of  the  Jury  to 
sign,  and  the  former  verdict  was  expunged  from  the  declaration ; 
the  Court  holding  that  the  verdict  as  amended  only  expressed 
in  proper  form,  the  intention  of  the  Jury  as  manifested  by  the 
verdict  which  they  returned. 

To  which  action  and  order  of  the  Court,  defendants  excepted. 

Brown,  for  plaintiff  in  error. 
Hansell,  for  defendant  in  error. 
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By  the  Owirf.— Warner,  J%  delivering  the  opinion. 

[1.]  The  only  question  made  by  the  record  in  this. case  is,  as 
to  the  legal  effect  of  the,  verdict  returned  by  the  Juryv 

lihe  defendants  wiere  sued  joinUyy  as  trespassers,  for  an  assau]t 
and  batteiy.  ^Fhe  evidence  in  the  record  shows,  that  Simpson 
was  the  priacipal  trespasser.  The  y^|dict  is  in  the  following 
words  and  figures  :  "  We  the  Jury,  find  Simpson,  $150^  and  Ed- 
wards, $100,  and  all  die  costs  to  be  paid  by  Simpson  and  Ed- 
wards, and  fifty  dollars  damages  to  be  paid  by  Simpson." 

The  rule  is,  in  an  action  for  2i  joint  tart  against  several  defend- 
ants, that  the;Jury  are  to  assess  damages  against  all  the  defendants 
jointly^  according  to  the  amount  which  in  their  judgment,  the 
most  culpable  of  the  defendants  ought  to.  pay.  2  Greenlea/^s  £b. 
§277. 

The  Court  below  ordered  the  verdict  to  be  amendec)  so  as  to 
find  three  hundred  dollars  jointly  against  both  defendants.  In 
this  ruling  we  think  the  Court  erred  in  its  judgment.  The  high- 
est amount  which  the  Jury  intended  to  find  against  Simpson,  was 
two  hundred  dQllai;s.  This  intention  is  manifested  by  adding  the . 
$150,00,  and  the  fifty  dollars  damages  together.  Simpson  being 
the  most  culpable,  the  Jury  intended  he  should  pay  the  most ; 
but  there  is  nothing  in*  the  verdict  which  shows  they  intended 
he  should  pay  more  than  two  hyndred  dollars.  The  one  hundred 
dollars  which  the  Jury  intended  to  find  against  Edwards  alone, 
ought  not  to  have  been  charged  against  Simpson  by  the  verdict, 
for  the  reason,  it  does  not  appear  the  Juiy  intended  to  find  so 
much  as  three  hundred  dollars  against  him.  The  judgment  of 
the  Court  below  must  be  reversed,  and  the  verdict  amended,  so. 
as  to  find  two  hundred  dollars  against  the  defendants  ^ot7i(/y,  and 
enter  a  remittition  as  to  the  one  hundred  dollars  found  against 
Edwards. 
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No.  93. — ^LE^v^s  A.  Dugas,  plaintiff  in  error,  vs.  John  IL  Ma- 
thews et  al,  defendants  in  error. 

1 1.]  Upon  tlie  trial  of  an  isstae  formed  on  the  answer  of  garnishees,  oa  the 
•  appeal,  it  is  competent  for  them  to  take  exception  to  tbo  evidence  of  the 
pluiutiif,  tendered  to  show  that  he  is  the  assignee  of  the  judgment  apon 
wMch  the  garnishment  issued. 

[$.]  The  transfer  of  a  negotiible  nt^te,  Upon  which  suit  is  pending,  held  to 
conve^r  such  an  interest  iu  the  judgment  obtained  thereon  in  the  name  of 

.  ihe  transferrer,  as  will^ enable  the  transferree  to 'sue  out  process  of  garoisb^ 
ment  thereon^ 

[3.]  Under  the  Act  of  1829,  authorizing  the  transfer  of  judgments  and  execu- 
tions, by  written  assignment  or  control :  Hddj  that  H  formal  deed  of  assign- 
ment is  not  necessary,  but  that  evidence  in  writing,  which  shows  that  the 
plaintiff  has  conveyed  the  interest  in  the.  judgment  or  execution  to  the 
person  claiming  to  be  assignee,  will  be  sufficieni  to  enable  him  to  sue  out 
process  of  garnishment  thereon. 

r 

Gkimishment,  in  Habersham  Superior  Court.  Tried  before 
Judge  James  Jackson,  October  Term,  1850. 

This  was  a  summons  of  garnishment,  issued  in  the  name  of 
Lewis  A.  Dugas,  as  a  creditor  of  the  Habersham  Iron  Works  & 
Manufacturing  Company,  on  a  judgment  obtained  against  them 
by  Lewis  F.  £.  Dugas,  and  transferred  to  and.  Controlled  by  the 
plaintiff.  The  summons  was  served  on  Jphn  R;  Mathews  and 
James  R.  Wyly,  who  answered,  denying  any  indebtedness  to 
the  company.  This  answer  was  traversed,  issue  joined  and  a 
trial  had. 

On  the  appeal,  plaintiff  offered  in  evidence  the  judgment  ob- 
tained against  the  Iron  Works  Company  in  the  name  of  L.  F.  E. 
Dugas.  Defendants  objected  to  its  admission  until  plaintiff 
should  show  his  control. 

Plaintiff  insisted  that  it  was  too  late  at  that  stage  of  tfie  ease 
to  contest  his  right  to  issue  the  garnishment,  which  was  over- 
ruled by  the  Court. 

Plaintiff  then  offered  a  written  assignment  by  L.  F.  E.  Du- 
gas, of  the  original  note^f  the  Habersham  Iron  Works  &  Man- 
u&cturing  Compaity,  to  the  plaintiff,  L.  A.  Dugas,  given  while 
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th6  note  was  in  suit,  and  also  a  letter  of  said  L.  F.  £.  Dugas^ 
written  since  the  judgment  was  obtained^  in  which  he  stated  that 
he  had  transferred  said  judgment  to  Lewis  A.  Dogas. 

The  Court  held  that  the  evidence  was  not  sufficient  to  show 
that  plaintiff  was  entitled  to  control  said  judgment,  so  as  to  is- 
sue summons  of  garnishment  thereon,  and  ruled  out  the  evidence 
accordingly.  *  - 

Whereupon  the  plaintiff  suffered  a^jrerdict,  and  ,  excepted  to 
the  ruling  of  the  Court  on  the  pobts  stated. 

Stanford  aiid  Cobb  &  Hull,  for  plaintiff  in  error. 

J.  W.  H.  Underwood,  for  defendantsw 

By  the  (jmrt. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  exception  taken  upon  the  trial,  to  the , admissibility 
of  the  evidence  goxn]g  to  show  the  plaintiff's  control  of  the  judg*' 
ment  and  exiecution,  was  not,  in  our  judgment^  too  late.  The 
argument  against  the  exception  being  w^in  time  is,  that  the 
garnishees  haying  answered,  and  joined  issue  upon  the  truth  of 
that  answer,  have  admitted  the  plaintiff 'sright  to  summons  them ; 
that  is,  they  have  "admitted  that  he,  m  this  case,  is  the  ow^ner  of 
the  judgment  upon  which  the  summons  issues.  Farther,  it  is 
said  that  the  evidence  is  irrelevant  to  the  issue,  that  bdng  a  sin- 
gle question,  to  wit :  indebtedness  or  not,  on  the  part  of  the  gar- 
nishees to  the  defendant  in  execution.  It  is  true  that  this  is  the 
issue,  and  the  plaintiff  in  garnishment  holds  the  affirmative ;  hut 
upon  the  trial  of  the  issue,  either  at  Comnfion  Law  or  on  the  ap- 
peal, he  must  first  show  himself  rightfully  in  Court.  He  must 
show  that  he  is  the  creditor  of  the  creditor-  (^  the  garnishee* 
That  is  a  part  of  his  case.  The  answering  of  the  garnishees 
does  not  admit  that-r^indeed,  it  admits  nothing.  They  are  not 
estopped  by  answeriilg,  to  deny  the  plaintiff's  ground  of  process 
asainst  them.  The  control  of  the  judgment  was  the  foundation 
of  the  plaintiff 's  proceedings  against  the  garnishees.  It  was  in- 
cumbent on  him  to  show  it  on  the  trial*  Any  exception  then,  to 
tte  competency  of  the  evidence  to  prove  it,  was  regular. 
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[2.]  The  next  and  only  farther  question  made-  in  this  record 
is,'  did  the  Court  err  in  rejecting^  tiie  evidence  offered  by  the 
plaintiff  to  prove  it  ?  To  determine  this  question,  it  is  necessary 
to  advert  to  the  Statutes  which  authorize  garnishments^  and  to 
the  state  of  the  pleadings.  By  th^  Act  of  1822,  it  is  made 
lawM  for  the  plaintiff  or  his  attorney,  to  issue  summons  of  gar- 
nishment in  all  cases  pending  in  any  Court  of  the  State,  pro- 
Tided  the  plaintiff,  his  agent  or  attorney,  shall  make  affidavit  of 
the  amount  of  the  debt  or  demand  which  he  believes  to  be  due, 
and  that  he  is  apprehensive  of  tiie  loss  of  the  same,  or  some 
part  thereof,  unless  such  summons  do  issue.  This'  affidavit  is 
filed  in  Uie  office  of  the  Clerk  of  the  Comt  where  the  suit  is 
pending.  By  the  Act  of  1834,  the  provisions  of  this  Act  are 
extended  to  all  cases,  whether  at  Law  or  in  Equity,  By  the  Act 
of  1822,  garnishment  issues  in  behalf  of  a  plaintiff  in  a  judg- 
menty  upon  the  oath  of  the  plaintiff,  his  agent  or.attomey,  (in  ad- 
dition to  th6  oatii  required  in  cases  of  suit  pending  as  stated 
above,)  if  required  to'  make  oath  by  the  defendant,  the  garnishee, 
or  the  plaintiff  or  his  attorney,  in  any  yoimger  judgment,  that 
he  believes  the  sum  apparently  due  on  the  judgment  and  claim- 
ed by  him,  is  actually  due,  provided  the  proper  officer  shall  en- 
ter on  the  execution  issued  on  the  judgment,  that  there  is  no 
property  to  be  found.  iViwcf ,  36,  37, 41 .  Under  these  Acts,  the 
proceedings  in  this  case  were  instituted  upon  the  oath  of  Col. 
Stanford,  the  attorney  of  the  plaintiff  in  garnishment  His  oath 
corresponds  with  the  declaration  in  regular  suits,  and  is  the  plain- 
tiff's initiatory  pleading.  Strictness  in  pleading  is  not  required 
under  our  Garnishment  Laws.  The  plaintiff's  case  is  regulaily 
brought  before  the  Court,  if  the  oath  contains  all  that  the  Sta- 
tutes require.  This  oath  does  contain  tiie  statutory  require- 
ments. It  contains  more,  and  more  became  necessaiy  by  reason 
df  the  peculiar  features  of  this  case.  Col.  Stanford  swears  that 
he  is  the  attorney  at  law  of  Lewis  A.  Dugas ;  that  the  Haberdutm 
Iron  Works  &  Manufacturing  Company,  (the  defendants  in  the 
judgment,)  are,  as  he  believes,  justly  indebted  to  Lewis  A.  Du- 
gas ih  the  sum  of  $3245,  upon  a  judgment  obtaim^  by  Lewis 
F.  E.  DiigM  against  thai '  company^  and  that  Lewis  A.  Dngas 
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has  Jthe  legal  control  of  that  judgment.  He  farther  swears,  that 
he  believes  the  sum  apparently  due  and  claimed  on  the  judg- 
ment, is  actually  due  to  Lewis  A.  Dugas,  and  that  he  is  appre- 
hensive of  the  loss  of  the  same,  or  some  part  thereof,  unless 
summons  of  garnishment  do  issue.  Upon  this  affidavit  the  sum- 
mons issued.  The  garnishees  appeared  and  answered,  denying 
any  indebtedness  to  the  Habersham  Iron  Works  &  Manufactur- 
ing Company.  The  plaintiff  traversed  the  answer,  and  the  gar- 
nishees joined  issue.  Tliis  issue  was  on  trial  on  the  appeal, 
when  the  plaintiff  tendered  in  evidence  the  judgment  in  favor  of 
Lewis  F.  E.  Dugas,  which  was  objected  to,  upon  the  ground 
that  it  was  a  judgment  in  favor  of  a  third  person.  The  Court 
ruled  it  out,  until  it  was  shown  tliat  the  plaintiff  in  garnishment,  . 
Lewis  A,  Dugas,  had  tlie  control  of  it.  To  show  the  control, 
he  then  tendered  in  evidence  two  papers — one,  a  copy  of  the 
note  upon  which  the  judgment  was  founded,  with  Ihe  following 
indorsement  thereon : 

"I  do  hereby, for  value  received,  which  I  hereby  acknowledge, 
transfer  to  Lewis  Alexander  Dugas,  all  my  right,  title  and  inter- 
est to  the  notes  now  in  suit  by  Dugas  &  Allen,  plaintiff's  attor- 
neys, a  full  description  of  which  is  herein  written  out  in  full. 

[Signed,]        LS.  FRED.  E.  DUGAS. 

Augusta,  27th  December,  1841." 

The  note  thus  transferred,  was  identified  as  the  note  upon 
which  the  judgment  was  founded,  and  upon  which  the  suit  was, 
at  the  time  of  the  transfer,  pending.  It  was  a  negotiable  note, 
being  payable  to  the  order  of  Lewis  F.  E.  Dugas,  the  assignor, 
and  also  the  plaintiff  in  the  suit  then  pending. 

The  other  paper  was  in  these  words: 


L.  F.  E.  Dugas 
vs. 


FL  f(L  from  the  Superior  Court  of 
Habersham  County,  Greorgia,  and  issued 
The  Habersham  Iron  \  upon  a  judgment  obtained  April  Term, 
Works  &Manufactu-  I  1842. 
ring  Company.  J 

To  John  R.  Stanfbrdy  attorney  at  law: 
Having  assigned  the  above  judgment  and  eiL<&c\3&oTi\A\A^% 
VOL  IX  64 
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A.  Dugas,  you  are  authorized  to  use  my  name  in  any  proceeding 
yourself  or  the  said  Lewis  A.  may  deem  neCessarj-  to  the  col- 
lection of  said  debt,  and  you  are  authorized  to  act  as  my  attor- 
ney in  any  Court  proceeding  instituted  for  the  collection  of  the 
same,  should  you  deem  the  use  of  my  name  necessary.  June 
17th,  1846. 

[Signed,]        LS.  FRED.  E.  DUGAS." 

Both  of  these  papers  were  objected  to,  upon  the  ground  that 
neither  of  them  singly,  nor  both  together,  constituted  such  an 
assignment  as  is  conteitlplated  by  our  Statute.  The  Court  sus- 
tained the  objection,  and  thus  we  have  the  question  as  weU  as 
ihe  status  of  the  case  when  it  was  made. 

For  obvious  reasons,  I  consider  these  papers  separately,  and, 
first,  the  assignment  of  the  note.  Did  this  paper  give  to  the 
plaintiff  in  garnishment,  such  a  control  over  and  property  in  4e 
judgment,  as  would  authorize  him  to  issue  garnishment  upon  it? 
That  is  the  question.  If  it  did,  the  Court  erred  in  rejecting  it. 
We  consider  that  Lewis  A.  Dugas,  the  plaintiff  in  garnishment, 
acquired  by  the  transfer  of  the  note  upon  which  the  judgment  is 
founded,  pending  the  suit  thereon,  such  an  interest  or  property 
in  the  judgment  as  would  enable  faim  to  sue  out  and  maintain 
the  proceeding  by  garnishment.  The  note  being  negotiable,  he 
acquired  a  title  to  that  by  the  transfer,  and  the  right  to  control  it 
in  the  hands  of  the  attorneys  who  had  instituted  the  suit.  By  the 
transfer  of  the  note,  the  suit  pending  on  it,  he  became  \he  usee 
of  the  plaintiff;  that  is,  the  equitable  owner  of  the  interest  in  the 
suit.  It  is  a  legal  inference  from  the  transfer  of  the  note,  that 
the  suit  then  pending  should  proceed  for  the  use  and  benefit  of 
the  transferree.  Such  we  consider  the  effect  of  the  transfer.  It 
would  have  been  competent  for  him  to  have  dismissed  the  suit, 
and  sued  on  the  note,  in  the  name  of  the  payee  for  his  use,  by 
strikin^out  the  written  transfer,  if  it  had  been  transferred  by  the 
usual  indorsement.  The  note  itself  showed  no  title  out  of  the 
plaintiff  in  the  action ;  nor  was  it  competent  for  the  defendant 
to  question  the  plaintiff's  title,  unless  it  became  necessaiy  to 
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sustain  some  equitable  defence.  The  judgment,  therefore,  is  a 
valid,  subsisting  judgment,  and  could  not  now  be  set  aside  for 
irregularity.  The  transfer  of  the  note,  then,  placed  him  in  the 
position  of  the  usee  of  the  action,  and  of  the  judgment  when 
obtained.  The  record,  it  is  true,  of  the  judgment,  exhibits  the 
plaintiff  as  the  legal  owner  of  the  judgment,  but  .the  ..evidence 
shows  that  he  holds  the  title  to  it  for  the  use  of  the  transferree. 
In  Equity  lie  is  the  owner  of  the  judgment — ^he  is,  as  such,  e^- 
titied  to  the  money  raised  on  it,  and  his  receipt  would  be  a  pro- 
tection to  the  defendants.  We  hold  that  an  equitable  ownership 
or  title  to  the  judgment,  is  such  a  title  as  will  authorize  the  su- 
ing out  of  garnishment.  There  can  be  no  doubt  but  that  the 
assignee  in  this  case  could,  in  a  Court  of  Chancery,  apply  a  dti)t 
due  by  the  garnishees  to  the  defendants  in  the  judgment,  to  that 
judgment,  upon  his  claim,  as  holding  the  equitable  title  to  it.  If 
80,  why  go  into  Chancery,  if  our  Statute  gives  him  a  remedy  at 
Law  ?  The  proceeding  by  garnishment  is  in  the  nature  of,  and 
a  substitute  for  a  proceeding  in  Chancery.  Particularly  is  this 
position  true  in  this  State,  where  we  have  a  Statute  which  author- 
ises a  party  to  proceed  at  Law,  in  all  cases  where  he  may  con- 
ceive th?it  the  legal  remedy  will  be  sufficient.  The  only  reply 
to  this  is,  the  language  of  the  Statute,  which  simply  authorizes  the 
plahUijff^y  or  his  agent  or  attorney,  to  sue  out  a  garnishment  on 
the  judgment.  It  will  not  do  to  put  too  literal  a  construction  on 
it  For  the  purposes  of  this  proceeding,  and  in  the  spirit  of  the 
Act,  the  real  owner  of  the  judgment  is  the  assignee.  This 
construction  would,  before  our  Statute,  have  denied  to  the  trans- 
ferree  of  a  judgment,  assignable  at  Common  Law,  the  benefits 
of  our  Garnishment  Laws.  Our  Statute  authorizing  the  assign- 
ment in  writing  of  a  judgment,  empowers  the  assignee  to  col- 
lect it  in  his  own  name,  and,  as  I  conceive,  admits  him  to  the 
remedy  by  garnishment.  Before  that  Statute,  the  proceeding  to 
collect  was,  no  doubt,  in  the  name  oi  the  plaintiff  for  the. use  of 
the  assignee.  So  we  have  held,  that  the  assignee  of  a  dormant 
judgment  may  revive  it,  by  scire  Jaciasy  in  the  name  of  the  plain- 
tiff for  his  use.  7  Ga.  R.  204.  Here,  the  title  to  the  judg- 
ment, by  the  transfer  of  the  note,  is  not  set  up  under  the  Statute, 
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but  under  the  Common  Law.  How,  then,  was  the  proceeding 
to  be  instituted  ?  It  could  not  be  instituted  by  the  plaintiflf,  L. 
F.  E.  Dugas,  because  he  could  not  swear,  as  the  Statute  re- 
quires, that  anything  was  due  to  him  on  the  judgment, -for  he 
had  transferred  his  interest  in  it.  The  only  practicable  course  is 
that  taken  in  this  case.  Here  the  proceeding  is  instituted  in  the 
name  of  the  assignee — ^he  takes  the  oath  (or  rather  his  attor- 
ney)— he  is  the  plaintiff  in  garnishment ;  but  the  fact  of  the 
transfer  is  developed  in  the  record.  It  is  stated  in  the  oath,  and 
the  record  brings  before  the  Court  the  whole  transaction.  The 
proof  offered  is  in  accordance  with  the  pleadings.  It  sustains 
the  allegations  of  the  oath.  The  transfer  of  the  note,  therefore, 
we  think,  ought  to  have  been  admitted,  not  as  evidence  of  tide  to 
the  judgment,  under  the  Act  of  1829,  but  as  evidence  of  an 
equitable  title  acquired,  upon  general  principles,  before  the  judg- 
ment was  had.  The  garnishees  certainly  cannot  complain,  for 
a  judgment  against  them  oti  this  issue,  would  be  a  protection 
against  the  plaintiff  in  the  Ji.  fa.  and  against  their  creditors, 
the  Habersham  Iron  Works  &  Manufacturing  Company. 

[3.]  Independent  of  the  transfer  of  the  note,  we  think  that 
the  order  to  Col.  ^Stanford  is  a  written  assignment  of  the  judg- 
ment, suflScient  under  the  Act  of  1829.    That  Act  prescribes  no 
form  of  assignment.     No  law  makes  necessary  any  formality  in 
the  transfer,  of  which  I  have  any  knowledge.     It  only  requires 
that  the  transfer  be  by  loriUen  assignment  or  control.     That  is  all. 
It  forbids  all  parol  assignments,  and  makes  written  evidence  of 
the  transfer  indispensable.     Here  is  that  evidence,  under  the 
hand  of  the  only  person  that  could  make  it,  to  wit :  the  plaintiff. 
It  contains  an  acknowledgment  that  he  has  assigned  this  judg- 
ment to  Lewis  A.  Dugas,  and  directs  that  his  name  should  be 
used  in  all  proceedings  deemed  necessary  to  enforce  its  collection. 
The  assignment  referred  to  as  the  acknowledgment  is,  no  doubt, 
that  of  the  note.     This  order  to   Col.  Stanford  does  not  give 
effect  to  ihatj  as  a  transfer  of  the  judgment,  but  the  acknowledg- 
ment, coupled  with  instructions  to  use  his  name  in  all  proceed* 
ings  necessary  to  collect  it,  and  that  for  the  benefit  of  Lewis  A. 
DogaSi  is  a  present  transfer  of  that  judgment    It  is  wrkten  rvi- 
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dence  that  he  was  not  the  owner  of  it,  and  that  Lewis  A.  Dugas 
Mrasthe  owner.  We  cannot  believe  that  the  ends  of  justice  can 
be  subsen-ed  by  requiring,  under  the  Act  of  1829,  a  technically 
formal  deed  of  assignment  What  we  do  require  is,. that  there 
be  intelligible  written  evidence  that  the  judgment  is  the  property 
of  him  who  claims  to  be  its  assignee.  Such  we  consider  this 
Order  to  be. 

Let  the  judgment  be  reversed. 


No.  94. — ^Alfhed  Shorter,  et  al.  plaintiffs  in  error,  vs.  Wil- 
liam R.  Smith  and  The  Justices  of  the  Inferior  Court 
OF  Floyd  County,  defendants  in  error. 

[1.]  The  ancient  doctrine  of  the  Common  Law,  that  the  franchise  of  ferry,  al-  ' 
thoagh  not  declared  to  be  exclusive,  is  necessarily  implied  in  the  grant,  is 
inapplicable  to  both  the  local  situation  and  poUtictt]  institutions  of  this 
country. 

[2.]  This  doctrine  had  its  origin  in  the  feudal  system,  and  has  ondergone  great 
modification,  if  it  has  not  been  entirely  abandoned,  even  in  England. 

[3.]  Grants  by  the  public  are  to  be  strictly  construed,  and  nothing  passes  by 
implication. 

[4.]  The  whole  legislative  history  of  this  State,  shows  that  the  underitanding 
of  our  people  has  been,  that  exclusive  prixnleg^i  are  never  conferred, 
where  none  such  are  expressly  given  by  the  charter. 

[6.]  The  Legislature,  or  the  Inferior  Court,  as  its  agent,  after  having  char- 
tered a  company,  to  make  a  particular  improvement  for  public  accom- 
modation, without  any  provision  that  no  rival  improvement  should  after- 
wards be  authorized,  may  grant  a  charter  to  another  company  or  individ- 
ual, to  make  an  improvement  of  the  same  or  of  a  different  kind>  to  afford  the 
like  accommodation,  however  the  work  of  the  junior  company  might  im- 
pair, or  even  destroy  the  profits  of  the  elder. 

[6.]  It  is  competent  for  the  Legislature  to  grajit  charters  with  exclusive  priv- 
ileges, but  should  a  change  in  the  business,  population  and  interoonrse  of 
the  country  require  it,  new  avenuei  may  be  opened,  within  the  limitt  of 
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«ucb  exclusive  grant,  hy  pvovidiji'r  ju.st  coiTipoii^ation.  There  is  no  differ- 
<'ncp  helwern  a  franchise  and  any  other  property  in  thisrespeet;  nil  may 
1)1'  made  »nbi»ervient  to  the  puldic  use,  provided  the  public  faith  he  not 
viohitetl  in  making  mleqnate  remuneration. 

(7.]   DoenH  grant  to  build  u  bridge,    confer  a  ferry  right,  and  vicevrrsaf 
Qucre. 

In  Equity,  in  Floyd  Superior  Court.  Decision  by  Judge 
John  H.Lumpkin,  at  Chambers,  April  12th,  1851. 

The  plaintiffs  in  error  filed  their  bill,  alleging  the  following 
facts :  That  they  were  the  owners,  and  in  occupation  of  certain 
toll  bridges  over  the  Etowah  and  Oostanaula  rivers,  near  their 
junction  at  the  Town  of  Rome ;  that  those  under  whom  they 
hold  were,  from  the  time  of  the  first  settlement  of  the  country  by 
the  whites,  owners  of  tlie  land,  and  of  a  ferry  privilege  over  said 
rivers;  and  that  being  the  owners,  and  in  undisturbed  possession 
thereof,  they  did,  in  1834,  propose  to  the  Justices  of  the  Inferior 
Court  then  in  office,  and  to  the  said  County  of  Floyd,  as  a  consid- 
eration for  the  removal  of  the  County  site  from  Livingston,  and  its 
permanent  location  at  Rome,  the  following  terms :  1st.  That  they 
"would  give  to  the  Inferior  Court,  for  the  use  of  the  County,  one-  half 
of  the  proceeds  of  the  sale  of  town  lots,  on  lot  of  land  No.  :?45, 
in  the  23d  district  3d  section,  and  that  suitable  lots  should  be  se- 
lected thereon  for  a  Court-house,  jail,  academy  and  three  churches. 

2d.  They  proposed  to  pay  to  the  citizens  of  Li\dngston,  the  factual 
value  of  all  their  improvements  made  in  said  town,  the  improve- 
ments to  belong  to  them;  the  value. to  be  assessed  by  three  re- 
spectable and  disinterested  citizens,  the  payment  to  be  made  out  of 
the  first  proceeds  of  the  sale  ot  town  lots  realized  by  them. 

3d.  They  proposed  to  keep  a  free  ferry  at  the  head  of  the 
Coosa  river^  for  the  benefit  of  free  passage  of  the  citizens  of 
Floyd  County  upon  foot  and  on  horseback,  except  persons  pass- 
ing and  repassing  to  their  farms. 

4th.  The  sale  of  the  town  lots  at  the  head  of  Coosa,  together 
with  the  collection  and  equal  division  of  the  proceeds  of  said  lots, 
to  be  under  the  joint  management  of  the  said  Court  and  the 
company. 
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These  propositions  were  submitted  to  a  vote  of  tlie  people  of 
the  County,  and  being  accepted  by  a  large  majority  of  the  voters^ 
they  were  ratified  by  the  Inferior  Court,  and  entered  on  their 
minutes  as  a  judgment  and  order  of  the  Court. 

Complainants  furtlier  stated,  that  all  tlie  arrangements  con- 
templated in  said  proposition  were  carried  into  effect,  arid 
that  the  conditions  on  both  sides  were  performed  v  that  they 
substituted  bridges  for  ferries,  to  meet  the  public  conven- 
ience, and  had  been  for  many  years,  and  ever  since  the  set- 
tlement of  tlie  County,  in  the  peaceable  enjoyment  of  their 
franchise.  They  claim  to  have  a(^quired  by  prescription,  a  right 
to  said  franchise,  and  moreover,  that  the  agreement  between 
them  and  the  County,  above  stated,  was  in  full  force,  and  suffi- 
cient in  law,  to  protect  them  from  any  infringement  of  their  ex- 
chisive  rights. 

They  alleged,  however,  tliat  the  Inferior  Court  of  said  County, 
now  in  office,  had  passed  an  order,  authorizing  the .  defendant, 
William  R.  Smith,  to  erect  a  bridge  over  the  Etowah  river, 
within  the  corporate  limits  of  the  Town  of  Rome,  and  x^'hhin  one 
mile  or  less  of  complainant's  bridge  over  the  same  river;  which 
complainants  charge,  will  be  an  injury  to  them,  and  a  violation 
of  their  franchise ;  and  they  pray  that  defendants  may  be  enjoin- 
ed from  proceeding  further  therein.  The.  appKcation  for  injunc- 
tion being  heard  before  Judge  iMmpkinj  at  Chambers,  was  re- 
fused by  him  ;  to  which  decision  complainants  excepted. 

Underwood  and  Alexander,  for  plaintiffs  in  error. 

McDonald,  for  defendants. 

Points  made  by  counsel  for  defendants  in  error. 

Complainants  do  not  show  a  prescriptive  right  either  for  a 
ferry,  or  an  exclusive  right  to  a  ferry. 

To  constitute  a  prescriptive  right,  the  enjoyment  must  have 
existed  time  out  of  mind.     1  Black,  Qnn.  75.     2  lb.  263. 

Seven  years  undisturbed  possession  and  enjoyment  of  an  in- 
corporeal hereditament,  presumes  a  grant    7  Geo*  R«p.  ^^"1. 
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This  prescription  may  be  rebutted  and  the  right  destroyed,  by 
showing  the  commencement  of  the  enjoyment.  10  East.  476. 
2  Brof.  fy  Bing.  403.     Cowper,  215.     2  WiL  23. 

The  bill  itself  shows  the  commencement  of  the  enjojinent  but 
it  nowhere  shows  the  commencement  of  a  right  to  have  a  bridge, 
nor  the  continuance  of  the  ferrj*. 

2^.  Seven  years  enjoyment  only  presumes  a  grant.  It  pre- 
sumes a  naked  grant  from  the  Legislature.  7  Geo.  Rep.  351. 
A  grant  to  complainants  does  not  preclude  a  grant  to  defendant, 
Smith.  If  complainants  be  the  first  grantee  and  are  injured  by 
defendant  Smith's  bridge,  they  have  no  right  of  action.  It  is 
damum  absque  injuria.  7  Geo.  Rep.  352.  8  Peters j  738.  11  Jfe. 
545,  546. 

3d.  The  complainants  set  up  a  ferry  right  only,  and  no  right  to 
erect  a  bridge,  and  show  that  they  have  a  bridge  and  no  ferry. 
Authority  to  build  a  bridge  confers  no  right  to  have  a  ferry,  and 
the  right  to'  have  a  feny  gives  no  right  to  erect  a  toll  bridge. 
2  miiard  on  Real  Property y  47,  68.     11  Peters^  541. 

4th.  The  complainants  show  neither  a  grant  nor  a  prescrip- 
tive right  to  a  bridge,  nor  exclusive  right  to  a  ferry. 

Prescription  is  against  common  right 

The  complainants  have  no  right,  under  their  contract  with  the 
Court,  to  set  up  a  franchise  against  the  public.  The  authoritj* 
of  the  Inferior  Court  to  establish  ferries,  is  only  permissive.  The 
ultimate  control  is  in  the  Legislature.  They  cannot  by  contract 
bind  the  Legislature.  They  cannot  bargain  away  the  power  of 
the  Legislature.  The  Legislature  have  granted  the  right.  Jid 
oj  1849. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  is  a  bill  praying  for  an  injunction  to  restrain  the  defend- 
ants from  building  a  bridge,  by  virtue  of  an  order  of  the  In- 
ferior Court  of  Floyd  County,  across  the  Etowah  river,  at  the 
upper  end  of  the  City  of  Rome,  and  within  a  distance  of  one 
mile  or  less,  from  the  bridge  of  the  complainants,  on  the  same 
xiver.    The  &cl8  alleged  in  the  bill,  are  substantially  the  fbllowing: 
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That  the  complainants  and  those  under  whom  they  claim,  have 
a  prescriptive  right  of  ferry  across  each  of  the  rivers  Oostanau- 
laand  Etowah  at  th^  head  of  the  Coosa  river,  and  have  been  in  the 
actual  occupancy  and  enjoyment  of  said  privilege,  from  the  ear- 
fiest  settlement  of  the  country  by  the  whites,  in  1830 ;  that 
being  so  thereof  possessed,  on  the  26th  day  of  May,  1834, 
they  proposed  to  the  Justices  of  the  Inferior  Court  of  Floyd 
County,  and  to  the  people  of  said  County,  that  as  a  part  consid- 
eration for  the  removal  and  permanent  location  of  the  public 
buildings  of  said  County,  from  Livingston  to  Rome,  they  would 
keep  a  ferry  at  the  head  of  the  Coosa  river,  for  the  free  passage 
of  the  citizens  of  Floyd  County,  on  foot  and  on  horseback,  ex- 
cept persons  passing  and  repassing  to  and  from  their  farms ; 
which  offer  was  accepted  and  ratified  with  great  unanimity  by 
the  Court  and  the  County.    . 

That  the  ferry  owners  did  in  good  faith,  conform  to  and  carry 
out  every  obligation  imposed  upon  them  by  the  contract ;  that, 
for  the  greater  safety  and  convenience  of  the  citizens  of  Floyd 
County  and  the  travelling  public,  they  have  erected  on  each  of 
said  rivers,  and  within  the  corporate  limits  of  the  City  of  Rome, 
safe  and  durable  bridges,  at  a  heavy  expense,  on  which,  both 
rivers  are  now  crossed ;  and  that  they  have  from  time  to  time, 
reduced  the  rates  of  toll  to  meet  the  wishes  of  the  people  of 
Floyd  County  and  others,  marketing  )at  Rome. 

The  bill  charges,  that  the  agreement  is  a  solemn  contract  be- 
tween the  Court  and  County  on  the  one  part,  and- the  ferry  and 
bridge  owners  on  the  other,  by  which,  the  former  are  bound  by 
a  valuable  consideration,  to  continue  to  the  latter,  the  sole  and 
exclusive  use  of  their  franchise  ;  and  that  the  same  has  been  so 
recognized  by  all  the  predecessors  of  the  present  Court,  and  that 
no  attempt  has  been  made  to  disturb  them  until  recently,  and 
that  the  present  Court  are  estopped  by  this  uniform  recogmtion, 
from  erecting  themselves,  or  of  conferring  upon  others  the  right 
to  erect  any  bridge,  or  establish  any  ferry,  so  near  to  that  of  the 
complainants,  as  to  create  ^  competition  injurious  to  their  fran- 
chise, or  in  any  other  way  to  injure  or  diminish  tt^  value  of  th« 
wme. 
voT.  IX  66 
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And  the  complainants  insist  that  the  erection  of  any  rival 
bridge  which  would  deprive  them  of  any  portion  of  their  profits 
and  revenues,  would  be  a  nuisance  to  be  restrained  by  injunction. 

The  bill  further  charges,  that  the  more  effectually  to  injure  the 
complainants,  the  defendants  are  threatening  to  lay  out  and  es- 
tablish new  roads  in  such  a  manner,  as  to  divert  the  travel  from 
their  bridge ;  and  are  giving  out  tliat  they  will  not  only  not  charge 
the  people  of  the  County  on  foot  and  on  horseback,  but  will  permit 
them  to  cross  their  bridge  with  tlieir  wagons,  also,  free  of  toll ; 
and  charge  only  persons  who  reside  out  of  the  County,  and  even 
them,  at  a  lower  rate  of  toll  than  is  exacted  by  the  complainants ; 
the  doing  of  all  which,  they  charge  as  illegal,  and  a  gross 
violation  of  good  faith,  and  an  unquestionable  attempt  on  the 
part  of  the  Court,  to  exercise  power  which  they  do  not  rightful- 
ly possess  ;  and  they,  therefore,  pray  that  the  said  Justices  of  the 
Inferior  Court  may  forthwith  be  absolutely  enjoined,  from  erecting 
or  authorizing  to  be  built,  the  said  bridge,  to  lay  and  out  said  new 
roads,  &c. 

In  the  api)lication  for  an  injunction,  notice  to  defendants  was 
ordered  and  a  day  assigned  for  the  hearing ;  on  which  day  botli 
parties  appeared  by  their  counsel,  and  were  heard  upon  the 
question,  whether  the  injunction  moved  for  should  be  granted. 
And  after  two  days'  argument,  the  following  judgment  was  pro- 
nounced :  "The  Court  refuses  th(^  injunction  upon  the  case  made 
in  the  bill." 

The  complainants  sued  out  this  writ  of  error. 

I  approach  the  decision  of  this  case,  with  suitable  conviction, 
I  trust,  of  its  importance  ;  involving,  as  it  does,  the  rights  of  prop- 
erty of  the  citizen  on  the  one  side,  and  the  reser\'ed  rights  of  the 
State  and  the  people  on  the  other.  Bc/sides,  thd  power  of  pass- 
ing upon  the  unconstitutionality  of  a  State  la»^,  or  the  acts  of  tlic 
Inferior  Court,  done  and  performed  in  pui'suance  of  a  legislative 
Statute,  is  necessarily  one  of  great  delicacy*. 

If  the  question  submitted  was  one  of  first  impression,  we 
might  regret  that  we  had  not  more  time  to  bestow  upon  its  con- 
sideration. But  the  point  has  been  directly  made  before,  and 
4J0lemnly  discussed,  and  we  have  been  called  on   to  determine, 
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whether  the  grant  of  a  franchise  with  no  express  clause  of  exclu- 
sive rights  or  privileges,  prevents  by  necessary  implication^  the 
establishment  of  a  rival  charter,  which  may  impair  its  profits  or 
take  away  its  customers.  {Samuel  Harrison^  admimsifoiof^  ay4  ^o^ 
other fVS,  Edvxtrd  B.  Young  and  another.  Ante^  9  Geo.  Rep.  369.) 
It  ^s  true  that  the  judgment  there  was  rendered  on  other  grounds. 
The  Court,  nevertheless,  intimated  its  opinion  very  unequivocally 
agaipst  the  proposition ;  and  for  myself,  I  must  say,  that  I  enter- 
tain no  reasonable  doubt,  as  to  the  way  in  which  this  principle 
ought  to  be  settled,  especially  in  Georgia. 

[1.]  It  is  contended  in  behalf  of  tlie  plaintiffs  in  error,  who 
claim  a  ferry  right  by  prescription,  over  the  waters  of  the  Etowah 
and  Oostanaula  rivers  at  their  junction,  at  the  City  of  Rome, 
that  by  the  Common  Law  tliat  has  been  adopted  in  this  State, 
their  franchise,  although  not  declared  so,  is  necessarily  exclusive; 
and  tliat  the  Legislature  cannot,  either  directly  or  indirectly,  in- 
terfere with  it,  so  as  to  destroy  or  materially  impair  its  value; 
that  any  such  invasion  is  a  nuisance,  and  the  party  aggrieved 
has  his  remedy  at  law,  by  an  action  on  the  case  for  a  disturbance ; 
or  according  to  the  more  modern  practice,  he  may  resort  to 
Chancery,  to  stay  the  injury  by  injunction. 

And  such,  we  concede,  was  the  ancient  doctrine  in  England. 
And  the  same  principle  applied  to  fairs  and  markets,  if  not  to 
mMs  also.  Haxdirei  Rep.  163.  RoU^s  Mr.  140.  6  Modem 
Rep.  229.  2  Veniries,  344.  Hargrove^ s  TradSy  59.  Com.  Dig. 
Patent  F.  4,  5,  6,  7.  Jacobs  L.  Did.  40.  4  Term.  Rep.  66@, 
Bull  jY.  p.  76.     WiUes  Rep.  612,  noU.     3  Black.  Com.  219.; 

The  reason  assigned  by  Mr.  Blackstone  is,  that  ^^  where  there 
is  a  ferry  by  prescription,  the  owner  is  bound  to  keep  it  always 
in  repair  and  readiness  for  the  ease  of  the  King's  subjects^  oth- 
erwise he  may  be  grievously  amerced ;  it  would  be,  therefore, 
extremely  hard,  if  a  new  feny  were  suffered  to  share  his  profits, 
ufkich  does  not  also  share  his  bwrdenJ^  Now,  upon  the  familiar 
maxim,  that  reason  is  the  soul  of  the  law,  and  when  the  reason 
of  any  particular  law  ceases,  so  does  the  law  itself,  (7  JZqxMii, 
69,)  the  rule  relied  on  by  the  plaintiffs  in  error,  never  shoul4  haye 
obtained  in  thi«  State,  where  these  financhises  are  ce^i&l».\fi5iVi^ 
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law,  and  similar  burdens  imposed  upon  all,  for  the  proper  dis- 
chaj^e  of  their  duty  to  the  public. 

But  we  admit  that  the  law  was  formerly  otherwise  in  Britain, 
nd  tfiat  in  some  of  tlie  earlier  cases  in  this  countiy,  the  Courts 
held  that  these  franchises,  whether  expressed  or  implied,  are  so 
to  be  construed  as  to  exclude  all  contiguous  competitipn. 
Ogden  vs.  Gibbons.  4  Johns.  Ck.  Rep.>  .150.  Newbwrgh  Ttefn- 
pike  Company  vs.  Miller.  5  Johns.  Ch.  Cases,  101.  Livingston 
vs.  Van  Ingen,  9  Johns.  Rep.  507.  Stark  vs.  McGowen,  1  JVoft 
$■  McCorcPs  Rep.  387. 

[3.]  But  such  is  no  longer  the  doctrine  in  this  country.  And 
notwithstanding  the  profound  regrets  expressed  by  Chancellor 
Kent  at  its  overthrow,  I  must  be  permitted  to  say,  that  such  a 
•doctrine,  in  my  opinion,  is  at  war  with  the  universally  recog- 
nized principles  of  American  constitutiopal  law,  and  totally  in- 
applicable  to  our  local  situation  and  change  of  circumstances.  For 
if  there  be  one  principle  settled  in  this  country  beyond  the  haz- 
ard  of  a  change,  it  is,  that  in  grants  by  the  public,  nothing  pass- 
es by  implication.  See  United  States  vs.  Arredomdoj .  (6  PeterSy 
736,)  where  all  the  cases  on  this  subject  are  collected  together 
by  the  learned  Judge,  (Mr.  Justice  BaUmny)  who  delivered  the 
opinion  of  the  Court  The  same  rule  is  clearly  and  plainly  stated 
in  Jackson  vs.  Lampshire,  3  Peters,  289.  Beaity  vs..  the  Lessee  of 
Knuneks,  ^Peters,  108.  Providence  Bank  vs.  Billings  if  Pitman. 
4  Peters,  514. 

Adopt  this  rule  of  construction  and  apply  it.  fairly  to  the  case 
at  bar,  and  the  controversy  is  at  an  end.  For  it  is  not  pretend- 
ed that  there  is  any  express  grant  for  the  eitclusive  privilege, 
which  is  here  set  up. 

But  this  question  came  directly  before  the  Supreme  Court  of 
the  United  States,  in  the  case  of  the  Charles  River  Bridge  vs. 
The  Warren  Bridge  ei  aL  in  1837.  11  Peters,  420.  The  Le- 
gislature of  Massachusetts  incorporated  a  company,  to  make  i 
bridge  over  Charles  river,  giving  the  company  the  right  to  take 
toll  for  a  certain  number  of  years.  The  grant  contained  no  ex- 
4docive  privilege  over  the  vi^aters  of  the  river,  above  or  belov 
iiiehridge;  andthec^ues^oTi^tefift^^tedto  theCoiiitwa%iAetb- 
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er  by  a  subsequent  act  of  incorporation,  the  State  Legislature 
could  constitutionally  confer  on  a  junior  company,  the.  right  of 
constructing  a  rival  bridge  which  would  interfere  with  the  income 
of  the  elder  existing  corporation,  whi^h  it  had  previ^n^'^char- 
tered. 

On  that  question,  the  Court  held  the  affirmative  ;  and  that  the 
construction  of  the  Warren  Bridge  was  no  violation  of  the  fran- 
cMse  of  the  Charles  river  Company ;  and  that  as  to  the  loss  of  tolls 
with  which  it  was  threatened,  that  was  a  consequential  change^ 
resulting  from  a  lawful  act — damnum  absque  iryuriayfor  which  the 
elder  company  had  no  redress. 

Chief  Justice  Taney y  in  delivering  the  opinion  of  the  Court, 
said :  "  The  object  and  end  of  all  government,  is  to  promote 
the  happiness  and  prosperity  of  the  community,  by  which  it  is 
established  ;  and  it  can  never  be  assumed,  that  the  government 
intended  to  diminish  its  power  of  accomplishing  the  end  for 
which  it  was  created.  And  in  a  country  Uke  ours,  free  active 
and  enterprising,  CQntinually  advancing  in  numbers  and  wealth, 
fiew  channels  of  communication  are  daily  found  necessar}-,  both 
for  travel  and  trade,  and  are  essential  to  the  comfort,  convenience 
and  prosperity  of  the  people.  A  State  ought  never  to  be  pre- 
sumed to  surrender  their  power,  because,  like  the  taxing  power, 
the  whole  community  have  an  interest  in  preserving  it  undimin- 
ished. And  when  a  corporation  alleges  that  a  State  has  surren- 
dered for  seventy  years,  its  power  of  improvement  and  pubUc 
accommodation,  in  a  great  and  important  line  of  travel,  along 
which,  a  vast  number  of  its  citizens  must  daily  pass — ^the  com- 
munity have  a  right  to  insist^  in  the  language  of  this  Court 
above  quoted — '^  that  its  abandonment  ought  not  to  be  presum- 
ed in  a  case,  in  *which  the  deliberate  purpose  ofthe  State  to  aban- 
don it,  does  not  appear."  The  continued  existence  of  a  govern- 
ment would  be  of  no  great  value,  if  by  implications  and  presump- 
tions, it  was  disarmed  of  the  powers  necessary  to  accomplish  the 
ends  of  its  creatibn^  and  tibe  functions  it  was  designed  to  perform,, 
transferred  to  the  hands  of  privileged  corporations.  While  the 
lights  of  private  property  are  sacredly  granted,  we  must  not  for- 
get that  the  community,  ako,  have  rights ;  and  that  the  Vvv^^ 
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ness  find  well-being  of  every  citizen  tlepends  on   their  faithful 
preservation." 

This  decision,  based  as  it  is,  upon  a  subject  particularly 
within  the  cogni:eance  and  jurisdiction  of  tlie  Supreme  Court  of 
the  United  States,  is  entitled  to  tlie  highest  deference.  Indeed, 
we  apprehend,  that  all  the  State  tribunals  will  feel  bound  to 
follow  it  in  a  like  case,  until  it  is  overruled. 

I  may  be  allowed  to  add,  that  the  proposition  whioh  it  estab- 
lishes, commands  my  entire  assent  and  approbation,  namely : 
That  the  grant  of  a  public  road,  bridge,  or  ferry,  confers  the 
right  to  construct  tlie  improvements  only,. and  to  receive  certain 
rates  of  tolls ;  but  docs  not  carry  with  it  exclusive  privileges, 
where  none  such  are  expressly  given ;  and  that  by  grants  of 
this  description,  the  Legislature  or  the  Inferior  Court,  acting  by 
their  authority,  are  not  deprived  of  the  power  of  making  other 
grants  side  by  side  with  the  former,  and  in  the  same  line  of 
travel,  provided  there  be   no  express  violation  in  the  first  grant 

[4.]  But  apart  from  tlie  adjudication  and  the  legal  logic  by 
which  it  is  sustained,  tlie  history  of  tbp  legislation  in  this  State 
show*s,  that.it  has  been  the  uniform  understanding  of  our  people, 
that  if  tlie  grantee  intended  to  secure  himself  from  competition,  be 
must  obtain  a  provision  to  jthat  effect  in  his  grant ;  and  if  do 
such  provision  is  found,  it  is  to  be  inferred,  that  the  grant  was 
taken  widi  a  reliance  on  the  wisdom  and  discretion  of  the  Legis- 
lature or  its  agents,  to  protect  the  grantee  from  injurious  compe- 
tition, by  refusing  to  ^utliorize  any  other  enterprise  of  a  similar 
character  in  the  immediate  vicinity,  unless  demanded  by  the  exi- 
gencies of  trade  and  travel.  Eveiy  principle  of  ^ound  policy 
forbids  that  existing  rights  should  be  capriciously  or  wantonly 
disturbed.  We  are  not  to  presume  or  anticipate,  that  this  will 
be  done.  After  all,  it  is  better  that  individuals  should  be  at  the 
mercy  of  the  publiq,  than  tliat  the  public  should  be  dependent  on 
individuals. 

Regretting,  as  I  have  had  occasion  to  do  before,  the  want  of 
an  authentic  Digest  of  our  Colonial  Statutes  ;  one  of  the  earliest 
charters  I  find  granted  by  the  Legislature,  was  to  secure  to  Jo- 
seph Bryan,  the  exclusive  ligVvl  and  privilege  of  erectiiig  a  toO- 
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bridge  across  the  Gr<»at  Ogecliee  river,  in  which  it  was  enacted 
nmong*  other  things,  that  "  it  shall  not  be  lawful  for  any  person 
or  persons  whatever,  to  erect  any  other  bridge  on  the  same  river 
within  three  miles  up '  or  do^^-n  from  the  place  designated." 
Marbury  and  CrawforiPs  Digest^  p,  47. 

[5.]  And  from  this  period  down  to  the  present  time,  it  never 
w«s  dreamed,  that  the  mere  establishment  of  one  right  was  in 
itself,  a  negative  on  the  power  to  establish  others  and  hence,  ex- 
press provisions  are  always  introduced,  for  the  purpose  of  tying 
up  the  hands  of  the  Legislature,  or  its  agent,  the  Inferior  Courts 
of  the  Coimty,  from  the  exercise  of  this  acknowledged  riglit. 
.Clayton* s  Compilation^  184.  iMmar^s  Digest^  116,  119.  Daw- 
son^s  Compilation,  397.  Princess  Dfgest,  302,  304,  920,  325, 
343,  d  passim. 

And  the  last  Legislature  has  manifested  its  repugnance  to 
these  monopohes,  in  the  most  decisive  manner,  by  authorizing 
all  peVsons  whatever,  to  establish  ferries  and  erect  bridges 
across  water^courses  or  streams  on  their  own  land,  upon  cer- 
tain conditions.  Pamphlet  Acts,  174.  And  this  is  right.  In 
England  and  other  countries,  which  are  governed  by  force,  the 
performanceof  puT)lic  duties  by  inn-keepers,  owners  of  bridges 
and-jierries,  &c.  <;an  be  coerced  by  the  enforcement  of  legal 
penalties.  Not  so  here ;  we  have,  and  in  the  very  nature  of 
tilings  can  have,  no  other  protection,  but  that  which  results 
from  free  and  unrestricted  competition. 

If,  then,  it  be  true  that  the  history  and  situation  of  a  State 
may  be  resorted  to,  in  order  to  expound  its  legislative  intentions, 
as  was  said  in  Preston  vs.  Bowden,  (1  Wheaiony  115,)  and  that, 
charters  are  to  be  expounded^  as  tlie  law  was  understood  when 
the  charters  were  granted.  (2  Inst.  282,)  it  was  never  the  in- 
tention of  the  Legislature,  in  permitting  this  ferry  to  be  setup,  to 
bind  itself  that  another  bridge  or  ferry  should  not  be  established. 

Our  conclusion  then  is,  that  neither  the  terms  of  the  grant,  nor 
the  great  current  of  public  opinion,  give  any  countenance  to  the 
claims  set  up  by  thti  plaintiff^  in  error,  founded  on  their  ferry, 
for  an  exclosiTe  franchise  extending  up  and  down  the  two  rivers 
at' theif  junction. 
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For  fifty  years,  we  have  heard  of  no  instance  in  which'  such 
an  implied  right  has  been  contended  for.  Neither  individuals 
nor  corporations  ever  imagined,  for  a  moment,  that  they  were 
entitled  to  such  lateral  and  latitudinous  privileges.  Such  an  in- 
terpretation of  legislative  grants,  would  strike  with  astonishment, 
those  who  have  conferred  them.  It  would  be  to  array  fiction 
agarost  fact 

Establish  the  doctrine,  that  a  mere  charter  to  build  a  bridge 
or  road,  or  run  a  ferry,  where  no  exclusive  privilege  is  given ;  no 
undertaking  on  the  part  of  the  State,  that  no  rival  work  shall  be  erec- 
ted, entitles  the  grantee  to  infer,  that  all  competition  which  would 
diminish  the  amount  of  its  income,  is  excluded  by  the  very  nature 
of  the  contract ;  and  we  aball  sow  broad-cast  over  this  land  the 
seeds  destined  to  yield  in  due  season,  the  most  abundant  crop  of 
litigation,  ever  garnered  in  this  or  any  other  country.  Railroads 
have  been  built  in  every  direction  throughout  the  State,  regard- 
less of  the  broad  privilege  now  claimed.  How  many  ferries  and 
bridges  created  by  law  have  been  ruined  by  the  introduction  of 
these  newer  and  better  modes  of  travel  and  transportation  ?  Yet 
has  Mr.  Parks  on  the  Oconee,  Dr.  Wiley,  the  ownei  of  the  Tp- 
besof  kee  Causeway,  a  most  expensive  work,  and  a  honctred 
other  properties  of  public  improvements  along  these  differen^fiiies, 
ever  supposed  that  their  rights  were  invaded,  or  any  contract 
violated  on  the  part  of  the  State,  by  the  construction  of  the  Geor- 
gia and  Southwestern  railways,  and  the  numerous  other  routes 
that  web  the  State  ? 

It  is  urged,  that  these  works  have  been  built  at  a  heavy  cost, 
and  good  faith  requires  that  nothing  should  be  done,  which,  by 
curtailing  their  profit^,  would  lessen  or  destroy  their  ralue. 
What  reason  is  there,  I  would  ask,  for  holding  a  franchise  more 
sacred  than  the  land  to  which  it  is  annexed  ?  Or  why  should 
the  rights  of  a  company  be  more  carefully  protected  than  those  of 
an  individual  ? 

This  ferry,  when  it  was  established,  was  suited  to  the  then 
wants  of  the  couiitry,  and  owing  to  the  increase  of  population 
and  the  trade  to  tlome,  their  income  will  be,  in  dl  pndiibilil7» 
greatly  enhanced,  \n  desipiv\.e  o{  ^^e. competition  lAadlk  maybe 
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set  Up.  But  suppose  it  were  otherwise  ;  are  ttiese  ferry  owners 
to  be  exempted  from  the  casualties  to  which  all  oth^r  citizens  are 
liable?  As  well  seek  to  insure  them  against  flood  and  fire,  as 
the  fluctuations  in  public  policy.  Whole  towns  are  frequently 
broken  up,  and  all  the  property  in  them  rendered  worthless  by 
the  establishment  of  a  new  road,  wbich  diverts  the  business  to 
some  other  point.  Petersburg,  once  a  flourishing  village  on  the 
Savannah  river,  is  now  a  cotton-field.  One  capitol  in  this  State, 
has  already  been  ruined  by  the  removal  of  the  seat  of  government, 
and  the  present  has  been  repeatedly  menaced  of  late,  with  the 
same  calamity ;  yet,  who  doubts  the  power,  whatever  we  may 
think  of  the  \visdom  of  these  changes  ?  While  we  reprobate 
that  fickleness,  which,  without  any  adequate  public  considera- 
tion, would  sport  with  the  prosperity  and  happiness  of  a  whole 
community,  still,  it  must  be  conceded,  that  in  the  march  of  em- 
pire and  civilization,  these  vicissitudes  are  inevitable.  To-day, 
wealth  and  splendor — to-morrow,  dilapidation  and  ruin.  Such 
is  human  lile — such  \he  past  rec6rd  of  our  race,  individually  and 
collectively. 

Jf  the  facts  charged  in  the  bill  be  true,  will  not  the  owners  of 
real  estate,  city  lots  on  the  streets  leading  to  the  old  bridge,  be 
^qoHl  sufferers,  if  the  present  trade  and  travel  be  discontinued  ? 
And  why  are  these  tavemers  and  shop-keepers  not  entitled  to  in- 
demnity?        . 

[6.]  It  is  true,  that  charters  may  be  granted  with  peculiar  priv- 
ileges, and  such  grants  are  often  deemed  necessary  to  the 
promotion  of  publio  enterprises,  which  might  not  otherwise  have 
been  undertaken,  and  which  might  have  been  delayed  to  a  much 
later  period.  But  whenever,  owing  to  a  change  in  the  popula- 
tion, business,  and  intercourse  of  Hie  country,  the  public  inter- 
est requires  the  opening  of  new  avenues,  unthin  the  limits  even  of 
such  excltisive  grants^  even  chartered  rights,  as  well  as  individual, 
must  yield  and  become  subservient  to  the  public  good,  provided^ 
juU  compensation  hemade. 

It  is  further  argued,  that  the  power  to  take  by  eminent  domain, 
csannot  be  transferred  ta  any  subordinate  agent,  but  must  be  ex- 
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erclsed  by  the  State  itself.     That  each  individual  exercise  of  the 
power  must  be  by  a  legislative  act. 

I  find,  upon  examination,  that  this  identical  objection  was  rais- 
ed in  Backus  vs.  Ijehanon^  11  J^ew  Hampshire^  Rep.  19;  and  it 
is  thus  met '  and  disposed  of  by  Ch.  J.  Parker :  "  No  authority 
is  cited  in  support  of  this  proposition,  and  it  is  certainly  in  con- 
flict with  the  practice  of  this  government  from  its  first  institution, 
and  it  is  believed  with  that  of  all  others  of  the  United  States.  It 
woidd  require  very  strong  reasons  to  authorize  as  to  break  in  and 
condemn  this  continued  practice  of  two  centuries;  but  none 
have  been  suggested,  and  none  present  themselves  to  us.  If 
the  power  of  eminent  domain  is  exercised,  through  the  action  of 
general  laws  and  judicial  tribunals,  there  is  probably  quite  as  little 
danger  to  be  apprehended  from  its  abuse,  as  in  any  other  mode 
which  can  be  devised." 

A  provision  authorizing  the  Inferior  Court  to  exercise  a  juris- 
diction for  this  purpose,  was  enacted  more  than  a  half  centaiy 
since,  and  has  been  acted  upon  and  tried  without  any  question 
respecting  its  constitutionality,  up  to  the  present  time,  and  with 
the  learned  Judge  above,  we  can  only  say,  that  no  sufficient 
reasons  present  themselves  to  us,  for  negativing  this  power. 

But  the  plaintiffs  claim  protection,  under  the  contract  entered 
into  with  the  Inferior  Court  of  Floyd  County.  What  was  that 
agreement  ?  That  in  consideration  of  the  removal  of  the  Count)' 
site,  from  Livingston  to  Rome,  and  its  permanent  location  at  the 
latter  place,  they  would  do  certain  things  ;  and  among  the  rest, 
transport  free  of  toll,  the  citizens  of  Floyd  County,  on  foot  and 
on  horseback,  except  such  as  werd  going  to,  and  returning  from, 
their  plantations.  It  is  admitted  that  the  County  site  was  trans- 
ferred, and  yet  this  was  die  only  undertaking  on  the  part  of  the 
Court.  The  obligation  to  transport  free  of  toll,  a  certain  class 
of  the  inhabitants,  was  a  burden  imposed  upon  the  owners  of 
the  ferrj',  instead  of  a  benefit  accruing  to  them  ;  and  it  occurs  to 
us  as  rather  singular,  that  an  arrangement  to  relieve  them  of  this 
onerous  engagement,  should  be  exhibited  as  a  grievance,  fot 
which  the  plaintiffs  are  entitled  to  redress.  There  fa^  in  ov 
opixdoiiy  no  merit  in  this  view  of  the  case. 
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The  only  other  ground  upon  which  the  plaiytitTs  seek  relief,  is 
the  purpose  avowed  by  the  Court,  of  opening  new  roads  which 
will  divert  the  line  of  travel  from  their  bridgei  If  we  are  right  in 
the  main  proposition,  then  it  follows  of  course,  tliat  the  plaintiffs 
have  no  exclusive  property  in  the  public  travel.  No  one  is  bound 
to  pay  toll  at  their  crossing  place  ;  neither  is  it  the  <luty  of  the 
Court  to  compel  them  to  do  so,  by  hedging  them  in  to  this  par- 
ticular route.  On  the  contrary,  the  Court  would  be  faithless 
public  senants,  if  they  neglected  and  refused  to  open  up  as 
many  highways  as  the  public  necessities  demanded,  and  leave  it 
optional  with  all  to  pass  where  they  are  best  accommodated. 

It  will  be  perceived  that  in  this  discussion,  we  have  placed 
the  case  on  tlie  most  favorable  footing  for  the  plaintiffs.  We 
have  not  questioned  the  validity  of  their  prescription  although  its 
origin  is  distinctly  disclosed  m  the  bill,  to  have  been  in  1831. 
We  have  treated  it  as  a  grant  from  the  State ;  our  only  inquiry 
upon  thi3  head,  has  been,  whether  a  ferry  has,  as  appurtenant  to 
it,  a  franchise  which  excludes  injurious  competition  from  the 
waters  above  and  below.  And  our  conclusion  is,  that  such  a 
grant  indicates  no  such  privileges  up  or  down  stream — establishes 
no  such  undefined,  unmeasured,  and  ever  varying  rights. 

[7  J  Again,  we  have  treated  the  right  of  pontage,  which  has 
been  substituted  for  that  of  the  ftny^  as  though  it  stood  on  the 
same  foundation,  whereas  it  is  quite  apparent,  that 'according  to 
the  averments  in  the  bill,  the  plaintiffs  show  no  prescriptive 
right'to  their  bridge.  Was  it  built  in  the  same  place  where  the 
old  feny  was  kept  ?  If  so,  then  has  not  the  ferry  ceased  of  ne- 
oesnty  to  exist,  as  spon  as  the  bridge  was  erected  ?  And  if  the 
rights  which  were  incident  to  it,  could  not  be  transferred  to  the 
l^dge,  what  have  become  of  them?  Are  they  not  extin- 
guished? 

»  But  all  these  minor  matters  have  been  waived  in  order  to  ascer- 
tain and  determine,  whether  the  plaintiffs  can  sustain  the  exclusive 
rights  and  privileges  which  they  claim.  And  the  present  inves- 
tigation has  only  served  to  strengthen  the  conviction,  which  we 
previously  entertained,  that  they  cannot  And  we  feel  fully 
warranted  in   saying,  that  diis  doctrine  of  an   implied  ^gnniV 
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would  not  be  sani^lioned   at  this  day  and  in  an  English  Court. 
2  Bam.  and. /Idol.  793. 

Were  there  any  imperative  rule  of  law,  binding  me  to  a  c6n- 
trary  judgment,  I  would  bow  to  it ;  for  in  the  language  of 
another,  I  f^el  already  the  responsibility  sufficiently  great,  of  ex- 
pounding laws,  without  increasing  it  by  makingitiem.  But  while 
we  have  adopted  the  English  system  of  jurisprudence,  civil  iind 
criminal,  it  is  left  to  the  Courts  to  determine,  whether  there  be 
anything  in  our  local  situation,  or  in  the  nature  of  our  pohtical 
institutions,  which  would  render  any  portion  of  it  inapplicable ; 
and  would  it  not  be  strange  for  the  Courts  of  this  country  at  tbis 
day,  to  enforce  a  doctrine  which  had  its  origin  in  the  feudal  sys- 
tem ;  a  system,  justly  characterized^  it  aggregating  to  itself  all 
privileges,  which  increased  the  mail  df^NfUtfi  in  the  feudal  Lords, 
at  the  expense  of  the  publip?  VlhftSnnt  flttuke  of  applying  this 
notion  of  special  privilege,  to  mills  and  markets?  And  if  the 
doctrine  has  been  abandoned  as  to  these,  why  insist  on  construc- 
tive franchises  in  ferries  ? 


No.  95. — James  L.  McKnighx,  plaintiff  in  error,  tJt.  MjJcnN 

Kellett,  defendant  in  errx)r. 

[1.]  In  cases  of  fraud,  (except  fraud  in  obtaining   a  will,)  CoiuMV  jbriNl^ 
and  CourtA  of  Law  have  concurrent  jurisdiction,  and  the  ple^  4^  A  Atf 
failure  of  consideration  to  an   action  upon  a  contract  under  iettl»  on  Ai 
ground  of  fraud,  will  be  allowed  in  a  Court  of  Law. 

[2.J  When  the  vendee  purchased  a  tract  of  laud  of  the  vendor,  took  a  deed  of 
conveyance,  went  into  the  possession  thereof,  and  continued  in  pQasession : 
Hdd,  that  in  a  suit  upon  the  bond  executed  by  the  vendee,  under  his  hand 
and  seal,  for  the  purchase  money.,  he  could  not,  according  to  the  pruvisioos 
of  the  Act  of  1836,  plead  a  partial  failure  of  the  conaideratioii  of  the  con* 
tract,  upon  the  ground  of  the  fraudulent  represeutadoBB  of  the  veadorft 
that  Act  prohibiting  the  plea  of  a  ^orfto/  failure  qf  coniidefallii  Ib  «iiriil 
in  which  a  fatal  ^are  oC  coii%\det«x\oTx  coraSii  ti^Xie  |iIeed<A      t 
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Debt,  in  Chattooga  Superior  Court.  Triad  before  Judge 
Hooper,  October   ferm,  1850. 

This  was  an  action  brought  hy  Kellett  against  McKnight,  on 
a  bond  for  the  sum  of  $3260,  with  interest.  Defendant  pleaded 
that  the  bond  was  given  for  a  tract  of  land,  sold  to  him  by  plaiiji- 
tifif,  and  that  tlie  consideration  for  which  the  same  was  given  had 
partially  failed,  in  this :  that  plaintiff  had  fraudulently  represent* 
ed  the  land  to  be  a  healthy  residence,  whereby  he  was  induced 
to  purchase  it,  and  that  it  had  proved  exceedingly  unhealthy  ; 
that  his  family  had  suffered  much  by  sickness  since  he  resided 
on  the  place,  and  several  of  them  had  died  ;  for  which  reasons 
he  resisted  pa}'ment  of  the  pmchase  money,  or  a  portion  there- 
of. It  appeared  in  evtdeiicey  flat  titare  was  a  mill-pond  near  the 
]and,  and  many  witnesses  teHJfied  to  the  unhealthincss  of  the 
place.  '  There  was  evidence  on  both  sides  as  to  the  representa- 
tions of  the  vendor. 

Defendant  requested  the  Court  to  charge  the  Jury,  that  the 
Statutes  of  the  State  in  regard  to  the  abatement  of  nuisances 
had  nbtbing  to  do  with  the  question ;  which  the  Court  refused, 
but  charged,  that  although  the  Statutes  in  question  could  not 
justify  misrepresentation^  yet  the  Jury  might  consider  them,  in 
judging  of  the  value  of  the  place  as  a  residence. 

The  Court  also  charged  that  the  vendor  of  the  land  was  not 
bound  to  disclose  latent  defects. 

The  Jury  found  for  the  plaintiff  the  full  amount  of  the  bond, 
ded|Mtaii||  some  ^  small  payments.  Whereupon  defendant  moved 
m^j0^jl0fifpn  the  ground  of  error  in  the  charge  of  the  Court, 
on  tki  poiipts  above  mentioned,  and  on  the  further  ground  thai 
the  Terdict  was  contrary  to  the  evidence. 

The  Court  refused  the  m6tion,  to  which  decision  defendant 
excepted. 

-   Axm  and  Alexander,  for  the  plaintiff  in  error. 

UimnwooD  and  Crook,,  for  defendant  in  error. 

'•      •     -  •  •  •  -•  •    .         ^ 
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By  the  Court. — Warner  J.  delivering  the  opinion. 

That  the  Court  erred  in  its  charge  to  the  Jury,  we  entertain 
no  doubt ;  indeed,  the  counsel  for  the  defendant  in  error  con- 
cede that  point  in  their  argument,  but  insist,  inasmuch  as  it 
appears  on  the  face  of  tlic  record,  that  the  instrument  sued  on  is 
under  the  hand  and  seal  of  the  party,  the  defence  cannot  be  al- 
lowed in  a  Court  of  Law.  Whether  failure  of  consideration  can 
be  pleaded  to  an  instrument  under  seal  in  a  Court  of  Law,  in  the 
absence  of  all  frauds  we  express  no  opinion ;  but  we  do  holdj 
that  the  seal  does  not  preclude  an  inquiry  into  the  consideration, 
when  it  is  alleged  to  be  illegal  or  JraudulenL 

[1.]  In  cases  of  fraud,  (with  the  exception  of  fraud  in  obtain- 
ing a  will,)  Courts  of  Equity  and  Courts  of  Law  have  concurrent 
jurisdiction.  Tripp  tf  Sladem.  Low^sJlMr^  2  KeUy^  305,  and 
cases  there  cited.  In  this  case,  however^  the  defendant  does  not 
plead  a  total  failure  of  consideradon,  on  account  of  the  fraudu- 
lent representations  of  the  vendor,  but  only  a  partial  failure  of 
the  consideration  for  which  the  boiid  was  executed.  The  de- 
fendant obligated  himself  to  pay  thirty-two  hundred  and  sixty 
dollars  to  the  plaintiff  for  a  plantation,  took  a  deed  of  covreyr 
ance  from  the  plaintiff,  went  into  possession,  and  still  continues 
in  possession  thereof,  but  insists  that  the  consideration  has  jxzr- 
iially  failed,  because  the  plaintiff  falsely  and  fraudulently  repre- 
sented the  plantation  to  be  a  healthy  location,  when  it  was  not 
healthy,  which  was  well  knowri  to  the  plaintiff,  and  in  conse- 
quence of  its  unhealthiness  is  not  worth  more  than  fifteen  Inui- 
dred  dollars.  The  question  is,  can  this  defence  be  allowed  upon 
the  state  of  facts  presented  by  this  record  ? 

[2.]  By  the  Act  of  26th  December,  1836,  the  plea  of  par&d 
failure  of  consideration,  cannot  be  made  available  only  in  such 
cases,  under  such  circumstances,  and  between  such  parties  as 
would  then  admit  and  allow  the  plea  of  a  total  tailuie  of  conBide- 
ration.  Prince^  475.  In  the  sale  of  a  tract  of  land  of  ^rinch  the 
puchaser  haa  gone  into  possession  under  a  deed  of  oonvqwiifie 
IhMI  die  Temlnr)  vid  there  is  no  question  as  to .  ^  ^ijSJl^  o' 
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the  title,  it  is  difficult  to  perceive  how  there  can  be  a  toUU  failure 
of  the  consideration.  If  the  land  is  not  worth  as  much  as  the 
vendor  fraudulently  represented  it  to  be,  still  it  is  worth  some- 
thing, and  in  this  case  the  plea  of  the  defendant  admits  the  land 
purchased  to  have  been  worth  fifteen  hundred  dollars.  Inas- 
much, therefore,  as  the  defendant  could  not  have  pleaded  a  total 
failure  of  consideration  to  the  suit  on  this  contract,  he  cannot 
plead  a  |xir/ia/ failure  of  consideration,  and  the  judgment  of  the 
Court  below  must  be  affirmed. 


No.  96. — Jacob  Yaiict»  plaintiff  in  error,  vs.  Ezekicl  Harris, 

defendant  in  titor. 

[1.]  Upon  a  return  to  a  writ  of  habeti*  corpuM,  it  appepired  that  the  petitioner 
had  bee,nbroa§[ht  before  the  Inferior  Coait  aa  a  free  permm  iff  color ^  upon  a 
charge  of  having  violated  the  Registrj  Lawi,  and  npon  a  plea  of  gnilty,  was 
sentenced  to  pay  a  fine  of  one  hundred  doUan,  and  in  default  of  payment 
to  be  hired  out  until  paid,  and  that  the  respondent  had  hired  him  in  pursu- 
ance of  the  judgment  of  the  Court :  Held,  that  he  wm  detained  according 
to  law,  in  pursuance  of  a  judgAient  of  a  Court  of  competent  jurisdiction, 
and  that  this  Court  could  not  enter  into  the  question  whether  he  was  or  was 
not  a  free  white  person. 

SUbmi  Corpus^  from  Forsyth  County.    Decision  by  Judge 
Jomr  IL  Lumpkin. 

This  was  a  writ  or  habeas  corpus  sued  out  by  Jacob  Yancy, 
aDeging  tfiat  he  was  illegally  confined  by  Ezekiel  Harris,  the  de- 
femfamt.  In  his  answer,  defendant  returned  that  the  plaintiff  had 
been  brottg^before  the  Inferior  Court  of  Forsyth  County,  as  a 
iree  person^  t^lor,  charged  with  violating  the  laws  of  the  State 
^Ml^^  subject  <tf  r^istration  of  such  persons;  that  plaintiff  has 
^'Ifca^iid  pBkj  to  that  charge,  and  hid  been  srntjfiffd  to  pqr  ^ 
4NM»  kmdnid  ^Mlars,  and  in  de&nk  %!«£  \BRiib  >M^ 
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hired,  by  order  of  the  Court,  to  defendant,  by  virtue  of  which 
he  held  plaintiff  in  custody. 

On  the  hearing  of  the  habeas  corpus^  it  vc?ls  admitted  that  plain- 
tiff vras  of  dark  complexion ;  that  he  ^*as  the  son  of  a  white 
woman,  and  that  after  he  was  fourteen  years  of  age,  but  before 
he  was  twenty-one,  he  had  applied  to  the  Inferior  Court  of  said 
County  to  have  a  guardian  appointed  for  him,  as  a  free  person 
of  color,  and  had  applied  to  the  Clerk  to  be  registered  as  such. 

Plaintiff  contended  that,  as  the  child  of  a  white  woman,  be 
was  presumed  to  be  a  white  person  until  found  otherwise  by  two 
Juries,  as  provided  by  law.  The  facts  stated  in  defendant's  an- 
swer were  not  denied. 

The  Court  refused  the  application,  and  remanded  plaintiff  into 
the  custody  of  defendant ;  to  which  decision  plaintiff  excepted. 

No  one  appearing  for  the  defendant  in  error,  the  plaintiff  was 
allowed  to  proceed,  ex  parte. 

W.  H.  UxDERwooD,  for  plaintiff  in  error. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  return  to  the  writ  of  habeas  corpus  shows  that  Jacob 
/  Yancy  had  been  brought  before  the  Inferior  Court  as  a  free  per- 
son of  color,  upon  a  charge  of  having  violated  -  the  Registry 
Laws,  and  upon  a  plea  of  guilty,  was  sentenced  to  pay  a  fine  of 
one  hundred  dollars,  and  being  unable  to  pay,  was,  in  pursuance 
of  the  Statute,  hired  to  the  respondent. 

Upon  the  hearing,  it  was  conceded  by  agreement  of  parties, 
that  he  was  a  dark  colored  person,  and  the  son  of  a  free  white 
woman,  &c.  Upon  these  facts,  his  counsel  assumed  that,  being 
the  son  of  a  free  woman,  he  followed  the  condition  ofMiis  mother 
as  to  civil  rights,  and  was  from  that  fact  to  be  fal^Ajftd  taken 
as  a  citizen,  until  the  contrary  was  made  to  apfrfhlVRNro  con- 
curring verdicts  of  a  Jury,  as  provided  by  our  Statofii  fitVa  TIm 
Court  ovomled  this  position  of  counsel,  and,JiAvided  Jb* 
Mb  Yaa^y  to  ^  flwbBdy  of  the  respondait    IJJksktJtilf  ini 
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ourselves  at  liberty  to  enter  upon  this  question.  The  return  to 
the  writ  shows  that  his  detention  is  legal.  The  Inferior  Court 
had  jurisdiction  of  the  person  and  subject  matter,  and  adjudged 
him  a  free  person  of  color,  and  farther  adjudged  him  guilty  of  a 
yiolatioQ  of  the  Registiy  Laws,  and  his  detention  is  the  penalty 
inflicted  by  the  Court  for  that  \iolation,  and  which  is  prescribed 
by  law.    Prince,  796,  '97,  810. 

b  the  trial  of  the  cause,  it  does  not  appear  to  us  that  the  In- 
ferior Court  either  exceeded  their  jurisdiction  or  acted  without 
jurisdiction.  Their  judgment  is  a  valid,  subsisting  judgment — 
if  irregular  vx  any  particular,  it  can  be  set  aside,  and  until  that 
is  done,  we  have  no  power  to  discbarge  the  petitioner.  The 
question  made  by  his  counsel  might  have  been  made  before  the 
Inferior  Court,  and  might  have  been  thence  brought,  by  the  usual 
course,  before  this  Court,  but  it  was  not  made. 

Let  the  judgment  be  affirmed. 
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No.  97. — John  W.  Carter  and  Wfe,  plaintiffs  in  error,  !;«.         ^ 

George  F.  Buchanan,  defendant.'*' 

[1.]  Hearsay  evidence,  admiBaible  to  prove  birth  and  pedigree,  bat  incom- 
petent to  create  or  destroy  title  to  property. 

[2.]  Where  a  family  of  slaves  is  held  by  a  common  title,  advene  possession 
as  to  one  is  good  as  to  all. 

[3.].  Whether  a  father  permit  property  to  go  home  with  his  daughter,  imme- 
diately npon  her  marriage  or  at  any  sabseqaent  period,  if  he  suffer  it  to  re- 
main there  for  a  number  of  years,  the  presomptioii  of  law  is  that  he  in- 
tended  it  as  a  gift. 

[4.]  Where  the  law  has  been  fully  and  fairly  submitted  to  the  Jtixy  by  the 
Judge,  in  his  summing  up  in  conclusion,  and  the  Oourt  is  satisfied  Ail  the 
verdict  is  in  accordance  botb  with  the  law  and  justice  of  the  case,  a  new 
trial  will  not  be  awarded  on  account  of  some  inaccuracy  of  language  as  to 
the  rights  of  ^  parties,  which  may  have  been  used  by  the  Judge  during 
the  progress  of  the  trial 

*8ee  former  dedsion  upon  this  case,  in  2  X«2/jf,  3d7.— -[Rbp.] 
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Trover,  in  Wilkes  Superior  Court.  Tried  before  Judge  Bax- 
ter, September  Term,  1850. 

The  errors  assigned  in  this  case  arose  upon  the  trial  of  an  ac- 
tion of  trover  for  a  slave  named  Jeny.  Carter  and  wife  claimed 
under  an  alleged  parol  gift  of  Jenny,  the  mother  of  Jerry,  to 
Esther  Caroline  Carter,  (formerly  Kendrick,)  when  an  infant,  by 
her  grandfather,  Jacob  Bull.  Jenny  and  her  oflFspring  had  been 
in  the  possession  of  Jones  Kendrick,  the  father  of  Mrs.  Carter, 
from  the  time  of  the  alleged  gift  in  1814,  until  his  death,  thirty- 
five  years  thereafter.  The  plaintiffs  were  married  in  1830.  This 
suit  was  commenced  in  1846.  The  defendant  claimed  under  a 
purchase  at  the  sale  by  the  executors  of  Jones  Kendrick. 

On  the  trial,  the  plaintiffs  proposed  to  prove  by  T.  F.  Ken- 
drick, that  "Jenny  was  always  recognized  in  the  family  of  said 
Jones  as  the  property  of  said  Esther  Caroline.''  The  Court  re- 
jected tlie  evidence,  and  this  is  the  first  error  assigned. 

Plaintiffs  objected  to  the  testimony  of  the  same  witness,  to  the 
following  effect,  viz :  "  Said  Jones  Kendrick  did  give  Charles 
Simpson,  one  of  the  descendants  of  Jenny,  Rachel  by  name, 
shortly  after  Simpson's  marriage  with  said  Jones'  daughter, 
which  fact  was  Jin  own  to  botli  Carter  and  wife.  This  was  fifteen 
years  ago."  The  Court  overruled  the  objection,  and  this  is  as- 
signed as  error. 

Plaintiffs'  counsel  requested  the  Court  to  charge,  among  other 
things,  "  That  the  gift  of  one  or  more  of  Jenny's  children  to 
Simpson,  did  not  cause  the  Statute  of  Limitations  to  commence 
running  in  favor  of  Jones  Kendrick  as  to  Jenny  and  her  'chil- 
dren not  given."  The  Court  refused  so  to  charge,  but  on  the 
contrary  charged,  "  That  the  giving  away  of  one  of  Jenny's 
children,  was  notice  to  Carter  and  wife,  (when  brought- home  to 
them,)  of  adverse  possession  as  to  the  whole  of  them,  and  that 
if  Carter  and  wife  knew  of  the  gift,  four  years  before  the  com- 
mencement of  the  suit,  they  are  barred  by  the  Statute  of  Limi- 
tations." Which  charge  and  refusal  to  charge  are  assigned  as 
error. 

Plaintiffs'  counsel  requested  the  Court  to  charge,  "  That  the 
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negro  Jenny,  going  home  with  Kendrick  ten  or  twelve  years  af- 
ter his  marriage  with  Ihe  daughter  of  Jacob  Bull,  was  at  too 
late  a  day  to  make  it  a  gift  to  him." 

The  Court  declined  so  to  charge,  but  chained,  "That  if  a 
&ther-in-law  isent  home  a  slave  with  a  son-in-law  twelve  years 
after  the  marriage,  it  was  as  high  evidence  of  a  gift  as  if  sent 
home  immediately  after  the  marriage."  Which  charge  and  re- 
fusal ^o  charge  are  assigned  as  error. 

In  the  course  of  his  charge,  the  Court  charged  the  Jury, 
"  That  the  delivery  of  property  by  a  fttther-in-law  to  ^  son-in- 
law  at  any  time,  is  presumptive  evidence  of  a  gift,  especially  as 
to  third  persons."  Also,  that  "  When  one  person  is  in  posses- 
sion of  property  for  another,  the  possession  does  not  become  ad- 
verse until  he  sets  up  title  in  himself,  and  gives  notice  of  such 
t;laim,  or  exerpises  acts  of  ownership  inconsistent  with  the  oth- 
.  er's  title— such  as  giving  them  away  or  selling  them— and  the 
plaintiffs  had  knowledge,  by  positive  evidence,  of  such  adverse 
possessioti." 

•     • 

Andrews  &  Gartrell,  represented  by  Cobb,  for  plaintiffs  in 
error. 

R.  Toombs  and  A,  H.  Stephens,  for  defendant 

By  i/ie  CoufU — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  error  complained  of  is,  the  refusal  by  the  Circuit 
Court  to  permit,  evidence  to  be  introduced  on  the  trial,  that  Jenny, 
the  mother  of  Jerry,  the  boy  in  dispute,  was  always  recognized 
in  the  family  of  Jones  Kendrick,  under  whom  the  defendant 
claims,  as  the  property  of  Mrs.  Carter,  ^ne  of  the  plaintiffs. 

Hearsay  and  reputation  are  competent  to  establish  certain  fticts, 
•such  as  birth  and  pedigree,  but  are  inadmissible,  we  apprehend, 
to  create  or  destroy  title.  To  make  this  legal  testimony  against 
Kendrick,  it  should  have  been  at  least  shown  that  he  was  privy 
to  these  family  reports.  No  attempt  was  made  to  charge  him 
with  knowledge  of  these  rumors. 
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[2.]  The  next  error  assigiiecl  is,  in  allowing  a  witness  to  prove 
that  fifteen  years  before  tins  suit  was  brongfat,  Jones  Kendrick, 
with  the  knowledge  of  his  daughter  and  her  horiwmd,  had  given 
away  Rachel,  one  of  die  descendants  erf*  Joiny,  to  Simpson,  his 
son-in-law.  We  see  no  objection  to  this  evidence.  It  was  a 
tacit  acknowledgment  on  the  part  of  the  plaintifib,  that  Kendrick 
had  the  right  to  dispose  of  this  family  of  sbves. 

[3.}  The  Court  was  requested  to  charge,  that  the  gift  <^  one 
or  more  of  Jeimy^s  children  to  Simpson,  did  not  cause  the  Stat- 
ute of  Limitations  to  commence  running  in  £aivor  erf*  Jones  Ken- 
drick,to  Jenny  and  her  dnldren  not  given.  The  presiding 
Judge  refiised  to  give  this  charge,  and  on  the  contzaiy  instructed 
the  Jury,  that  the  giving  away  of  one  of  Jenny's  children,  was 
notice  to  Carter  and  vnfe,  when  brought  home  to  theso,  of  adr 
verse  possession  as  to  the  vAale;  and  that  if  the  plaintifib  knew 
of  the  gift,  four  years  or  more  before  the  action  was  insfitnted,  . 
they  were  barred  by  the  Statute  of  Limitatioiis ;  which  refusal 
and  charge  are  assigned  as  error.    . 

We  are  inclined  to  think,  that  the  charge  was  not  stricdy  le- 
gal,  either  as  asked  or  given.  It  viras  cleaiiy  vnx)ng  to  insist  that 
the  gift  of  one  of  the  slaves  held  by  a  common  title,  was  no  evi- 
dence of  adverse  possession,  as  to  the  residue ;  and,  on  the  other 
hand,  it  was  not  perhaps  entirely  right  to  rule  that  it  constituted 
an  absolute  bar.  It  was  a  circumstance  which,  uncontradicted  or  ■ 
explained,  would  authorize  a  finding  against  the  plaintifis. 

Plaintifis'  counsel  requested  the  Court  to  charge,  that  Jermy 
going  home  with  Kendrick,  ten  or  twelve  years  after  his  mar- 
riage with  the  daughter  of  Jacob  Bull,  was  at  too  late  a  day  to 
raise  the  presumption  of  a  gift ;  which  charge  the  Court  refused 
to  give,  and,  on  the  contrary,  instructed  the  Jury,  that  if  a  father- 
in-law  sent  home  a  slave  with  a  son-in-law,  twelve  years  after  the 
marriage,  it  was  as  high  evidence  of  a  gift  as  if  delivered  inmie- 
diately  after  the  marriage ;  and  this  charge  and  refusal  are  made 
the  fourth  ground  of  error. 

Ordinarily  I  shouldisay,  that  the  going  home  of  property  im- 
mediately afler  marriage,  was  higher  evidence  of  an  int«iti<m  to 
give,  than  when  sent  at  a  later  period.    This,  however,  is  rather 
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matter  of  opinum  than  of  law.  And  to  this  proposition  there 
must  be^  in  the  nature  of  the  case,  many  exceptions ;  as  for  in- 
stance, supppse  the  match  was  disapproved  and  repudiated  at 
the  time  by  the  parent,  and  subsequently,  after  the  lapse  of  many 
years,  if  you  please,  a  reconciUation  should  take  place,  and  im; 
mediately  consequent  thereon,  property  was  sent  home  with  the 
daughter — this  would  be  as  high  evidence  of  the  9110  animo  ^ 
if  the  &cts  had  transpired  directly  after  marriage. 

[4.]  Conceding,  then,  that  some  of  the  language  employed 
by  the  learned  Judge,  during  the  progress  of  the  trial,  was  not 
sufficiently  guarded,  both  as  to  the  degree  of  presumption,  arising 
firom  the  delivery  of  property  to  a  son-in-law  immediately  after 
the  mamage,  and  at  a  subsequent  period,  and,  also,  as  it  le- 
q)6Gts  the  Statute  of  limitations,  still,'  by  reference  to  the  re- 
cprdy  it  will  be  seen  that  in  summing  up  to  the  Jury  in  conclu- 
sion, he  presented  the  whole  law  of  die  case  Jitklyj  not  to  say 
fmmMy^  for  the  plaintiff;  and  being  satisfied  that  the  concur- 
rent verdicts  which  have  been  rendered  for  the  defendant,  are  in 
accordance  with  the  manifest  justice  as  well  as  the  law  of  the 
case,  we  cannot  get  our  consent  to  reverse  the  judgment 


No.^. — Leah  Simmons  and  others,  plaintifis  in  error,  vs.  Jowf 

A.  Rabdem  and  \f^e,  defendants. 

[  i.  ]  Veedicta  are  to  have  a  reasonable  intendment,  and  to  receiye  a  reaaonable 
conitmotioii,  and  are  not  to  be  avoided  onleas  from  neceitity* 

[2.j^Wherea  bill  waa  filed  by  John  A.  Barden  and  Henrietta,  hif  W]£b,  for- 
merly Henrietta  G.Ogletree,  to  recover  certain  ilavei  in  right  of  the 
wife ;  and  the  Jary  on  the  trial  of  the  case  found  the  following  verdict : 
**  We  the  Jory  find  and  decree,  that  the  odmplainant,  Henrietta  6,  Barden, 
(lomerly  Henrietta  G.^  Ogletree,)  in  her  own  right,  and  for  Imrown  nie, 
do  recover  of  the  defendant  the  negro  slaves,  Washington,  Martha,  &c." 
Hdit  that  to  a  motion  in  arrest  of  judgment,  on  the  ground  that  the  verdict 
did  nor  find  in  fiivor  of  the  marriage  of  the  parties,  whkh^%%  dsmn^V]  ^« 
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defendant's  answer,   tbat  tho  legal  effect  of  tbe  verdict  was  in  favor  of  the 


marriage. 


In  Equity,  in  Richmond  Superior  Court.    Decision  by  Judge 
Starnes,  Februaiy,  1851. 
• 

John  A.  Rarden  and  wife,  filed  a  biU  against  Leah  Simmons  and 
others,  to  recoTer  certain  property  belonging  to  the  wife  prior  to 
the  marriage,  and  to  set  aside  a  deed  made  by  the  wife,  in  con- 
templation of  marriage,  and  in  fraud  of  the  marital  rights,  and 
Under  coercion  of  defendants.  The  answer  denied  the  fact  of 
the  marriage,  as  well  as  the  other  facts  charged.  The  Jury  found 
the  following  verdict :  "  We  the  Jury  find  and  decree,  that  the 
complainant,  Henrietta  6.  Rarden,  (formerly  Henrietta  6.  Ogle- 
tree,)  in  her  own  right,  and  for  her  own  use,  do  recover  of  the 
defendant,  the  negro  slaves,  Washington  and  Martha,  (the  ne- 
gro slave  Letty,  being  dead ;)  and  also  said  complainant  recov- 
er of  the  defendant,  two  hundred  and  forty  dollars,  for  the  hire 
of  the  said  three  slaves,  until  arrest  after  commencement  of  this 
suit,  with  costs." 

A  motion  was  made  in  arrest  of  any  judgment  upon  this  ver- 
dict, upon  the  grounds : 

1st.  Because  of  the  variance  between  the  pleadings  and  the 
finding  of  the  Jury,  in  this  :  that  by  the  pleading,  complainants 
allege  that  they  are  husband  and  wife,  which  defendants  by 
their  answer  deny.  The  finding  being  for  Henrietta  G.  alone, 
is  tantamount  to  finding  the  truth  of  the  allegation  of  defend- 
ants. 

2d.  Because  of  the  uncertainty  of  the  finding  of  the  Jury  un- 
der the  issue  made  by  the  pleading,  in  this  :  that  the  complain- 
ants either  are,  or  are  not,  husband  and  wife.  If  they  are,  the 
finding  should  have  been  for  them  jointly  as  such.  U  they  are 
not,  then  there  could  be  no  finding  for  them  jointly  nor  sepa- 
rately. 

The  Court  overruled  the  motion,  holding  the  verdict  to  be  vir- 
tually for  the  (y)mplainants,  and  covering  aU  the  issues  submit- 
ted.    This  decision  is  now  assigned  as  error. 
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A.  H.  H.  Dawson,  by  Cobb,  for  plaintiff  in  error. 

A.  J.  MiLLEB,  for  defendant. 

By  the  Court. — ^Warnis^  J.  delivering  the  opinion. 

[1.]  This  was  a  bQl,  filed  by  John  A.  Rarden  and  Henrietta 
G.  his  wife,  formerly  Henrietta  G,  Ogletree,  to  recover  certain 
slaves  in  the  record  mentioned.  The  answer  of  the  defendant  de- 
nied the  marriage  of  the  complainants.  A  motion  was  made  to 
arrest  the  judgment  in  the  Court  below,  on  the  ground,  that  the 
Jury  had  not  found  in  favor  of,  nor  against  the  marriage  of  the 
parties.  The  xule  is,  that  verdicts  are  to  have  a  reasonable  in« 
tendment,  and  to  receive  a  reasonable  construction,  and  are 
not  to  be  avoided  unless  from  necessity. 

[2.]  Can  it  be  reasonably  inferred  from  the  verdict  in  this 
case,  that  the  Jury  found  in  favor  of  the  marriage  ?  The  Jury 
find  and  decree,  ^^  that  the  complainant^  Henrietta  G.  Harden,  (for- 
merly Henrietta  G.  Ogletree,)  in  her  own  right,  and  j^  her  own 
ust,  do  recover  of  the  defendant,  the  negro  slaves,  Washington, 
&c.*'  The  property  is  claimed  in  the  right  of  the  wife,  Henriet- 
ta G.  Rarden,  formerly  Henrietta  G.  Ogletree.  The  Jury  find 
thfiir  verdict  in  favor  of  Henrietta  G.  Rarden,^^nn€r/y  Henrietta  G. 
Ogletree,  for  A^rot^  tise.  If  the  Jury  had  not  been  satisfied  as 
to  the  validity  of  the  marriage,  why  did  they  find  a  verdict  in 
favor  of  Henrietta  G.  Rarden,  ^ormcr/y  Henrietta  G.  Ogletree  9 
If  they  had  believed  there  was  no  marriage  of  the  parties,  the 
verdict  would  have  been  in  favor  of  Henrietta  G.  Ogletree.  Be- 
sides, the  Jury  not  only  find  their  verdict  in  favor  of  the  complain- 
ant, in  the  name,  as  claimed  by  the  marriage,  but  they  have  em- 
ployed words,  the  legal  effect  of  which,  is  to  protect  the  property 
from  the  marital  rights  of  her  husband.  If  the  Jury  had  not  found 
in  favor  of  the  marriage,  we  think  it  is  quite  clear,  the  verdict 
would  have  been  in  favor  of  Henrietta  G.  Ogletree,  without  more ; 
and  not  in  favor  x)f  Henrietta  G.  Rarden,  formerly  Henrietta  G. 
Ogletree,  in  her  own  right,  zxi^for  heir  own  use.  What  but  the 
marriage,  changed  ik<^ farmer  name  of  Henrietta  G.  0^<5i\x^^^Va 
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that  of  Henrietta  6.  Harden  ?  What  but  the  marriage  induced 
the  Jury  to  employ  words  in  their  verdict  which  would  secure 
the  property  to  her  separate  use,  and  protect  it  against  the  mart- 
tal  rights  of  her  husband  ?  In  our  judgment,  the  legal  intend- 
ment of  the  verdict  is  in  favor  of  the  marriage.  Let  the  judg- 
ment of  the  Court  below  be  affirmed! 


No.  99. — 0.  &    A.  Wetmohe,   plaintiffs  in   error,  vs.  John 

Chavers,  defendant. 

[I.3  The  brief  of  the  evidence  filed  on  a  motion  for  a  new  trial,  is  not  a  part 
of  the  record,  to  bo  transmitted  to  the  Supremo  Court;  and  docs  notdif> 
pense  with  the  necessity  of  incorporating  in  the  bill  of  exceptions,  a  brief 
of  the  oral  and  copy  of  the  Written  evidence. 

In  error,  from  Richmond  County. 

This  writ  of  error,  was  sued  out  to  a  decision  on  a  motion  for 
a  new  trial,  on  the  ground,  that  the  verdict  was  contrary  to  the 
evidence.  The  bill  of  exceptions^  did  not  contain  a  brief  of  the 
evidence,  or  refer  to  any.  In  the  transcript  of  the  record,  the 
Clerk  sent  up  a  brief  of  evidence,  purporting  to  be  of  file  in  his 
office. 

A  motion  was  made  to  dismiss  the  writ  of  error,  on  the  ground 
that  no  brief  of  evidence  had  been  embodied  in  the  bill  of  ex- 
ceptions. 

J.  G.  Gould,  for  the*  motion. 

John  Schley,  contra. 

By  the  Court — ^Nisbet,  J.  delivering  the  opinion. 
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[1.]  The  motion  to  (fiimiss  must  be  sustained.  The  4th  rule 
of  this  Court  requires,  that  a  brief  of  the  oral,  and  a  copy  of  the 
written  evidence  in  the  cause,  be  embodied  in  the  bill  of  except 
tions.  Is  there  any  thing  in.  this  case  wUeh  can  authorize  an 
exception  to  the  rale  ?  There  is  no  erid^nce  whatever,  in  the 
bill,  and  no  reference  to  any.  The  brief  of  the  evidence  agreed 
upon  by  counsel,  upon  moving  the  rule  for  the  new]  trisfl  below, 
comes  up  with  the  record,  and  therefore,  it  is  said  that  the  reason 
of  the  rule  ceases.  This  would  be  true  if  the  brief,  which  is  of 
file  below,  were  a  part  of  the  record  which  it  is  made  the  duty 
of  the  Clerk  to  send  up.  But  we  do  not  think  that  it  is.  The 
record  which  the  law  requires  him  to  certify  to  this  Court,  con* 
sists  of  the  pleadings  in  the  case,  and  the  orders,  judgments  or 
decrees  of  die  Court  rendered  in  the  case,  and  the  verdict  of  the 
Jury,  if  one  is  rendered.  This  brief  is  no  more  a  part  of  the 
record,  than  the  interrogatories  and  depositions  which  are  of  file. 
Moreover,  the  brief  may  be  sufficient  for  the  Court  below,  he 
being  a  witness  to  the  trial.  But  we  need  all  the  evidence. 
The  evidence  need  not  be  in  any  case,  both  in  the  bill  and 
with  the  record. 


No.  IOO.-^Elliott  B.  LoYLt:ss  and  Wife,  plaintiffs  in  error, 
vs.  John  A.  Rhodes  and  Richard  B.  Day,  executors,  &c.  of 
A.  Rhodes,  deceased. 

[1.]  The  opinion  of  the  Ooart,  in  Mobley  et.  ah  vt.  MobUy^  9  Geo.  R^.  247,  re- 
ferred to  and  explained. 

[3.]  The  mode  of procaring  letters  dismiiBorj,  by  execatom  and  adminiatm- 
tori  ipecified. 

[3.]  An  execatorpoitponing  a  settlement  with  one  of  the  legatees,  imder£Ufe 
pretences,  and  finally  deliyering  over  the  entire  estate  to  the  other  lega- 
tees, wiU  not  foe  protected  for  ibis  mismanagement,  by  his  letters  of  dismis- 
sion ;  it  is  a  fraud,  in  fact,  which  will  ritiate  his  discharge. 
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In  Equity.     Decision  on  demurrer,  bjr  Judge  Stabnes,  Rich- 
mond Superior  Court,  February  Term,  1851. 

Elliott  B.  Loykss  and  Naney,  hit  wife,  formerly  Nancy  B. 
Rhodes,  filed  their  bill  against  John  A.  Rhodes  and  Richard  B. 
Day,  as  the  executors  of  the  last  will  of  Absalom  Rhodes,  de- 
ceased ;  alleging,  that  under  the  will  of  said  depeased,  complain- 
ant, Nancy  Loyless,  was  a  legatee ;  that  the  estate  was  worth 
$30,000,  and  complainant  entitled  to  one-sixth  part  thereof; 
**'  that  after  allowing  the  usual  time  to  elapse  for  a  settlement 
and  payment  of  all  demands  against  deceased,  they  applied  to 
the  executors  and  requested  to  be  paid  the  share  of  said  Nancy. 
But  they  (the  executors)  alleged  that  there  was  still  a  number  of 
unsettled  demands,  and  that  some  of  them  were  litigated  and  in 
suit  against  them  as  such  executors— declined  compljrii^  with 
the  request  of  complainauts,  and  informed  them  that  a  consider- 
able lengtli  of  time  would  necessarSy  elapse  before  they  could 
pay  and  deliver  over  complainant's  shaie:"  ^^  Thatcomplamants 
rested  contented  with  this  statement,  having  full  confidence  in  the 
executors ;  and  as  their  circumstances  were  needy,  they  Removed 
to  Stewart  County  in  this  State,  and  have  resided  there  for  several 
years  past ;  that  they  frequently,  after  their  removal,  appUed  to 
said  executors  by  letter,  but  when  they  received  any  reply,  it  was 
that  the  estate  was  still  involved  in  litigation,  and  there  could  be 
no  division  among  the  devisees  and  legjttees."  "  That  in  June 
1850,  very  much  to  their  surprise,  complainants  ascertained  tJiat 
the  executors  had  settled  up  the  estate  of  the  said  Absalom,  di- 
vided the  residue  among  the  other  legatees,  excluding  qompUtin" 
ant  entirely ;  and  had  procured  an  order  froiii  the  Court  of  Ordi- 
nary, dismissing  them  from  their  trust,  and  authorizing  letters 
dismissory  to  issue  to  them." 

Complainants  further  charged,  "  that  the  said  order  was  ir- 
regular, fraudulent  and  void,  for  the  following  reasons,  viz  :  The 
said  executors  did  not/idly  discharge  their  duties  before  they  ap- 
plied for  letters  dismisspry ;  they  presented  no  pdiiion  to  said 
Court,  praying  a  discharge ;  there  was  no  order  of  said  Court  at 
January  Temiy  1849,  authorizmg  citation  to  issue ;  that  no  sudi 
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citation  was  duly  or  kgally  published ;  that  no  examination  into 
the  siiuaiion  of  the  tedaior^i  affkirs  and  esiatej  was  made  by  said 
Court,  and  that  said  eitate  never  has  been  fiilly  and  legally 
administered;  all  whidi  was  occasiooedilj  the  irregular  and 
negligent  proceedings  in  said  Court,  and  by  the  improper  coiiduct, 
artifice  and  fraud  of  the  said-  executors,  entirely  without  the 
knowledge  of  complainants,  and  intended  by  said  executors  to 
deprive  complainant  of  her  legacy."  Prayer  that  th^  ordv  of 
dismission  may  be  declared  null  and  void,  and  for  an  account. 
The  following  was  the  order  of .  dismission  referred  to  : 
"  Upon  the  application  of  John  A*  Rhodes  and  Richard  B. 
Da;fV\i^xecutors  of  the  )ait  will  and  testament  of  Absalom  Rhodes, 
decnased,  for  letters  dismissory,  ^ey  having  filed  their  petition 
at  the  January  Term,  1849,  of  the  Court  of  Ordinary,  and  cita- 
tion having  been  duly  issued  and  published,  as  is  in  evidence  to 
the  Court ;  and  no  cause  being  shown,  pr  objections  filed  in  the 
office  of  the  Clerk  of  thiaX!ourt  to  the  contrary  ;  and  it  appearing 
to  the  Court  that  they  wvp  faithfully  and  honestly  discharged 
the.  trust  and  confidence  reposed  in  tliem  and  that  they  have  ful- 
ly administered  op  said  eastate  :  Ordered^  That  they  be  and  are 
hereby  released,  discharged  aj^d  dismissed  from  their  liability,  as 
executors  on  the  said  estate,  and  that  letters  dismissory  be  is- 
sued to  them  accordingly. 

On  demurrer  to  ^is  bill,  for  want  of  equity,  the  Court  overruled 
the  demurrer,  and  this  decision  is  brought  up  for  review. 

John  Schley,  for  plaintiffs  in  error. 

A.  J.  Milder  and  Toombs,  for  defendants. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Before  proceeding  to  the  decision  of  this  case,  I  vrill  take 
occasion  to  state,  that  according  to  the  report  of  Mohley  and 
others  vs.  MoUey,  9  Geo.  Rep.  267,  as  it  now  stands,  this  Court 
is  made  to  hold,  that  the  order  of  a  Court  of  Ordinary,  dismiss- 
ing the  representative  of  an  estate,  is  valid  and  auffidetit^^ 
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though  the  facts  do  not  appear  of  record,  which  are  necessary 
under  the  law,  to  give  that  tribunal  jurisdiction. 

The  judgment  of  the  Court  of  Ordinajy  of  Appling  County, 
was  attacked  on  two.  grounds  :  1st.  Because  Jesse  Mobiey,  the 
administrator  of  his  father,  had  committed  fraud  in  fact ;  and 
2dly.  because  there  was  no  evidence  in  the  records  of  the  Court 
of  Ordinary,  that  appUcation  for  letters  dismissory  had  been 
made,  and  a  citation  issued  and  published  in  terms  of  the  Statute. 
The  Circuit  Judge  overruled  both  objections — a  writ  of  error  was 
sued  out,  and  upon  the  hearing,  we  agreed  to  restrict  our  judg- 
ment to  the^r^^  pointy  and  to  waive  the  consideration  of  the 
second  question,  until  it  should  be  more  fully  and  satisfactorily 
discussed,  as  we  had  previously  done,  for  the  same  reason,  in 
Worihey  eU  al.  vs.  Johnson  eL  al.  8  Geo.  Rep.  236. 

[2.]  Before  dismissing  this  matter,  I  would  suggest,  that  for 
the  purpose  of  making  an  order  of  discharge  available  as  a  pro- 
tection to  the  party,  there  should  be  reffifd  enndence  that  a  pe- 
tition has  been  presented,  setting  fordi  diat  the  executor  or  ad- 
ministrator has  fully  discharged  the  duties  assigned  to  him,  and 
pfajdng  to  be  released  from  his  executorship  or  administration ; 
that  an.  order  was  passed  by  the  Court  of  Ordinary  for  a  citation 
to  be  issued,  requiring  all  persons  concerned  to  show  cause,  if 
any  they  have,  why  the  said  executor  or  administrator,  on  the 
day  therein  to  be  namedy  should  not  be  discharged ;  that  said  ci- 
tation has  issued  and  been  published  in  one  or  more  gazettes  of 
this  State,  for  the  space  of  six  months ;  that  no  cause  was  shown 
against  the  application,  or  if  objections  were  filed,  that  they  were 
overruled ;  and  that  it  appeared  from  an  examination  into  the  situa- 
tion of  the  testator's  affeirs  and  estate,  that  the  petitioner  had  faith- 
fully and  honestly  discharged  the  trust  and  confidence  reposed  in 
him.  And  it  would  be  well  for  the  order  of  discharge  to  recite 
on  its  face  all  these  facts. 

I  do  not  say,  for  I  am  not  authorized  or  prepared  to  do  so 
tiiat  no  one  can  be  dismissed  firom   his  liability,  without  a  rigid 
compliance,  in  so  many  words,  with  each  and  all  of  these  formu- 
laries ;  I  will  say,  however,  that  it  is  safer  altogether  t6  observe 
tfaem.     By  doixig  so,  it  places  the  judgment  of  the  Ordmary  up- 
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on  the  same  footing  with  that  of  any  other  Court ;  whereas  by 
n^lecting  to  have  the  initiatory  steps,  necessary  to  give  it  juris- 
diction^  spread  on  its  records,  its  judgment  might  be  treated  as  a 
nullity ;  especially,  where  it  is  interposed  as  in  the  present  case, 
as  a  bar  to  a  full  and  fair  investigation  of  the  trustees'  actings  and 
doings  upon  the  qstnte. 

[3.]  Wc  think  the  decision  of  the  Superior  Court,  overruling 
the  demurrer,  and  sustaining  Ihe  bill,  ought  to  be  affirmed,  for 
the  reason  that  the  statement  in  tlie  bill  constitutes  a  case  of  ac- 
tual fraud. 

It  is  alleged  that  the  complainants  are  Icgatc^es  of  Absalom 
Rhodes,  deceased,  and  entitled  to  one-sixth  part  of  his  estate  ^ 
that  as  such,  they  repeatedly  applied  to  the  defendants,  who  are 
the  executors,  for  a  settlement  of  their  shj^re ;  that  they  were 
pot  off  upon  the  pretext,  that  there  were  a  number  of  unadjust- 
ed claims  against  the  testator,  some  of  which  were  in  litigation  ; 
and  that  on  that  account,  a  considerable  time  must  necessarily 
elapse,  before  they  could  pay  and  deliver  over  their  part ;  tliat 
content  with  this^  representation,  and  having  full  confidence  in 
the  executors,  they  removed  from  Richmond  to  Stewart  Coiin- 
ty,  where  they  have  resided  for  several  years  past ;  that  since 
their  remoTdl,  they  have  frequently  applied  by  letter,  for  a  set- 
tlement, and  they  were  still  postponed  under  the  same  pretence,, 
namely :  that  the  estate  was  involved  in  law  suits,  and  in  con- 
sequence thereof,  there  could  be  no  division;. that  in  June,. 
1860,  very  much  to  their  surprise,  they  ascertained  that  the  de- 
fendants  had  distributed  the  whole  estate  among  the  other  lega- 
tees, excluding  them  entirely  from  any  participation  in  the  prop- 
erty ;  and  that  by  fraud  and  artifice,  notwithstanding  this  mis- 
management, aild  without  the  knowledge  of  the  complainants, 
they  had  procured  an  order  of  discharge^  for  the  purpose  oi  de- 
priving them  of  their  legacy*  I  ask,  would  the  Ordinary — would 
any  honest  Court,  liave  granted  this  dismission,  with  a  knowledge 
of  the  facts  charged  in  the  bill  ?  Unquestionably  not  We  are 
bound  to  believe  that  the  Court  was  impost  on,  or  else  it  never 
would  have  sanctioned  the  wilful  appropriation  q[  this  estate  to 
five  only  of  the  six  legatees  to  whom  it.belonged.    Had^bs^^- 
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vision  been  m^deln  ignorance  of  the  fact,  th«  case  would  have 
been  very  difS^iit  As  it  is,  we  can  view  it  in  no  other  light, 
than  a  fraud  upon  tlie  riglits  of  the  complainants.  Our  opinion, 
therefore  15^  that  the  bill  should  be  answered,  and  an  inquiry  had 
into  the  llleged  misconduct  of  the  executors. 


No.   101.— -Asa  Holt  and  otliers,  plaintiffs  in  error,  v$^  The 
Bank  of  Augusta  and  others,  defendants  in  error. 

[1.]  Although  it  in  a  genorwl  rule  in  Chancery  practice,  ihat  ou  the  cooiiug  in 
of  ihe'auftvver,  plainly  and  distinctly  denying  all  the  facts  and  circumMan- 
COB  upon  which  iho  ctjnity  of  the  bill  is  buaed,  that  the  Court  will  dissolve 
nn  injunction;  yet,  in  some  particular  cases,  the  Court  will  contiiiue  the 
injnnction.  although  tht;  defendant  bos  fully  answered  the  equity  get  up.  The 
granting  tind  continuing  of  the  process  must  always  rest  in  sound  discre- 
tion, to  be  governed  by  the  nature, of  the  cose. 

Mention  to  dissolve  injunction,  in  Richmond  Superior  Court. 
Decision  by  Judge  Starnes,  January  Tferm,  1851. 

In  1849,  Asa  Holt  filed  his  bill  in  Equity  against  Joseph  Da- 
vis, as  the  administrator  of  Thopas  Datis,  deceas^d^  and  the 
Bank  of  the  State  of  Oeorgia,  alleging  that  in  October,  1848, 
he  gavfe  to  Thomas  Davis,  then  in  life,  a  letter  of  credit,  author- 
izing him  to  draw  on  said  Holt^  for  the  sum  of  five  thousand 
dollars,  upon  the  promise  of  said  Davis  to  invest  the  proceeds 
of  the  same  in  cotton,  and  ship  the  xotton  to  said  Holt,  (who  is 
a  commission  merchant  in  Savannah,)  who  was  to  have  the  con- 
trol of  the  icotton,  and  dispose  of  the  same  to  meet  the  said 
<iraft ;  that  Thomas  Davis  negotiated  this  draft^at  the  Branch 
Bank  of  the  State  of  Georgia  at  Augusta,  for  t^tQO,  which 
sum  was  placed  to  the  credit  of  said  Davis ;  that  Vetj^^i^^^rtly 
thereafter,  on  14th  October,  1848,  Thomas  Davis  died  sudd^y^ 
ieaving  $3,240  39,  of  the  net  proceeds  of  the  draft  to  his  credit 
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in  said  bank — the  same  never  having  been  drawn  out ;  that  Da- 
visy  by  his  sudden  death,  was  prevented  from  purchasing  and 
fon^^arding  the  cotton  as  promised ;  that  the  draft  hieul  been  pro* 
tested  for  non-payment,  and  returned  to  the  Branch  Bank  at  Au- 
gusta, and  that  the  estate  of  Davis  was  insolvent.  The  prayer 
was  for  an  injunction  restraining  the  bank  from  paying  out  the 
sum  aforesaid,  and  a  decree  that  the  same  be  applied  to  the  pay- 
ment of  the  said  draft,  as  far  as  the  same  will  go. 

Joseph  Davis,  the  administrator,  by  his  answer  admitted,  that 
the  facts  charged  were  true,  as  he  believed,  and  did  not  contest 
them,  but  insisted  that  such  judgment  and  decree  as  should  be 
made  in  the  premises,  should  be  conformable  to  law,  and  as  far 
as  practicable,  promote  the  interest  of  other  creditors. 

In  April,  1850,  the  Bank  of  Augusta  and  other  creditors  of 
Thomas  Davis,  filed  their  bill,  charging  that  Joseph  Davis,  the 
administrator,  combined  and  confederated  with  Asa  Holt,  to  give 
him  an  undue  preference;  that  under  this  agreement,  the  bill 
above  specified  was  fil^d,  and  the  answer  made,  admitting  the 
facts ;  that  the  administrator  and  Holt  had  agreed  to  indemnify 
the  Bank  of  the  State,  so  that  that  corporation  became  an 
indifiierent  stakeholder ;  that  the  bill  had  been  kept  out  of  office, 
$0  that  the  parties  could  not  sooner  get  sight  of  it,  and  that  the 
estate  of  Thomas  Davis  was  insolvent. 

*  The  prayer  was  for  an  injunction  to  restrain  Holt  from  prose- 
cuting his  bill,  until  the  rights  of  the  other  creditors  could  be 
ascertained,  and  that  the  fund  on  deposit  in  the  Bank  of  the 
State  should  be  paid  over  to  the  administrator,  to  be  distributed 
according  to  law,  and  for  other  and  general  relief. 

The  defendants,  by  their  answers,  denied  aU  fraudulent  con- 
federacy and  combination,  and  all  attempts  at  concealment. 

On  die  coming  in  of  the  answers,  a  motion  was  made  to  dis- 
solve the  injunction,  on  the  ground  the  equity  of  the  bill  was 
sworn  off. 

The  Court,  after  hearing  argument,  refused  to  dissolve  the  in- 
junction, and  this  decision  is  assigned  as  error. 

John  Schley,  for  plaintiffs  in  error. 
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J.  G.  Gould,  for  defendants  in  error. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  equity^  of  the  complainants'  bill  rests  upon  two 
grounds :  First,  the  collusion  between  Holt  and  the  administra- 
tor of  Thomas  Da\'is ;  second,  that  the  creditors  of  Thomas  Da- 
vis, deceased,  cannot  be  parties  to  the  bill  fikd  by  Holt  against 
Joseph  Davis,  the  administrator,  to  have  the  money  remaining  to 
his  credit  in  bank,  paid  over  to  his  demand,  as  the  accomnK)da- 
tion  acceptor  of  Thomas  Davis,  which,  in  view  of  the  peculiar 
character  of  Joseph  Dans'  answer,  it  is  important  for  the  protec- 
tion of  their  rights  as  creditors,  that  they  should  be  heard.  The 
answer,  it  is  true,  denies  all  collusion,  yet  the  fact  stands  out 
prominently  on  the  face  of  the  record,  that  Joseph  Davis,  the 
administrator,  manifests  a  strong  bias  in  favor  of  Holt,  the  com- 
plainant, in  the  original  bill.  It  is  said  that  the  Court,  on  the 
trial  of  the  last  named  bill,  will  be  bound  to  protect  the  rights 
of  all  the  creditors ;  but  we  think  their  rights  will  be  much  better 
protected  when  tliey  have  an  opportunity  of  being  heard  before 
the  Court,  than  they  would  on  the  trial  of  Holt's  bill  against  Da- 
vis, when  they  could  not  be  heard.  Although  it  is  a  general 
rule,  that  on  the  coming  in  of  the  answer,  plainly  and  distinctly 
denying  all  the  Jads  and  circumstances  upon  which  the  equity  of 
the  bill  is  based,  the  Court  will  dissolve  the  injunction ;  yet,  in 
some  particular  cases,  the  Court  will  continue  the  injunction, 
though  the  defendant  has  fully  answered  the  equity  set  up. 
The  granting  and  continuing  of  the  process  must  always  rest  in 
sound  discretion,  to  be  governed  by  the  nature  of  the  case. 
Hemphill  vs.  Ruckersville  Banky  3  Kelly ^  445,  and  cases  there  cited. 
The  discretion  of  the  Chancellor  in  refusing  to  dissolve  the  in- 
junction in  this  case  was,  in  our  judgment,  properly  exercised, 
for  the  very  satisfactory  reasons  which  he  has  given  in  his  opin- 
ion accompanying  the  record  before  us. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  102.— William  Neal,  plaintiff  in  error,  vs.  Nancy  Farmer, 

defendant. 

[1.]  In  cuscs  of  felony,  the  civil  remedy  is  suspended  until  iho  offender  ti 
prosecuted  to  cunyiction  or  acquittal. 

[2.]  African  slavery  held  never  to  have  existed  in  the  Island  of  Great  Brit- 
ain by  the  Common  Law,  by  Statute,  or  by  the  Laws  of  Nations. 

[3.]  Tlie  Law  of  Villenagc  obsolete  in  England.     Quere? 

[4.]  If  not  obsolete,  but  of  force  in  1732,  when  the  colony  of  Georgia  wai 
settled :  Hdd,  that  it  had  no  application  to  African  slavery  in  England  or 
in  Georgia. 

[5.]  The  Common  Liw  of  England  held  to  be  inapplicable  to  the  institotioB 
of  slavery,  except  to  protect  the  rights  of  masters. 

[6  ]  The  slave  trade  held  to  be  recognized  as  a  lawful  commerce,  under  the 
Law  of  Nations,  and  that  law  obligatory  upon  the  States  of  the  world,  nnlesi 
repndifited  by  treaty  or  positive  law. 

[7.]  Held/ that  by  tho  comity  of  nations;  when  a  slave  escapes  into,  or  ii 
found  within  the  jurisdiction  of  a  State  where  slavery  is  not  recognized,  it 
is  the  duty  of  that  State,  upon  the  demand  of  bis  rightful  owner,  to  deliver 
him  to  be  taken  back  to  the  State  where,  by  law,  he  is  a  slave. 

[S.]  The  origin  and  character  of  property  in  slaves  in  this  State  defined. 

[9.]  It  is  not  felony  in  Georgia,  by  the  Common  Law,  to  kill  a  slave,  and 
the  only  legal  restraint  upon  the  power  of  the  master  over  the  person  of 
the  slave  in  Georgia,  is  such  as  is  imposed  by  Statute. 

Trespass,  &c.  in  Greene  Superior  Court.  Tried  before  Judge 
Johnson,  March  Term,  1851. 

This  was  an  action  brought  by  Nancy  Farmer  against  William 
Neal,  to  recover  damages  for  the  killing  of  a  negro  slave,  the 
property  of  Mrs.  Farmer.  •  On  the  trial,  the  plaintiff  proved  the 
killing  and  closed.  The  defendant  introduced  no  testimony. 
Thp.  Jury  found  a  verdict  for  plaintiff  for  |825. 

The  defendant  then  moved  for  a  new  trial,  on  the  following 
grounds,  among  others : 

1.  That  the  Jury  found  for  the  plaintiff,  when  there  was  no 
evidence  that  the  plaintiff  had  prosecuted  the  defendant  either 
to  conviction  or  acquittal  for  the  killing. 

2.  That  the  Court  erred  in  omitdng  to  charge  the  Juxy  o&  "Bie 
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point  of  law  stated  in  tlie  above  ground,  when  defendant's 
counsel  had  distinctly  stated  the  point  in  his  argument  to  the 
Jury,  and  insisted  upon  the  same  in  bar  of  the  plaintiff's  right  to 
recover,  though  the  counsel  did  not  ask  the  Court  to  charge  upon 
the  said  point  in  writing. 

The  Court  refused  to  grant  the  new  trial,  upon  the  groimd 
that  the  killing  of  a  slave  was  not  a  felony  at  Common  I^aw, 
and  that  it  was  not  necessary  for  plaintiff  to  prosecute  the  of- 
fender criminally,  before  commencing  her  civil  action.  On  this 
decision  prror  has  been  assigned. 

James  A.  Meriwether,  for  plaintiff  in  error. 

The  first  question  to  be  considered  is,  whether  tlie  trespass 
alleged  to  have  been  committed  by  Neal,  wa^  such  an  act  as 
that  plaintiff's  right  of  action  in  relation  tliereto  was  suspended 
until  defendant  had  been  prosecuted  to  conviction  or  acquittal. 
In  all  cases  of  felony  at  Common  Law,  the  right  of  plaintiff  to 
sue  for  damages  is  suspended  until  he  prosecutes  the  defendant 
to  conviction  or  acquittal.     5  Ga,  Rep.  404. 

Two  points  are  to  be  considered.  1st.  Was  the  killing  of  the 
slave  murder  ?  2d.  Is  the  murdering  of  a  slave  felony  at  Com- 
mon Law  ? 

1st.  The  killing  of  a  human  being  is  presumed  to  have  been 
maliciously  done,  and  this  presumption  must  be  rebutted  by 
proof  of  facts,  reducing  the  offence  from  murder  to  manslaugh- 
ter or  justifiable  homicide. 

2d.  The  murder  of  a  slave  is  felony  at  Common  Law.  See 
definition  of  murdery  1  Easfs  Or.  LaWy  214. 

The  killing  of  any  person  " in  the  peace  oj  the  King^^  was 
murder,  and  it  was  felony  without  benefit  of  clergy.  This  prin- 
ciple appUed  to  England  and  her  colonies. 

Having  shown  that  the  murder  of  any  person  was  felony ^  and 
slaves  being  persons,  it  is  for  those  who  claitn  the  right  to  take 
the  life  of  a  slave,  to  show  the  law  vtfhich  creates  an  exemption 
in  their  favor. 

The  master  had  no  power  over  th6  life  of  his  slave  by  the 
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Common  Law.     It  has  been  refused  to  him  since  the  birth  of 
Christ.     Cooper's  Jvstimany  411. 

Pure  slavery,  that  which  gives  the  owner  a  right  over  the  life 
of  his  slave,  never  did  exist  in  England  or  any  of  the  American 
colonies.     1  Blk,  Com,  423. 

Trover  was  said  not  to  lie,  because  th^  owner  had  not  such 
an  absolute  property  in  his  negro  thathe  might  kill  him.  Coop- 
tr^s  Justiman^  414,  eihV?^  Salk.  666.     Id,  Ray,  1274. 

If  a  master  corrects  his  senant  with  a  bar  of  iron,  or  strikes 
him  with  a  sword,  and  so  kills  him,  it  is  murder.  2  Coventry  8f 
Hughes,  958.     Gray^s  CasCy  64,  133.     KenVs  Case,  Skin.  668. 

These  cases  show  that  the  right  to  take  the  life  of  a  slave 
never  belonged  to  a  master,  either  in  England  or  the  Colonies. 
The  murder  of  a  slave  was,  therefore,  felony. 

The  Act  of  1770,  (Georgia  Legislature,)  mitigated  the  severity 
of 'the  punishment,  but  made  it  felony  to  kill  a  slave.  Waikin^ 
Digesty  178. 

But  were  there  persons  in  England  known  as  slaves,  u;Ao  were 
in  the  power  of  the  King? 

We  reply,  that  slavery  existed  in  England,  as  it  did  in  (Jeor- 
gia,  up  to  the  year  1772,  the  period  of  the  trial  of  Sommerset, 
(the  negro,)  practically  and  legally  ever  since. 

Slavery  existed  by  the  Common  Law  of  Nations,  as  well  as 
by  the  Civil  Law,  and,  consequently,  went  into  any  nation  where 
not  prohibited  by  Statute.     Cooper's  Justmian,  p.  11,  §§1,  2, 3, 4. 

It  existed  in  England  before  the  Norman  conquest,  and  Afri- 
can slavery  was  there  so  late  as  1772. 

It  existed  before  the  Norman  conquest,  and  the  slaves  were 
r^resented  by  their  master,  as  our  slaves  are  now.     See  History . 
i/^hglo  Saxon  Race,  vol.  1,  pp.  292,  337. 

.  This  condition  continued  after  the  conquest,  giving  the  mas- 
ter the  same  power  of  sale,  the  same  right  to  his  labor,  &c.  2 
Bl.  Com.  92,  93,  94. 

These  conditions*  were  established  by  the  Law  of  Nations. 
Cooper^s  Justinian^  p.  254,  §§1,  2,'  3,  4,  and  pp.  16,  17,  §§1,  3. 

Slaves  are  held  upon  the  same  terms  in  Georgia  at  this  time. 

Villeins  were  hearly  all  manumitted  by  the  influence  oC  ^^ 
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Clergy,  except  those  they  held  themselves.  Cooper's  JustmUmj 
414. 

In  1562,  Ent^land  began  the  African  slave  trade,  and  intro- 
duced African  slaves  in  place  of  white  slaves.  I  Bancrq/¥s 
History  U.  S.  173.     11  .Im.  Encyclopedia,  433, '34. 

The  slave  trade  exists  by  the  Law  of  Nations.  5  Eng.  Com. 
Law  Rep,  315. 

Trover  will  lie  for  a  negrcf  slave.  It  is  as  much  property  as 
any  other  thing.  1  Ambler^  76.  See  Lord  StowelPs  Decisian, 
1827. 

In  1670,  the  Royal  African  Company  was  chartered  by  Queen 
Elizabeth,  to  deal  in  slaves. 

Thus  slavery  came  into  the  Colonies  and  into  England,  both 
by  the  Common  and  Statute  Law. 

Afrioan  slavery  continued  to  exist  in  England,  practically, 
until  1772.    See  11  Am.  Encyclopedia,  351.    20  StaU  Trials,  63. 

That  decision  turned  loose  many  slaves  in  England,  which 
caused  the  establishment  of  the  Colony  of  Sierra  Leone,  lb, 
398. 

F.  H.  Cone,  for  defendant  in  error. 

Counsel  for  defendant  in  error  submits  the  following  points 
and  authorities : 

1st.  This  Court  will  not  grant  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  evidence,  when  it  has  been  refused 
by  the  Circuit  Judge,  if  there  is  any  evidence  to  support  the 
verdict.  Peck  vs.  Lane,  2  Kelly,  16.  Roberts  vs.  State,  3  Kelly, 
322.  Armis  vs.  Barker,  4  Kelly,  170.  Crajl  vs.  Jackson,  lb. 
360.  Garland  vs.  MiUan,  6  Ga.  Rep.  310.  Stroud  vs.  Mays,  7 
lb.  269.     Killan  vs  Sistrunk  dux.  7  lb.  283.       - 

2d.  A  new  trial  should  not  be  granted  where  the  party,  has 
had  a  fair  trial  upon  the  merits  of  his  case,  and  justice  has  been 
done.     Goode  vs.  Lovers  Adm^rs,  4  Leigh,  636. 

3d.  Killing  a  slave  is  not  felony  at  Common  Law,  and,  there- 
fore, there  was  no  necessity  of  alleging  and  proving  Aat  the 
defendant  had  been  |>rosecuted  for  the  offence  of  lolling  a  slave, 
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the  subject  matter  of  the  action.  1  Cokeys  bis.  4S7,  note  g,  lb. 
403.  Forbes  vs.  Cochran^  2  B,  ^'  Ores.  448.  Rees^  Cyclopedia^ 
vol.  34,  Hi.  Slave.  State  vs.  Boone^  Taylor^s  Rep.  246.  Staie  t>s. 
Mann,  2  Dev.  LaWy  263.  Fable  vs.  Brown,  i  HilPs  Ch.  389. 
Jackson  vs.  Lary,  5  Cowen,  397.  20  State  Trials^  1  Somersttl^f 
Case.  4  Bta.  Om.  161.  Watkins'  Dig.  178.  Prince's  Dig. 
913.  76.  656.  Bible— Exodus,  c.  21,  vs.  12,  20,  21 :  Jfumb. 
c.  35,  V.  17  :  Lev.  c.  24,  v.  17:  Deut.  c.  25,  vs.  44,  45, 46. 

3d.  Even  admitting  that  such  allegation  and  proof  were  ne- 
cessary, yet,  after  verdict,  it  is  not  competent  for  defendant  to 
move  for  a  new  trial,  on  the  ground  that  the  Court  did  not.  charge 
the  Jury,  that  such  proof  was  necessary,  when  the  defendant  did 
not  request  the  Court  to  make  such  charge — the.  mere  failure  of 
Ihe  Court  to  charge  upon  a  point  upon  which  the  Court  is  not 
requested  to  charge,  not  being  a  ground  of  error.  Simpson  vs. 
Blouniy  3  Dev.  Law,  34.  Culbreaih  vs.  Gracy,  1  Wash.  C.  C. 
itep.  198.     Bolan  vs.  PeepleSy  1  Brevard,  109. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion* 

The  rule  for  a  new  trial  in  the  Court  below,  was  based  upon 
the  grounds  that  the  killing  of  a  slave  is  a  felony  at  Common 
Law,  and  that  in  all  cases  of  felonies,  the  civil  remedy  is  sus- 
pended until  the  offender  is  prosecuted  to  conviction  or  acquit- 
tal. The  reply  of  the  plaintiff  was,  that  it  is  not  a  felony  at 
Common  Law  to  kill  a  slave.  The  presiding  Judge  held  with 
the  plaintiff,  and  his  opinion  on  this  point  is  excepted  to. 

[1.]  In  Adams  vs.  Barrett^  this  Court  held,  that  in  Georgia;  in 
cases  of  treason  and  of  such  crimes  as  are  felonies  by  the  Com- 
mon Law,  the  person  injured  is  not  entided  to  his  action,  until 
die  offender  is  prosecuted  to  a  conviction  or  acquittal.  5  Gu. 
Rep.'  404.  This  was  no  obiter ,  as  the  Circuit  Judge  seemed  to 
ihlnk.  It  is  true,  that  the  case  might  have  been  decided  with- 
out an  opinion  upon  this  question,  yet  it  was  made  in  the  bill  of 
exceptions,  solemnly  argued,  a  judgment  invoked  and  rendered. 
We  consider  it  settled  in  that  case,  and  shall  not  now  open  it. 
It  is  assumed  by  the  plaintiff  in  error,  that  the  settlers  of  the 
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Colony  of  Georgia  brought  vnth  them  the  Common  Law  of 
Great  Britain,  so  far  as  it  was  applicable  to  their  condition,  and 
that  by  that  Liw,  as  it  stood  in  England  in  1732,. when  the  Co- 
lony of  Georgia  was  settled,  and  as  it  was  held  throughout  our 
entire  colonial  history,  land  is  still  held  in  Georgia,  it  is  felony 
for  a  white  man  to  kill  a  slave.  The  first  of  these  assumptions 
is  not  controverted.  It  is  not  at  all  questionable  that  the  Com- 
mon Law,  so  far  as  it  was  applicable  to  the  condition  of  such  a 
community,  was  of  force  in  the'  Colony  of  Geoipa,  and  so  con- 
tinued until  modified  by  the  Acts  of  the  Colonial  Legislature, 
after  that  was  organized  in  175L  StqJien^  History  of  Georgioj 
216^220,247,^48. 

It  being  farther  conceded,  that  after  the  organization  of  the 
State  Government,  the  Common  Law  was  adopted  by  an  Act  of 
the  Legislature,  so  far  as  it  was  not  contrary  to  the  Constitution, 
laws  and  form  of  government  of  the  State  of  Georgia,  the 
question  becomes  tliis  simply,  to  wit :  Is  it  a  felony  at  Common 
Law  to  kill  a  slave  ?  It  i.s  a  question  of  great  interest  and  gravity, 
and  if  we  err  in  our  judgment  upon  it,  it  affords  me  real  pleas- 
ure to  say,  that  it  will  not  be  for  the  want  of  such  instruction  as 
maybe  derived  from  the  ablest  and  most  satisfactory  argument 
We  are  pleased  to  record  our  sense  of  the  value  of  the  discus- 
sion which  this  cause  has  elicited  at  the  bands  of  the  counsel^ 
Messrs.  Cone  and  Meriwether.  The  farther  propositions  of  the 
counsel  for  the  plaintiff  in  error,  who  was  defendant  l>elow,  are 
that  slavery  of  like  character  with  African  slavery,  as  it  exists  in 
this  country,  es^isted  in  England  from  the  earliest  periods  of  the 
history  of  that  State — ^for  example,,  among  the  Saxons  before  the 
conquest,  and  after  the  conquest  also,  in  the  form  of  villenage ; 
that  the  killing  of  a  slave  under  the  Saxon  sway  was  a  felony, 
and  the  killing  of  a  villein  under  the  Common  Law  was  also  a 
felony.  From  these  two  propositions  he  deduces  the  conclusion, 
that  the  killing  of  a  negro  held  in  servitude  in  England,  whetiier 
primarily  introduced  there  as  a  slave  from  Africa,  or  coming 
into  England  from  her  own  Colonies  or  other  States  where  alaye- 
ry  is  recognized,  would  be  also  a  felony.  Hence,  also,  4e  ad- 
ditional inference,  that  if  a  felony  by  the  Common  Law  in  Eng- 
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land,  it  was  equally  a  felony  in  the  Colony  of  Georgia,  where 
that  law  was  of  force  after  the  introduction  of  slavery,  about  the 
year  1749.     Stephen?  History  of  Georgia^  286  to  312. 

That  African  slavery  existed,  in  fact,  in  England,  as  late  as 
1772,  under  the  sanction  of  the  Laws  of  Nations,  and  Acts  of 
the  British  Parliament,  which  authorized  the  slave  trade  with 
her  Colonies,  and  was  recognized  by  the  decisions  of  the  high- 
est Courts  in  that  country;  that  the  negro  there  occupied  the 
same  position  as  a  slave,  that  he  occupied  as  such  in  the  Colo- 
ny; tliat  in  England,  notwithstanding  this  5/a/w5,  his  life  was 
under  the  protection  of  the  Common  Law,  and  it  was  a  felony 
to  kill  him ;  and  if  so,  equally  a  felony  to  kill  him  in  the  Colony 
of  Georgia. 

[2.]  Pure  slaverj' — slavery  as  unconditional  as  the  African 
slavery  of  this  day — existed  under  the  Saxon  Government. 
"Under  the  Saxon  Government,''  says  Blackstonej  "  there  were 
a  sort  of  people  in  a  condition  of  downright  ser^^t^de,  used  and 
employed  in  the  most  servile  works,  and  belonging,  both  they 
and  their  children  and  effects,  to  the  lord  of  the  soil,  like  the 
rest  of  the  cattle  or  stock  upon  it."  2  Blk.  Com.  92, 93.  Temr 
pU?s  Introd.  His,  of  Eng.  59.  Turner's  Hist  ^nglo  Saxon  Race^ 
pp,  292,  337.  It  originated,  no  doubt,  by  captivity  in  war,  and 
sprung  out  of  the  wars  between  the  Britons  and  Saxons,  be- 
tween the  Danes  and  the  Saxons,  and  among  the  different  States 
of  the  Heptarchy.  What  was  the  condition  of  the  slaves  of  that 
early  day — what  the  limitations  upon  the  rights  of  the  master, 
it  is  difficult  to  determine.  There  is  no  reason,  however,  to  be- 
lieve but  that  Blackstone  gives  a  true  account  of  the  matter. 
Property  in  the  bondsman,  was  as  absolute  as  in  tattle  or  other 
stock.  I  do  not  question  but  that  it  was  as  absolute  as  that  which 
exists  at  this  time  among  the  tribes  and  chieftains  of  Africa. 
However  analagous  the  slavery  of  the  Saxon  age,  to  the  African 
slavery  of  the  Colony  of  Georgia,  anterior  to  any  legislation 
upon  the  subject,  I  consider  that  it  can  have  no  bearing  upon  the 
question  before  me.  It  became  extinct  early  after  the  conquest. 
It  was  rapidly,  after  that  event,  merged  in  the  institution  of  villen- 
agc,  and  its  distinctive  features  lost,    ll  eTO^fcA  wvVensst  \ft  '^^^^ 
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Common  Law ;  for  however  that  system  of  laws  may,  to  some 
extent,  be  traced  to  the  times  before  the  Norman  conquest,  y6t 
it  is  certainly  true,  that  as  a  defined,  intelligible  system,  it  had 
no  existence  before  that  epoch  of  English  history.  According 
to  Macaulayy  indeed,  it  rose  to  the  dignity  of  a  science  not  until 
Magna  Chart/L  1  Macavlayh  Hist,  of  Eng.  16.  We  look  in 
vain,  certainly,  to  the  Common  La'w  for  traces  of  Saxon  slaverj', 
as  an  institution  under  its  protection.  The  English  constitu- 
tion can  scarcely  be  said  to  have  assumed  its  first  great  outlines, 
until  the  fusion  of  the  Britons,  Saxons,  Danes  and  Normans 
into  one  race — the  enterprising,  wise  smd  all-conquering  people 
which  we  are  accustomed  to  designate  as  the  Anglo-Saxon 
race — ^to  which  we  trace  our  original.  It  is  not  very  profitable 
for  the  lawyer,  in  search  of  Common  Law  principles,  to  under- 
take the  explanation  of  these  Cimmerian  regions  of  Bntish  his- 
tory. It  is  a  region  of  mists  and  fogs  and  darkness.  The  ser- 
vitude of  those  times  may  shed  light  upon  slavery — ^may  illus- 
trate the  chariacter  of  slavery  in  its  first  formations — may  serve 
to  confirm  that  idea  of  title  to,  and  property  in  a  slave,  which 
we  of  the  Southern  States  of  the  American  Union  at  this  mo- 
ment entertain ;  but  I  apprehend  that  a  Judge,  sitting  to  deter- 
mine what  was  the  status  of  the  slave  under  the  Common  Law, 
can  derive  firom  its  consideration  no  Hght  to  guide  him,  because 
I  consider  that  the  Common  Law  recognizes  but  one  species  of 
slavery  as  ha\ing  existed  in  England  under  its  sanction  at  any 
time,  and  that  is  vUl^nage.  It  was  stated  by  Mx.  HargravCjm 
his  learned  argument  in  the  Somersett  case,  that  there  was  no 
provision  in  the  laws  of  England  to  regulate  any  slavery,  but 
that  of  vUlenagej  and,  therefore,  he  insisted  that  no  slavery  could 
be  lawful  in  England,  except  such  as  would  consistently  fall  un- 
der that  denomination.  This  position,  and  also  the  inference, 
seem  to  have  been  conceded  by  the  Court  and  the  counsel. 
Hence,  the  effort  of  Mr.  Dunning ,  the  counsel  for  Stewart,  the 
owner  of  Somersett,  was,  among  other  efforts,  to  bring  \a& 
case  under  the  ancient  law  of  the  bond  villein.  20  vol.  StaU 
Trialsy  1.     . 

f3.J  So  here,  Judge  "Nleivwether  seeks  to  do  the  same  thiQg; 


MILLEDGEVILLE,  APRIL  TERM,  1851.  563 


Neal  vs.  Farmer. 


and  if  it  be  true,  that  the  status  of  the  African  slave  be  the  same 
with  that  of  the  feudal  villein,  and  the  Law  of  Villenage  was  of 
force,  at  the  settlement  of  the  Colony  of  Georgia,  in  England, 
one  of  the  strongest  positions  in  his  argument  is  gained ;  be- 
cause, if  the  same,  it  comes  Under  the  Law  of  Viljenage,  and 
by  that  law  it  was  a  felony  to  kill  a  villein — consequently  a  felony 
to  kin  an  African  slave.  The  question,  then,  which  we  next 
encounter  in  this  discussion  is,  were  the  laws  which  recognized 
the  institution  of  villenage,  and  protected  the  life  of  the  villein, 
a  part  of  the  Comjnon  Law,  when  this  Colony  was  settled  in 
1732  ? 

Lord  Coke  says,  that  the  law  favors  life,  liberty  and  dower. 
This  favoritism  to  liberty  seems  gradually  to  have  .operated  in 
the  destruction  of  the  bondage  of  the  villein.  The  "  good  na- 
ture and  benevolence  of  many  Lords  of  manors,"  having  per- 
mitted their  villeins  and  their  children  to  enjoy  their  possessions 
without  interruption,  in  a  regular  course  of  descent,  the  Common 
Law,  of  which  custom  is  the  life,  gave  them  title  to  prescribe 
against  their  lords.  Hence'  sprang  titles  by  copy  of  Court  roll, 
and  villeins  "  sprouted  up  into  copy  holders" — ^their  persons  be- 
ing enfranchised  by  manumission  or  long  acquiescence.  They 
were  manumitted  expressly  or  by  implication.  Expressly,  by 
deed  ;  impliedly,  where  a  lord  bound  himself  by  bond  to  a  vil- 
lein, to  pay  him  a  sum  of  money,  granted  him  an  annuity  by 
deeil,  or  gave  hinj  an  estate  in  fee,  for  life  or  years.  So,  also,  if 
a  lord  brought  an  action  against  his  villein,  this  freed  him.  It 
seems,  too,  that  the  ghostly  counsels  of  the  Catholic  clergy  came 
in  aid  of  the  policy  of  the  law  in  favor  of  liberty.  Sir  JTiomas 
Smithy  according  to  Blackstoney  tells  us,  that  "  The  Holy  Fathers, 
Monks  and  Friars,  had,  in  their  confessions,  and  especially  in 
their  extreme  and  deadly  sicknesses,  convinced  the  laity  how  dan- 
gerous a  practice  it  was  for  one  christian  man  to  hold  another 
in  bondage.  So  that  temporal  men,  by  littie  and  little,  by  rea- 
son of  that  terror  in  their  consciences,  were  glad  to  manumit 
all  their  villeins.  But  the  said  Holy  Fathers,  (he  proceeds,) 
with  the  Prior?;  and  Abbots,  did  not  in  like  sort  by  theirs,  for  they 
also  had  a  scrwple  in  conscience  to  impoverish  aivd  d^^^^si^  ^^ 
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church,  so  much  as  to  manumit  such  as  were  bound  to  their 
churches,  or  to  the  manors  which  the  church  had  gotten,  and  sc 
kepi  their  villeins  MU^  This  conduct  of  the  Holy  Fathers  was 
certainly  characteristic.  The  result  of  all  which,  however,  was 
to  abolish  tenures  by  villenage  and  villein  bondage ;  so  much 
80,  that  when  tenure  in  villenage  was  abolished  by  Statute,  in 
the  12th  year  of  the  reign  of  Charles  11.  there  was  hardly  a  pure 
villein  left  in  the  kingdom.  According  to  Lord  JMansficId,  the 
last  confession  of  \'illenage  in  Court,  (which  was  one  of  the 
ways  in  which  men  became  viDeins,)  occurred  in  the  time  of  the 
^tixth  Henry. 

The  institution,  very  much  to  the  satisfaction  of  British  law- 
yers, and  judges,  and  statesmen,  (although  the  latter  were  at  the 
time  fostering,  by  parliamentary'  enactments,  the  slave  trade  to 
Africa,)  became  substantially  eictinct  in  the  latter  years  of  the 
reign  of  Elizabeth.  The  last  claim  of  villenage  recorded  in  the 
British  Courts,  is  stated  to  have  occurred  in  the  ffteenih  of 
James  L  Thus  we  learn  how  and  when  this  institution  became 
extinct,  and  the  laws  which  sanctioned  it  became,  in  fact,  obso- 
lete. Afterwards,  in  1661,  in  the  \2th  Charles  IL  villein  ten- 
.  ures  were  abolished  by  Act  of  Parliament.  2  Black.  Com.  94, 
'5,  '6,  '7.  Litt  §§204,  '5,  '6,  208.  Sir  Thermos  Smith's  Com- 
manwealthj  h.  3,  cA.  10.  1  JSTmf.  27.  11  Harg.  St.  Tr.  342. 
Bac.  Mr.  tit.  Villenage^  66.  Brii.  cap.  31.  Mir.  cap.  2,  |18» 
Fiizh.  ML  Br.  78,  C.  D.  SomersetPs  CasCy  passiin,  20  State 
Trialsy  1. 

There  were  two  kinds  of  villeins — villeins  regardant^  and  vil- 
leins in  gross.  ^^  A  villein  regardant  is,  as  if  a  maa  be  seized 
of  a  manor,  to  which  a  villein  is  regardant^  and  he  which  is  seiz- 
ed of  the  manor,  or  they  whose  estate  he  hath  in  the  same  ma- 
nor, have  been  seized  of  the  villein  and  his  ancestors  as  villeins 
and  neifs  regardant  to  the  same  manor,  time  oyt  of  memory  of 
man ;  and  villein  in  gross  is,  when  a  man  is  seized  of  a  manor, 
wh^reunto  a  villein  is  regardant^  and  granteth  the  same  villein 
by  his  deed  to  another,  then  he  is  a  villein  in  grosSy  and  not  re- 
gordanl.''  IM.  §181.  The  Statute  of  I2th  Charles  11.  may 
be  considered  as  affecting  only  the  former  kind  of  villeins,  that 
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is  r^ardan^,  inasmuch  as  its  object  was  the  abolition  of  the  tenure 
of  lands  by  villenage,  and  as  haying  left  villenage  in  gi'oss,  which 
was  a  servitude  which  belonged  to  the  person  of  the  lord,  where 
it  stood  at  Common  Law.  I  think  this  is  the  proper  view  of  the 
effect  of  that  Statute.  Let  this  be  conceded  then,  and  tliat  the 
Common  Law  as  to  villeins  in  gi*oss  was  not  repealed  by  the 
Statute ;  then  it  seemis  to  me  that  it  ought  to  be  regarded  as 
obsolete.  This  word  is  applied  to  such  laws  as  have  become 
inoperative  by  disuse,  without  being  repealed.  Courts  of  Jus- 
tice will  not,  with  facility,  declare  any  law  obsolete,  more  parti- 
cularly a  Statute.  Disuse  is  evidence  of  the  popular  sentiment 
that  a  law  is  inexpedient,  jmd  ought  not  to  be  enforced.  Long 
disuse  is  a  presumption  of  repeal,  but  in  case  of  a  Statute,  is  re- 
butted by  the  fact,  generally  susceptible  of  demonstration,  that  it 
has  not  been  repealed.  The  Courts,  however,  h^ve  gone  so  far 
as  to  hold  Statutes  obsolete,  where  the  objects  ypon  which  they 
were  intended  to  take  effect,  and  the  purposes  for  which  they 
were  enacted  have,  for  a  length  of  time,  ceased  to  exist.  Rea- 
sonably the  rule  is  less  stringent  as  to  a  law  founded  on  custom 
or  immemorial  use.  As  use  is  the  foundation  of  the  Common 
Law,  it  is  fair  to  infer  its  repeal,  by  long  and  well  ascertained 
disuse.  Where  the  subjects  or  persons  upon  which  a  rule  of  the 
Common  Law  operates,  have  long  ceased — ^where  the  records 
of  the  Courts  for  many  years  exhibit  no  action  under  it,  it  may 
be,  and  it  would  seem  ought  to  be  held  as  obsolete,  and  disre«- 
garded  by  Judges.  It  is  a  familiar  principle,  that  the  reason  of 
the  law  ceasing,  the  law  itself  ceases.  7  Hqw.  69.  CWfceV 
LiU.  70, 6.  13  Serg.  §•  Rawl.  447.  1  P.  A.  Broum^s  Rtpe.  Ap^ 
pendixj  28.  4  Yeaie^  R.  181,  215.  R%dherf.  Inst.  b.  2,  c.  6, 
§19. 

As  before  stated,  the  last  claim  of  villenage  which  the  records 
of  the  British  Courts  exhibit,  was  in  the  fifteenth  year  of  James 
L  in  1617.  This  was  one  hundred  and  fifteen  years  before  the 
settlement  of  the  Colony  of  Georgia,  and  one  hundred  and  fifty- 
five  years  before  the  trial  of  the  Somersett  case.  It  is  stated  by 
Mr.  Hargravej  that  at  the  time  of  the  last  claim  of  villenage  in 
tiie  reign  of  James  I.  it  was  notorious^  that  the  i^ie^  ^l^r^\sv% 
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**was  completely  worn  out,"  by  the  continual  and  united  opera- 
tion of  deaths  and  manumissions.  Thus  it  is  clear,  that  the 
Law  of  Villenage  had  gone  into  disuse  in  England,  one  hundred 
and  fifteen  years  before  the  settlement  of  Georgia,  and  that  the 
subjects  of  it  had  notoriously  ceased  to  be,  in  1617.  It  was,  I 
am  constrained  to  believe,  no  part  of  the  Common  Law  in  1732. 
If  this  opinion  be  well  founded,  then  there  was  no  law  in  Eng- 
land at  that  time,  and  there  is  none  now,  which  recognized  xil- 
lien  servitude.  It  did  not  and  does  not,  therefore,  exist,  and  all 
the  reasoning  of  the  counsel,  drawn  from  the  fact  that  slavery 
wais  recognized  by  the  Common  Law,  in  tlie  form  of  villenage, 
necessarily  falls  to  the  ground. 

[4.]  There  is,  how^ever,  higher  ground  than  this,  upon  which 
to  rest  our  judgment.  If  the  laws  of  villenage  be  not  obsolete, 
but  still  of  force — if  the  institution  of  villenage  was  not  extinct, 
but  now  existent,  I  hold  that  no  argument  could  be  derived 
from  either,  to  prove  that  it  ever  was  a  felony  in  England  to  kill  a 
negro  slave ;  because  of  the  difference  between  villenage  and 
negro  slavery,  and  the  dissimilarity  between  the  relations  of 
master  and  slave,  and  those  of  lord  and  villein.  Villenage  was  not 
a  pure  slavery.  The  unconditional  slavery  of  the  African  race,  as 
it  exists  in  Georgia,  never  did  exist  in  Great  Britain.  I  do  not  mean, 
of  cburse,  in  the  Britisk  Empire^  but  in  the  Island  of  Great  Britain, 
It  has  never  had  a  status  under  the  Common  Law.  ViUenage  was 
afeudal  institution,  and  that  form  of  it  which  we  find  in  England, 
was  established  there  by  WUliam  the  Conqueror y  and  his  successors. 
The  material  for  it  in  part,  at  least,  was  found  by  them,  in  the 
slaves  of  the  Saxons.  At  their  hands,  they  received  that  enlarge- 
ment which  is  found  iaa  transition  from  pure  slavery  to  villenage. 
**  On  the  arrival  of  the  iNomums  here,  (writes  Blacktsone^  it 
seems  not  improbable,  that  they  who  were  strangers  to  any 
other  than  a  feudal  state,  might  give  some  sparks  of  enfranchise- 
ment to  such  wretched  persons  as  fell  to  their  share,  by  admit- 
ting them,  as  well  as  others,  to  the  oath  of  fealty,  which  conferred 
a  right  of  protection,  and  raised  the  tenant  to  a  kind  of  estate, 
superior  to  downright  slavery,  but  inferior  to  any  other  condition. 
Tliis  they   called  viHeiv^ige,  gmd  the   tenants   villeins,    kjc.^ 
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{Black.  Com.  vol.  2,  p.  92.)  .  See,  also,  the  authorities  referred  to 
in  the  notes  to  th^  argument  of  Mr.  Margrave^  in  the  Somerseit 
case,  (Stale  TV.  vol.  20,  pp.  36,  '7.)  The  condition  of  a  villein, 
had  many  of  the  incidents  of  slavery.  His  service  was  uncertain, 
and  he  was  bound  to  do  whatever  his  lord  commanded.  He 
was  Uable  td  beating,  imprisonment,  and  every  species  of  chas- 
tisement He  ^'as  incapable  of  acquiring  property  for  his  own 
benefit  The  rule  was  "  qidcquid  acquiritur  servo,  acqmriiur 
cUmino.V  He  was  the  subject  of  property — saleable  and  transmis- 
sible. If  regardanij  he  passed  with  the  manor — if  in  gross,  he 
was  an  hereditament,  or  a  chattel  real,  being  descendible  to  the 
heir  when  the  lord  was  absolute  owner,  and  transmissible  to  the 
executor,  when  the  lord  had  only  a  term  foi  years  in  him ;  and 
his  condition  of  slavery  extended  to  his  issue,  if  both  parent^,  or 
only  the.  father  was  a  villein,  contrary  to  the  rule  of  the  Civil  Law^, 
which  obtains  also  here,  partus  sequUur  verUrem.  Cokeys  IdU. 
116,  i.  2  Bo.  Abr.  1.  2  Inst.  45.  Coke's  LM.  126,  '7,  117,  a. 
LiU.  §§181,  177.  These  were  their  chipf  disabilities.  But 
they  are  broadly  and  plainly  distinguishable  from  the  slave 
of  this  country,  in  this,  that  they  had  both  a  civil  and  political 
capacity,  neither  of  which  appertains  to  him.  And  first,  he  w|is 
a  subject,  and  as  such,  under  the  protection  of  the  Crowii.  The 
lord  could  neither  kill  nor  maim  him.  An  appeal  of  murder  laj 
in  his  favor  against  liis  lord,  for  the  murder  ol  his  anqestor ;  and 
if  maimed  by  his  lord,  he  was  liable  to  indictment  therefor. 
Lt«.  §1 94.  Coke's  LiU..  116,6.  2  Black.  Com.  94.  2  HilPs  C  IL 
390.  If  a  subject,  he  was  not  unconditionally  a  slave.  These 
two  things  are  wholly  incompatible.  This  is  not  all.  Hb  civil 
rights  clearly  distinguish  him  firom  a  slave.  He  was  ^  able 
and  firee,  (says  LitUeUm,)  to  sue  all  manner  of  actions  against 
everie  person,  except  his  lord,  to  whoom  he  is  villeine.'* .  IM. 
§189.  ^neif,  (a  female  villein,)  had  an  appeal  of  n^  against 
her  lord.  LiU.  §190.  It  was  competent  for  him  to  act  as'^ex- 
ecutoi.  Zrt^^.  §191.  So,  also,  he  was  capable  of  knighthood, 
and  his  person  thereby  became  enfranchised,  until,  as  Coke  says^ 
he  he  di^aded.  Coke's  LiU.  136,  b.  The  reason  given  by  Lord 
Cbfte,  for  the  punishment  of  a  lord  for  maiming  his  villeicv^  v& 
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conclusive  of  his  relation  to  the  Crown  as  a  subject.  "  Nay, 
(says  he,)  the  lord  of  a  villein,  for  the  cause  aforesaid,  cannot 
mayheme  the  villeine,  but  the  King  shall  punish  him  for  mayhem- 
ing  his  subject,  ybr  fhat^  Iiereby  he  haih  disabled  him  to  do  the  King 
service?^.  Coke's  Liit.  127,  a.  This  brief  review  of  the  relation  of 
lord  and  villein,  vindicates  the  proud  boast  of  the  British  law- 
yers, that  pure  slavery  never  did  exist  in  England,  under  the 
Common  Law ;  and  it  further  demonstrates,  '^hat  will  more 
fully  appear,  when  we  look  into  the  status  of  negro  slavery,  that . 
there  is  an  irreconcilable  difference  between  that  and  villenage, 
and  it  seems  to  mfe,  also  to  dispose  of  the  argument  drawn  from 
the.  law  of  villenage,  in  favor  of  the  plaintiff  in  error. 

[5.]  I  now  consider  the  decisions  ol  the  English  Courts,  upon 
the  subject  of  slavery,  and  I  think  it  will  be  seen  that  slavery  has 
never  been  recognized  to  exist  there,  under  the  Common  Law. 
On  the  contrary,  it  is  well  settled,  that  the  moment  a  slave, 
whether  African,  Indian,  Jew  or  Gentilcj  sets  his  foot  upon  Brit- 
ish soil,  he  is  a  freeman,  and  entided  to  the  protection  of  the 
laws,  as  such. 

"*  [6.]  Before  doing  so,  however,  it  may  contribute  to  the  per- 
spicuity of  this  opinion,  to  dispose  of  certain  other  grounds,  upon 
which  it  is  contended,  that  slavery  has  been  recognized  in 
England.  Ahd  first,  it  is  argued  that  the  slave  trade  is  justified 
by  the  Laws  of  Nations,  and  to  this  aUowance  of  the  slave  trade 
by  International  Law,  England  was  a  party  in  1732,  when  the 
Colony  of  Georgia  was  settled,  and  thereby  sanctioned  slavery  as 
an  institution  in  England  at  that  dayi  Thence  follows  the  in- 
ference j  that  by  her  laws,  which  punished  the  killing  of  aU  hu- 
man creatures,  as  a  felony,  it  was  a  felony  to  kill  a  negro  slave  in 
England. 

Whilst  it  seems  to  be  conceded  by  Jurists  of  all  civilized 
countries,  that  the  slave  trade  is  contrary  to  the  laws  of  nature, 
upon  the  principle,  that  every  man  has  a  natural  right  to  the  fruits 
of  his  own  labor,  and  therefore,  no  other  person  can  rightfully 
deprive  him  of  them,  and  appropriate  them  against  his  will ;  yet, 
it  is  also  well  settled,  that  it  is  not  prohibited  by  the  Laws  of  Na- 
tions.    This  principle  of  the  \jx^  of  Nations  originated  in  the 
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rights  which  war  was  originally  held'  to  confer.  One  of  these 
rights  was,  that  the  victor  might  enslave  the  vanquished.  This 
ide»has  been  exploded  by  the  States  of  Christendom,  but  ob- 
tains still,  among  many  of  the  nations  of  the  earth.  Acquies- 
cence in  this  belligerent  right,  for  long  centuries,  established  the 
doctrine  Uiat  traffic  in  slavery  is  a  lawful  commerce.  It  is  no- 
where recognized  as  piracy  even  at  this  day,  under  the  Laws  of 
Nations.  There  can  be  no  doubt,  but  that  this  view  of  the  slave 
trade,  has  uniformly  received  the  sanction  of  the  English  and 
American  Courts.  And  to  the  Law  of  Nations  thus  undeirstood, 
Great  Britain  was  a  party  in  1732 — and  to  this  day,  she  recog- 
nizes its  obligation  upon  all  the  States  of  the  world  which  have 
not  repudiated  it  by  Statute  or  treaty.  Each  State  may  renounce 
it  for  herself,  but  as  no  principle  is  better  setded  than  the  per- 
fect equality  of  nations,  no  one  State  can  impose  a  rule  on 
another.  And  altho^gh  the  traffic  in  slaves  has  been  made 
piracy  by  1^  number  of  the  States  of  Christe^idom,  it  remains 
lavdul  to  all  such  as  have  jaot  renounced  it,  Cast^ofihi  JMe- 
hpCy  10  Wheat.  66.  La  Jewne  Eugenkj  2  JUaftm,-409.  7%€ 
Amtdky  1  AcUnty  240.  The  Farhmay  1  Dodsanj  81.  The  Dornia 
Mariay  1  Dodsouy  91.  TheDiamy  1  Dodsm^  95.  The  LcmiSy  2 
DodsoHy  238.  Madraw  vs.  WiUeSy  3  Bam.  If  Aid.  353.  Gfreen- 
wood  vs.  Cwrtisy  6  Mass*  368.  Forbes  vs.  Cochraney  2  Bam.  tf 
Ores.  448.  S.  C.  3  Doid  If  Ryl.  679,  Commanwealth  vs.  Jhesy 
lS>PtcA:.  193.  Becent  case  of  the  ntgro  Sims  in  MassachuseUsy 
nai  yet  reported. 

Among  the  nations,  the  United  States  led  the  way  in  the  abo- 
lition of  the  slave  trade,  and  by  Statute  repudiated  the  Law  of 
Nations.  By  the  Constitution  of  1789,  Congress  was  restrained 
from  passing  any  law  prohibiting  the  importation  of  slaves  into 
any  S^te  which  might  think  proper  to  admit  them,  prior  to  1808-. 
Before  that  time,  and  ks  early  as  1794,  Congress  pasMd  a  law 
prohibitii^g  the  citizens  of  the  United  States  from  engaging  in 
the  slave  trade  between  foreign  countries.  1  U.  S.  LtnoSy  Stories 
edii.  319.  This  Aqt  was  followed  by  one  yet  more  stringent,  in 
1800.  1  U.  S.  Lawsy  780.  In  1803,  a  law  was  passed,  pro^ 
hibiting  the  introduction  of  slaves  into  any  port  or  !jl«fi.^\SL^iGk^ 
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United  States,  belonging  to  any  State  which  had,  or  should  pro- 
hibit the  importation  of  slaves.  2  U.  S.  Laws^  Story's  edit 
886.  In  1807,  Congress  prohibited,  after  the  1st  day  of  Janu- 
ary, 1808,  the  importation  into  the  United  States,  and  the  territo- 
ries thereof,  from  any  foreign  place,  kingdom-,  or  country,  of  any 
negro,  &c.  as  a  slave.  2  U.  S.  Laws,  Story^s  edit.  1050.  To  the 
violation  of  the^e  laws,  severe  penalties  were  affixed,  but  they 
were  not  found  adequate  to  a  prevention  of  the  traffic.  In  1 820, 
therefore,  the  slave  trader  W^s  declared  a  pirate,  and  upon  con- 
viction was  made  punishable  with  death.  3  U.  S.  LawSj  Story^s 
edit.  1798.  These  facts  have,  it  is  true,  but  little  to  do  with 
the  question  I  am  considering.  I  record  them  as  a  tribute  to  the 
humanity  and  enlightened  policy  of  our  country,  upon  which 
slavery  has  been  fixed,  not  by  her  own  acts,  but  by  the  cupidi- 
ty of  her  rulers,  whilst  in  a  colonial  state. 

It  was  not  until  1807,  that  the  first  British  Statute  was  passed, 
declaring  the  slave  trade  unlawful,  contrary,  as  history  tells  usj  to 
the  wishes  of  the  King,  George  III.  As  late  as  1788,  sixteen 
yesLTS  after  the  decision  of  the  Somersett  case,  it  was  estimated 
that  the  English  bought  in  Africa,  annually,  about  30,000  slaves ; 
that  in  the  prosecution  of  the  trade,  her  manufactures  to  the 
amount  of  800,000  pounds  steriing  were  exported,  in  return  for 
which,  she  received  nearly  a  million  and  a  half  poimds ;  and  that 
the  annual  revenue  of  the  government  from  the  slave  tax,  was 
256,000  pounds.  In  1824,  however,  she  declared  the  slave  trade 
piracy,  and  with  great  energy  exerted  her  influence  among  the 
States  of  Europe,  to  procure  its  abolition,  and  with  such  success, 
that  at  this  day  the  States  of  Christendom  very  generally,  have 
disclaimed  the  Law  of  Nations  which  justified  it. 

It  is  true  then,  that  in  1732,  when  Georgia  was  settled,  Great 
Britain  was  a  party  to  the  Law  of  Nations,  which  held  dealing  in 
slaves  a  lawfiil  commerce.  The  question  is,  did  diis  fact  recog- 
nize slavery  in  England,  as  an  institution  under  the  protection 
of  the  Common  Law  ?  Cleariy,  it  did  not.  The  Laws  of  Nations 
are  recognized  by  the  Municipal  Laws,  and  will  be  enforced 
upon  the  citizens  and  subjects  of  the  Stales  parties  thereto,  mcU 
c^9  v}hm  a  (pi/estim  ames  which  is  the  oh/ed  of  their  J9m$dktm. 
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They  are  recognized  thus  by  the  Common  Law.  4  Blade  Com* 
&1y  ifc.  The  Law  of  Nations  tolerated,  but  <)id  not  enjoin  the 
slave  trade.  The  obligation  of  England  under  it,  was  to  respect 
the  rights  of  those  States  engaged  in- it,  within  their  own  territor 
ries,  and  upoathe  high  seas.  Vessels  engaged  in  the  traffic  were 
tiot  liable  to  seizure  and  confiscation. .  Ikr  subjects  were  also  equal- 
ly entitled  to  protectiop  under  the  International  Law.  I  apprehend, 
however,  that  it  is  historically  true,  that  neither  by  Statute,  nor 
by  usage,  has  Great  Britain  ever  availed  herself  ^of  the  Ucensaof 
the  Law  of  Nations,  to  introduce  slavery  into  the  island  of  Great 
Britain  from  Africa.  In  point  of  fact,  pure  slavery  never  did  ex* 
ist  in  England — ^neither  by  capture  in  war,  by  municipal  author- 
ity, or  by  tlie  Law  of  Nations.  .  Had  slaves  been  introduced  into 
that  part  of  her  Empire  by  municipal  authority,  or  had  they  been 
introduced  without  n^unicipal,  that  is,  without  statutory  au- 
thority, under  a  trade  sanctioned  by  the  Laws  of  Nations,  the 
stakis  of  slavery  would  have  been  there,  just  what  it  is  heret 
Property  in  the  slave — ^the  right  to  control  his  person — Mstimik^ 
as  Lord  Coke  expresses  it,  would  have  existed,  and  fallen  under 
the  protection  of  the  Common  Law.  To  ^^ny  correct  view  of 
this  subject,  it  is  indispensable  to  distinguish  between  Great  BrU^ 
ain  and  her  Colonies.  As  to  the  latter,  we  know  that  sls^veiy 
there  did  in  fact,  exist,  and  was  sanctioned  by  usage  under  the  Law 
of  Nations,  and  by  Acts  of  Parliament ;  as  to  the  former,  we 
know  that  it  did  not  exist  t/ierey  and  received  uq  such  sanctiour 
How  could,  then,  the  Common  Law  attach  upon  the  institution 
of  slavery,  in'the  Island  of  Great^Britain  ?  The  Laws  of  Nations 
would  have  justified  slavery  in  England,  had  it  been  there.  But 
they  did  not  create  it  there.  Whether  by  the  comity  of  nations 
the  English  Courts  are  not  bound  to  deliver  a  slave,  coming  in- 
to Great  Britain  from  a  State  where  slavery  exists  by  law,  to  his 
rightfi^  owner,  to  be  taken  back,  as  wa§,the  demand  in  the  Somer- 
sett  case,  is  a  different  question.  Lord  Mansfield  held  that  they 
are  not. 

Nations  being  equal,  the  laws  of  one  State  have  no  operation 
in  any  other,  proprio  vigore.  But  by  the  comity  of  nations,  con- 
tracts made  in  one  S^te«  are  enforced  in  all  others^^LCcordiiOj^lQ 
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the  law  of  the  place  where  the  contracts  are  made.  This  is  the 
general  rule,  founded  on  the  necessities  of  commerce — the  ob- 
ligations of  justice,  and  the  rights  of  sovereignty.  The  moral 
sense  of  the  civilized  world,  and  the  perils  and  injuries  of  the 
only  ultimate  arbiter,  war,  constitute  the  guarantee  of  its  ob- 
servance. Each  State,  through  its  constituted  authorities,  how- 
ever, has  the  unquestioned  right  to  determine  how  far  this  rule 
•f  comity  shall  extend.  Certain  exceptions  to  the  rule  are  recog- 
wimdf  as  being  well  established.  Ch.  Kent  generalizes  them  as 
feBows:  ^^  no  people  are  bound,  or  ought  to  enforce,  or  hold 
valid  in  their  Courts  of  Justice,  any  contract  which  is. injurious 
to  their  public  rights — or  offends  their  morals— or  contravenes 
their  policy — or  violates  a  public  law."  2  KenPs  Com.  458. 
The  property  in  a  slave  exists  in  a  State  where  slavery  is  estab- 
lished, by  contract,  by  gift,  or  inheritance.  Vlhen  a  slave, 
owned  by  the  citizen  of  a  State  where  slavery  is  established,  is 
finmd  within  the  jurisdiction  of  a  State  where  it  is  not  establish- 
ed, the  comity  of  nations  would  seem  to  us  to  require,  that  upon 
the  demand  of  the  owner,  he  be  delivered  into  his  custody ;  not 
to  be  there  retained,  but  to  be  taken  back  to  his  own  country. 
If  the  delivery  was  for  the  purpose  of  retaining  the  slave,  within 
the  foreign  jurisdiction,  and  to  allow  the  ovmer  therey  to  exercise 
the  power  over  his  person  which  the  laws  of  his  own  State  per- 
iHit,  even  for  a  period  of  time  short  of  the  term  of  domiciliation, 
the  case  would  come  within  one  of  the  exceptions,  perhaps. 
The  exercise  6£tbe  rights  of  the  master  within  the  foreign  juris- 
diction, would  establish  there  the  status  of  slaveiy  for  a  term, 
at  least,  and  thus  might  contravene  the  anti-slavery  policy  of  the 
State.  This  could  not  be,  when  the  delivery  is  for  the  purpose 
(and  such  would  be  the  terms  of  the  judgment)  of  immediate 
removal. 

[7.]  In  England^  and  in  MassachusetiSy  the  Courts  ha^e  held 
that  they  are  bound  by  the  comity  of  nations,  to  respect  the  laws 
of  other  States,  on  the  subject  of  slavery.  They  have  held  that 
a  contract  made  in  a  slave  State  for  the  price  of  a  negro,  will  be 
enforced.  20  vol.  Stale  Trials j  79.  18  Pic.  193.  Sms  case. 
Such  a  contract  then,  they  being  the  judges,  is  not  immoral — 
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is  not  injurious  to  their  pxiblic  rights — does  not  contravene  their 
policy,  or  violate  «  public  law.  Still,  these  Courts  vrill  not  en- 
force the  foreign  law,  so  far  as  the  person  of  the  slave  is  concern- 
ed. They  will  not  deliver  the  slave,  even  upon  condition  that 
he  be  at  once  taken  away.  In  the  latter  case,  they  take  shelter 
under  the  idea,  that  slavery  is  inherently  wrong,  and  condemned 
by  their  public  policy.  They  do  not  say  that  it  is  violative  of 
a  public  law,  but  claim  that  slavery  can  alone  exisi  by  posifim 
law;  and  as  they  hav6  no  law  which  establishes  it,  when  k  iifftt. 
comes  into  their  jurisdiction,  he  is,  ipsofado^  a  freeman.  Now, 
so  far  as  the  ground  of  immorality  is  concerned,  if  good  at  all, 
it  is  as  much  applicable  to  a  contract  for  the  price  of  a  slave,  as 
to  a  contract  for  the  body  of  a  slave,  ff  they  enforce  the  former, 
they  give  sanction  to  slavery — they  recognize  the  person  of  the 
negro  as  a  chattel — the  subject  of  sale.  What  more  than  this 
iKTOuld  they  do,  if  they  enforce  the  latter?  Lord  Mansfidd  said, 
that  the  laws  of  England  attach  upon  SLCordrad  fot  the- pikji^ 
Why  not  upon  a  amtrad  for  the  person  ?  Why  should  not  trovir 
lie  in  England  for  a  negrp,  there,  bought  in  Greorgia,  by  a  citizen 
of  (Georgia,  from  a  subject  of  Great  Britain^  resident  in  England  ? 
Upon  the  score  of  morality — of  himianity — or  of  natural  equity, 
I  confess  I  see  no  difference.  The  ground  that  their  law  not 
recognizing  slavery,  a&rds  no  remedy,  is  equally  untenable. 
.Their  general  lawgiving  remedies  on  contracts,  and  to  recover 
property,  ought  to  be  applied  to  slaves  as  other  property.  Would 
a  judgment  of  rendition  and  removal,  violate  the  ismti-slaveiy 
policy  of  a  free  State  ?  It  does  not  engraft  slavery  upon  her  in- 
stitutions— ^it  does  not  tolerate  a  slave  population  in  the  midst  of 
her  freemen.  It  restores  the  slave  to  the  jurisdiction  under 
which  he  became  a  slave,  there  to  abide  a  destiny  for  which^ 
neither  leg^y  nor  morally,  she  is  responsible.  It  leaves  the 
sin  and  impolicy  of  slavery,  if  it  be  sinfrd  and  impohtic,  with  the 
slave  State,  and  leaves  her  skirts  stainless,  whilst  it  responds  to 
that  obligation  of  comity,  which  is  due  from  .one  sovereignty  to 
another.  The  Apostle  to  the  Gentiles,  established  the  true 
rule  of  personal  and  national  obligation  upon  this  subject,  when 
he  delivered  the  refugee  slave,  Onesimus,  back  to  his  manUt. 
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Again,  it  is  said  that  slavery  was  eMablished  in  England,  by 
Statutes  which  authorized  the  slave  trade  to  her  Colonies,  and 
which  recognized  its  existence  in  the  Colonies.  First,  as  to  the 
facts.  If  Ihere  be  guilt  or  impolicy  in  the  slavery r of  the  Ameri- 
can^  States,  it  lies  at  ^the  door  of  Great  Britain,  now  50  fierce  in 
her  denunciations  of  it.  She  was  for  years  the  patroness 'of  the 
slave  trade,  and  her  cherished  policy  was  to  stock  her  transatlantic 
plantations  with  negroes.  If  slavery  be  a  curse,  which  we  do  not 
concede,  and  which  she  asserts,  it  has  been  entailed  upon  us  by  the 
avarice  of  British  kings,  councils  and  people.  Her  slave  policy 
ceased  only,  when  she.  considered  her  Colonies  well  stocked. 
Her  vaunted  humanity  was  peiiseveringly  subordinate  to  her  in- 
terests. I  am  convinced  that  the  zeal  of  Bkujcstane,  and  the  elo- 
quence of  Wilberforce,  would  have  availed  but  litde,  had  not  PM 
and  FoXj  and  the  merchants  of  Liverpool  and  Bristoly  believed  that 
the  negroes  of  the  Colonies,  and  their  descendants,  were  suffi- 
cient, smd  ^ould  continue  sufficient,  for  all  the  wants  of  British 
Colonial  policy.  In  1563,  Sir  John  Hawkins j  an  English  admiral, 
patronized  by  the  protestant  Queen  Elizabeth^  projected  and  ex- 
ecuted a  scheme  for  capturing,  and  enslaving,  and  selling  in  the 
West  Indies,  the  descendants  of  flam,  on  the  continent  of  Afri- 
ca. He  was  eminently  successful,  and  it  is  said,  was  rewarded 
for  the  l)enefits  conferred  upon  his  coimtry,  by  the  addition  of  a 
crest  to  his  coat  of  arms,  consisting  of  "a  demi-Moor,  proper, 
bound  with  a  cord."  The  trade  received  the  sanction  of  re- 
peated  Acts  of  Parliament,  and  of  patents  from  the  Crown.  By 
an  Act,  9  and  10  Wm.  111.  c.  26,  negroes  are  spoken  of  as  mer- 
chandise, and  by  an  Act,  5  George  11.  slaves  in  the  West  Indies 
were  made  saleable  there,  and  subject  to  pay  debts.  In  most  of  the 
American  Colonies,  there  existed  an  earnest  desire,  developed  in 
frequent  attempts  to  rid  themselves  of  slavery,  which  encounter- 
ed the  controlling  opposition  of  the  British  authorities.  Mr. 
Madison  says,  "  the  British  Government  oonstantly  checked  the 
attempts  of  Virginia,  to  put  a  stop  to  this  infernal  traffic."  South 
Carolina  passed  a  law  to  prohibit  the  farther  importation  (^ 
slaves,  which  was  rejected  by  the  King  in  council,  because  it 
was  ^  benrtcial  and  necessary  for  the  mother  country.'* 
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Massachusetts  was  the  first  of  the  American  Colonies  to  parti- 
cipate in  the  slave  trade,  yet,  when  she  was  first  disposed  to 
stop  importations,  she  was  thwarted  by  the  negative  of  the 
royal  Grovemor  Hutchinson,  acting  under  instructions.  The 
introduction  of  slaves  was  prohibited  to  the  Colony  of  Georgia 
for  some  twentj'  years,  not  from  motives  of  humanity,  but  for  the 
reason  that  it  was  encouraged  elsewhere,  to  wit :  the  interest  of 
the  *  mother  country.  It  was  a  favorite  idea  with  the  "  mother 
country,"  to  make  Georgia  a  protecting  barrier  for  the  CarolinaSy 
against  the  Spanish  settlements  south  of  her,  and  the  principal  * 
Indian  tribes  to  the  west.  To  do  this,  a  strong  settlement  of 
white  men  was  sought  to  be  built  up,  whose  arms  and  interests, 
would  defend  her  northern  plantations.  The  introduction  of 
^ves  was  held  to  be  unfavorable  to  this  scheme,  and  hence  its  pro- 
hibition. During  thetime  of  this  prohibition,  Oglethorpe  himself, 
was  a  slave-holder  in  CaroUna,  and  so  was  Mr.  Wesley,  one  of  the 
best  and  greatest  men  of  that  epoch.  During  that  time,  the  ban- 
ner of  St  George  waved  its  protecting  folds  over  half  a  million 
of  slaves.  The  prohibition  gave  way  in  1751,  and  the  introduc- 
tion of  slaves  was  legalized  by  tiie  Trustees,  acting  under  fiuthor- 
ity  from  the  Crown.  Let  these  statements  suffice  to  authen- 
licate  the  fact,  that  slavery  was  recognized  by  law,  in  the  Bntisfa 
Colonies.  SancrofCs  Ms,  U.  S,  vol.  3,  171.  Stepheftu?  tSs.  of 
G^.  volrly  285,  '6,  '7,  '8.  Tucker^s  BlacksUme^  vol.  Impart  2,  49, 
51,  append.  Madison^ s  Papers^  3,  1390.  WalsKsJlppealy  327. 
So.  CaroKna  SUdvits^2^  526.  Stephens^  Journal,  3,  281.  JVm 
Edmkarg  Encyclopedia,  title  Slavery.  Encydopedia  Jlmericainay 
tUk  Slavery,  vol.  2,  p.  429.  1  Jeferson^s  Corresp.  146.  2  JSKi- 
atPs  Deb.  335.  1  Secret  Journal  of  Congress,  378,  379.  Story 
m  the  Qmst.  vol.  3,  p.  203^  §1328. 

The  recognition  of  slavery  in  the  Colonies,  did  not  establish  it 
in  England.  This  is  the  answer  to  the  conclusion  drawn  by 
counsel.  The  Statutes  of  Great  Britain  do  not  apply  to  the  Col- 
onies, unless  expressly  e3d:ended  to  them,  and  the  Acts  which  re- 
hte  to  the  Colonies  alone,  have  a  local  operation  only.  Such 
bas  been  the  ruling  of  the  Courts  at  Westminster  Hall.  Ex- 
pressly so  held  in  referaice  to  these  very  Statutes,  in  Forbes  vs. 
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Cochrane^  2  Bam.  ^  Ores,  by  Best  J.  p.  448.    1  Black.  Com.  107, 
'8.     1  Chiit.  Coin.  Law,  638. 

I  return  now  to  a  review  of  the'decisions  in  England,  upon  the 
subject  of  slavery.  The  authenticated  cases  in  England,  before 
the  Somei'seti  case,  are  five  in  number,  to  wit :  Butts  vs.  Perry^ 
in  the  28th  Charles  II.  2  Lev.  201,  and  3  Keb.  786.  Gelly  ot 
Clive^  in  5th  Wm.  and  Mary.  I  Ld.  Raym.  147.  SndUt  vs. 
Gotddj  in  6th  Jlnne.  (2.  Salk.  666.)  Chamberlame  vs  Harveyy  m 
8tt  and  9th  Wm.  IIL  (1  lA.  Raym.  147.  Carth.  396.  5  Mod, 
186,)  and  Smith  vs.  Brcywne  and  Cowper,  {2Salk.  666.)  These 
cases  are  not  very  satisfactory.  The  first,  Butts  vs.  Perry,  was 
an  action  of  trover  for  ten  negroes.  There  was  a  special  verdict, 
finding  that  the  negroes  were  infidels— subjects  of  an  infidel  prince, 
and  usually  bought  and  sold  as  merchandize,  by  the  custom  of  mer- 
chants, and  that  the  plaintiff  had  bought,  and  wajs  in  possession 
of  them.  The  Court  )ield,  that  negroes  being  usually  bought 
and  sold  among  merchants  in  India,  and  being  infidels,  there 
might  be  a  property  in  them  sufficient  to  maintain  the  action. 
Judgment  ni  si.  was  given  for  the  plaintiff,  and  further  hearing 
being  asked  by  the  defendant,  time  was  given.  Mr.  Hargrove 
states,  that  upoA  examination  of  the  roll,  it  appears  that  fijial 
judgment  never  was  given,  there  being  on  it,  only  an  uUerius 
consilium.  Although  this  authority  is  equivocal,  yet  its  weight  is 
in  favor  of  property  in  slaves.  The  next  case,  CkUyvs.  Clioe, 
was  trover  for  a  negro  and  certain  articles  of  merchandise. 
The  Court  held,  that  trover  would  lie  for  a  negro,  because  ne- 
groes are  heathen.  In  Smith  vs.  Gould,  which  was  also  trover 
for  a  negro  and  other  things,  the  plaintiff  had  a  verdict  with 
several  damages  and  30  pounds  for  the  negro.  On  motion  in 
arrest,  the  Court  held  that  trover  could  not  lie  for  a  negro.  Tlie 
case  of  Chamberlain  vs..  Harvey,  was  trespass  vi  et  armis,  for  tak- 
ing a  negro.  The  Court  gave  judgment  ag^sdnst  the  plaintiff, 
but  it  seems  that  the  judgment  went  upon  a  question  of  plead- 
ing ,  the  Court  holding  that  the  action  should  have  been  for  the 
recovery  of  damages,  for  the  loss  of  the  service,  and  not  for  the 
value  of  the  slave.  So  it  is  authority  on  neither  side.  The 
next  case,  Smith  vs.  Browne  and  Coujper^  was  inddritakss  osfionp- 
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sit  for  20  pounds,  the  price  of  a  negro,  sold  to  the  defendant  by  the 
plaintiflF,  in  London,  The  Court  ruled  in  arrest  of  the  judgment, 
which  was  given  for  the  plaintiff,  that  the  declaration  should 
have  averred  that  the  negro,  at  the  time  of  the  sale,  was  in  Virgm- 
ia^  and  that  by  the  laws  of  that  State,  negroes  are  saleable.  This 
must  be  regarded  as  a  judgment,  that  by  the  laws  of  Englandj 
negroes  are  not  saleable.  In  this  case,  Mr.  Justice  Pofwel  is  re- 
ported to  have  said,  "  in  a  villein,  the  owner  has  a  property ; 
the'  villein  is  ^  an  inheritance,  but  the  law  takes  no  notice  of  a 
negro."  And  Lord  Ch.  J.  flbft,  **that  one  may  be  a  villein  in 
England,  but  as  soon  as  e  negro  comes  into  England,  he  be- 
comes  free."  Without  commenting  upon  the  reason^  given  for 
the  decision  in  the  two  first  cases,  to  wit :  that  negroes  are  infi- 
dels and  heathen,  further  than  to  note,  that  such  an  idea  pre- 
vailed very  generally,  even  in  England^  and  universally  at  that, 
and  at  an  earlier  day  in  other  States,  and  that  it  seems  to  have  been 
denved  from  the  authority  which  God  gave  the  Jews,  to  take 
and  subdue,  and  enslave,  if  they  could  not  convert,  the  heathen, 
in  the  land  wliich  was  their  promised  inheritance,  I  remark,  that 
the  authorities  before  the  Somerseit  case,  appeared  to  be  pretty 
equally  balanced.  A  more  minute  investigation  of  them  is  un- 
necessary, for  I  hold  that  the  question  was  distinctly  settled  in 
that  case,  and  those  that  followed  it. 

In  the  Somerseit  casCy  it  is  very  obvious,  that  Lord  Mansfield 
felt  his  position  to  be  embarrassing.  His  embarrassment  grew 
out,  as  he  expressed  it,  of  "  the  extreme  difficulty  of  adopting 
the  relation,  without  adopting  it  in  all  its  consequences."  He 
recognized  the  relation  of  master  and  slave — ^he  admitted  that  a 
contract  for  the  price  of  a  negro  slave,  was  good  in  England) 
because,  that  was  a  matter  upon  which  the  law  would  attach. 
Admitting  so  much,  it  was  difficult  for  him,  as  it  is  for  any  man, 
to  deny  the  ri^t  of  the  master  to  control  the  person  of  the  slave. 
That  right,  however,  he  held,  was  inconsistent  with  the  laws  of 
England.  The  person  being  the  thing  in  controversy  in  the 
case,  although  Somerseit  was  a  slave,  by  the  law  ofhis  master's 
domicil,  he  ruled,  that  the  moment  he  set  foot  on  the  soil 
of  England,  he  was  free.  Coming  into  England,  Ive  v^^^^^^^to 
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JudOj  a  freeman.  "The  state  of  slavery,  said  he,  is  of  such  a 
nature,  that  it  is  incapable  of  being  introduced  dn  any  reasons, 
moral  or  political,  but  only  by  positive  law — it  is  so  odious,  that 
nothing  can  be  suffered  to  support  it  but  positive  law.'-  20  SiaU 
TV.  80. .  The  same  doctrine  has  been  held  by  later  cases. 
Forbes  vs.  Cochraney  2  Bam,  fy  Ores.  448.  1  ^dan  R.  240. 
S.  C.  1  Dodsony  84.  /(fern,  91,  95.  2  idci/i,  210.  The  slave^ 
Gracej  2  Hogg.  Adm.  R.  94  fo  1 18.  1  Bing.  Com,  on  Col.  and 
For.  Lawy  735  to  752.  1  Black.  Com.  424, 425.  Christian's  noUy 
and  Coleridge^s  note.  Independent  of  the  provisions 'of  the  Con- 
stitution of  the  United  States,  it  obtains  also,  in  some  of  the 
States  of  our  Union.  See,  on  these  points  Saul  vs.  his  CrediiorSy 
17  Martin's  R.  598.  9  American  Juristy  490.  Butler  vs.  Hoop- 
«r,  1  Wash.  C.  R.  499.  Exparte  SimmonSy  4  Idem  390.  Bu^ 
ler  vs.  Deleplainey  7  Serg.  fy  Rawky  378.  6  Bi/my,  213.  iSL  C. 
2  Serg.  4-  Rawky  305.  14  Martiny  408.  7  Louis.  R.  170,  172. 
Commonwealth  vs.  AreSy  18  Pick.  193.  6  Mass.  R.  358.  The 
recent  case  of  the  negro  Sim^y  in  t/ie  Sitperior  Court  of  Massachu- 
setts. 

In  the  case  of  the  slave  GracCy  Lord  StoweU  carried  the  recog- 
nition of  slavery  farther  than  it  had  been  pre\'iously  done  in 
England.  He  held  that  a  slave  brought  into  England  from  the 
West  Indies,  where  slavery  is  recogni;ied,  and  voluntarily  re- 
turning, would  be  reinstated  in  his  condition  of  slavery.  2  Hagg. 
Adm.  R.  94.  Chief  J.  ShaWy  argujendoy  admits  the  same  thing, 
in  the  Commonwealth  vs.  Aresy  18  Pick.  193.  Neither  Lord 
StoweU  nor  Chief  J.  ShaWy  however,  holds  but  that  a  slave  m 
England  or  in  Massachusetts,  becomes  free  in  those  places,  up- 
on coming  into  them.  We  hold  it,  therefore,  settled,  upon 
authority,  that  African  showery  does  not,  and  never  did  exist  in 
England.  What  then,  is  the  inevitable  conclusion }  It  is,  that 
such  a  thing  as  killing  a  negro  slave  in  England,  is  a  legal  im- 
possibility, and  could  not  be  a  felony  under  the  Common  Law. 
In  other  words,  the  Common  Law  has  no  application  to  the 
condition  of  slavery  in  England,  or  in  Geoi^a.  This  is  the 
question  made  in  this  record,  and  such  is  our  judgment.  It  was 
conceded,  on  tVietri^of  ttve  Scmprsett  case,  that  there  were  soma 
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14,000  Africans  then  in  England^  and  it  is  asked  of  what  offence 
would  a  white  man  be  guilty,  who  had  killed  one  of  them  ?  I 
answer,  felony.  Why  ?  Because,  upon  the  principles  of  the 
English  Courts,  he  had  killed  a  freeman.  Suppose  that,  upon 
the  trial  of  such  an  one,  before  the  Somersett  case,  even,  the  de- 
fence had  been  filed  that  it  was  no  crime  to  kill  a  slave,  the 
reply  of  the  Co«rt  would  have  been,  the  deceased  was  not  a 
slave,  but  a  freeman,  in  the  peace  of  the  King,  and  under  the 
protection  of  the  laws.  There  this  opinion  might  terminate,  but 
9ome  farther  views  of  the  topics  necessarily  involved,  notwith-^ 
standing  the  length  to  which  it  has  been  extended,  will  surely  be 
justified,  on  tibe-ground  of  their  relation  to  institutions,  in  which 
the  destiny  of  Georgia,  for  weal  or  for  woe,  is  deposited. 

[8.]  It  is  theoretically  every  where,  and  in  Georgia  experimen 
tally  true,  that  two  races  of  men  living  toother,  one  in  the  char- 
acter of  masters  and  the  other  in  the  character  of  slaves,  cannot 
be. governed  by  the  same  laws.  Whatever  rights  humanity,  or 
reUgion,  or  policy,  may  concede  to  the  slave,  they  must,  in  the 
nature  of  the  relation,  be  often  different  from  those  of  the  mas- 
ter. The  forms  of  proceeding,  and  the  rules  of  evidence  for 
their  protection,  as  well  as  the  penalties  for  their  violation,  must 
necessarily,  in  many  instances,  be  different.  The  civil  rights  of 
the  master  do  not  appertain  to  the  slave.  Of  these,  he  can  have 
none  whatever.  The  rights  personal,  if  they  might  be  so  de- 
signated, of  the  slave,  ape,  some  of  them,  essentially  different 
firom  those  of  the  master,  and  cannot,  therefore,  be  ,the  subject 
of  a  common  system  of  laws.  TTiey  must  be  defined  by  posUioe 
enadmentSy  whichy  whilst  they  protect  the  slavey  guard  the  rights  of 
the  master.  If  the  Common  Law  be  applicable  to  a  state  of 
slaveiy,  it  would  seem  to  be  applicable  as  much  in  one  as  an- 
other particular.  It*  it  protects  the  life  of  the  slave,  why  not  his 
liberty  ?  and  if  it  protects  his  liberty,  then  it  breaks  down,  at 
once,  the  status  of  the  slave.  The  Colonies  received  the  Com- 
mon Law,  as  applicable  to  their  condition,  that  being  in  numer- 
ous particulars  different  from  that  of  the  parent  State.  They 
received  it  as  sUweholding  communities,  and  as  applicable  to 
them  as  slaveholders.    It  is  absurd  to  talk  about  the  Common 
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Law  being  applicable  to  an  institution  which  it  would  destroy. 
It  came  to  our  fathers  as  the  law  of  the  white  man,  a  subject  of 
the  British  Crown,  so  faf  as  his  circumstances  made  it  desirable 
to  liim  to  appeal  to  its  protection.  It  recognized  slavery  only 
in  one  point  of  \'iew,  and  that  is,  as  an  interest  to  be  protected 
for  the  benefit  of  the  masters.  It  may  be  said,  that  the  Common 
Law,  in  protecting  the  life  of  the  slave,  interferes  ^-ith  no  right 
of  the  master,  inasmuch  as  the  master  has  no  right  to  take  the 
life  of  his  slave.  The  title  to  a  slave  in  Georgia  now,  and  un- 
der the  Colonial  Government,  is  not  and  A^as  not  derived  from 
positive  law.  The  faculty  of  holding  slaves  was  derived  from 
the  Trustees  of  the  Colony,  acting  under  authority  of  the  British 
Crown,  as  a  civil  right,  in  1751,  by  an  ordinance  of  that  board. 
Before  that  time,  tlieir  introduction  was  proliibited.  The  regula- 
tion of  slave  property  is  as  much  the  province  of  municipal  law, 
as  the  regulation  of  any  other  property,  and  its  protection  equally 
its  obligation  ;  but  we  deny  that  property  in  slaves,  and  the  title 
by  which  they  are  held,  are  tlie  creations  of  statutory  law.  To 
view  this  question  fairly,  let  the  inquiry  go  back  to  a' period  sub- 
sequent to  the  ordinance  of  the  Trustees,  in  1751,  and  anterior 
to  any  legislation  upon  the  subject  of  slavery.  Licensed  to  hold 
slave  property,  tlic  Georgia  planter  held  the  slave  as  a  chattel ; 
and  whence  did  he  derive  title  ?  Either  directly  from  the  slave- 
trader,  or  from  those  who  held  under  him,  and  he  from  the  sfove- 
captor  in  Africa.  The  property  in  the  slave  in  the  planter,  be- 
came thus  just  the  property  of  the  original  captor.  In  the  ab- 
sence of  any  statutory  limitation  upon  that  property,  he  holds  it 
as  unquaUfiedly  as  the  first  proprietor  held  it ;  and  his  title,  and 
the  extent  of  his  property  were  sanctioned  by  the  usage  of  na- 
tions, which  had  grown  into  a  law.  Propertj-  thus  acquired  in 
slaves,  was  cotifirmed  by  Statute  in  Georgia,  ( Ba/iiW  Dig.  163,) 
and  recognized  by  the  State  Constitution,  {Constitution  of  1798, 
art,  4,  §§11,  12,  Princess  Dig,  913,)  and  by  the  compromises  of 
the  Federal  Constitution.  Cons,  U,  S,  art,  1,  §§2,  9,  art,  4,  §2, 
Prince,  891. 

There  is  no  sensible  account  to  be  given  of  property  in  slaves 
here,  but  this.    What  were,  then,  the  rights  of  the  African  chief 
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in  the  slave  which  he  had  captured  in  war  ?     The  slave  was  his, 
to  sell,  or  to  give,  or  to  kill.     The  whole  doctrine  upon  this 
great  question,  is  summed. up  by  Lord  Cokej  treating  of  villen- 
age,  thus :  "  Fiuni  etiam  servi  liberi  homines  captivitaie  de  jure  gen- 
tmm,  and  not. by  the  law  of  nature  ;  as  from  the  time  of  Noah's 
flood  forward,  in  which  time  all  things  were  common  to  all,  and 
free  to  all  men  alike,  and  lived  under  the  law  natural,  and  by 
multiplication  of  people,  and  making  proper  and  private  tilings 
that  were  common,  arose  battles.     And  then  it  w^as  ordained  by 
constitution  of  nations,,  tliat  none  should  kill  another,  but  tha( 
he  that  was  taken  in  battle,  should  remain  bond  to  his  taker  for- 
ever, and  he  to  do  i^itli  him,  and  all  that  should  come  of  him, 
his  will  and  pleasure,  as  with  his  beast  or  any  other  chattel,  to 
give,  or  to  sell,  or  to  kill."     He  proceeds  to.  say,  that  afterwards 
it  was  ordained  of  Kings,  that  none  should  kill  his   villein. 
Coh^s  Liu.  116,  6.     So  that  slaves  were  on  the  footing  of  a 
l)east  or  other  chattel.     ThiB  will  of  the  master  was  the  law  of 
slavery.     The  limitations  of.  tliis  law — the  restraints  upon  the 
will  of  the  master,  were  ordained  of  Kings,  or  imposed,  as  in 
Georgia,  by  Municipal  Law.     There  is  nothing  in  the  charter  of 
Uie  Colony,  in  the  -colonial  legislation,  in  the  State  or  Federal 
Constitution,  or  in  our  State  legislation,  which  conflicts  with 
this  view  of  the  original  of  slavery.     On  the  contrary,  as  I  shall 
show^  the  inference  is  irresistibly  drawn  from  the  Colonial  Act 
of  1770,  the  first  Act  which  punishes  the  killing  of  a  slave,  that 
such  was  the  view  tvhich  our  ancestors  of  that  day  took  of  the 
power  of  the  master  over  the  slave.     I  know  very  well^  that  the 
British  Courts,  and  the  Courts  of  some  of  our  own  States,  hold 
that  slavery  is  the  creature  of  what  Lord  Mansfield  called«po^i^e 
law ;  yet,  it  is  worthy  of  remark,  that  the  Courts  of  Massachu- 
setts have  been  driven,  by  the  constraining  necessities  of  truth, 
to  say  ihdA  positive  law  may  mean  customary  law.     18  Pick.  198. 
Case  of  the  negro  Sims.     What  is  definitely  meant  by  customary 
law,  they  do  not  declare.     It  must  mean  the  usages  ,of  the  State 
where  slavery  exists,  springing  up  under  the  slave  trade,  and 
sanctioned  by  the  Law  of  Nations.     Thus  it  is  that  we  trace 
property  in  negroes  to  Africa.     It  is  immaterial  how  slavery  ori- 
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ginated  there  ;  whether  as  a  penalty  for  offences  against  the  State, 
or  by  captivity  in  war,  or  by  an  immemorial  and  impenetrable 
slavery  cast  in  some  of  the  tribes  of  that  dark  land.  It  was 
there,  as  Lord  Coke  represents  it,  pure,  unmitigated  slavery,  and 
80  our  ancestors  received,  and  so  it  remained  until  legislation, 
prompted  by  Christianity,  softened  its  severities.  The  curse  of 
the  Patriarch  rests  still  upon  the  descendants  of  Ham.  The  ne^ 
gro  and  his  master  are  but  fulfilling  a  divine  appointment 
Christ  came  not  to  remove  tlie  curse ;  but  recognizing  the  rela- 
tion of  master  and  servant,  he  prescribed  the  rules  which  govern, 
and  the  obligations  which  grow  out  of  it^  and  thus  ordained  it 
an  institution  of  christiximiy.  It  is  the  crowning  glory  of  this  age 
and  of  this  land,  that  our  legislation  has  responded  to  the  re- 
quirements of  the  New  Testament  in  great  part,  and  if  let  alone, 
the  time  is  not  distant  when  we,  the  slaveholders,  will  come 
fully  up  to  the  measure  of  our  obligations  as  such,  under  the 
<ihristian  dispensation.  The  laws  of  Greorgia,  'at  this  moment, 
recognize  the  negro  as  a  man,  whilst  they  hold  him  property — 
whilst  they  enforce  obedience  in  the  slave,  they  require  justice 
and  moderation  in  the  master.  They  protect  his  life  firom  homi- 
eide,  his  limbs  from  mutilation,  and  his  body  from  cruel  and  un- 
necessary scourging.  They  yield  to  him  the  right  to  food  and 
raiment,  to  kind  attentions  when  sick,  and  to  maintenance  in 
old  age ;  and  public  sentiment,  in  conformity  Avith  indispensable 
legal  restraints,  extends  to  the  slave  the  benefits  and  blessings 
of  our  Holy  Religion.  Conceding  that  there  are  violations  oc- 
casionally on  the  part  of  the  master,  of  the  obligations  of  hu- 
manity, yet  it  may  be  asserted,  with  truth,  that  the  relation  of 
master  and  slave  in  Georgia,  is  an  institution  subject  to  the  law 
of  kindness  to  as  great  an  extent  as  any  institution  springing 
out  of  the  relation  of  employer  and  employed,  any  where  exist- 
ing amongst  men. 

The  question  whether  the  Common  Law  is  applicable  to  slaves, 
has  been  considered  in  some  of  our  slaveholding  States,  and 
the  decisions  are  not  uniform.  In  Mississippi  it  was  held,  that 
by  the  Common  Law,  it  is  murder  to  kill  a  slave.  The  State  vs. 
JoneSj  Walker^s  Reps:  83.     So,  in  Tennessee  it  was  held,  that 
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killing  a  slave  without  malice,  is  manslaughter  by  the  Common 
Law.  1  Yerger,  166.  These  are  the  only  two  cases  brought 
to  our  notice  in  the  argument.  Separating  the  fervid  zeal  in 
behalf  of  humanity  to  the  slave,  from  the  legal  grounds  upon 
which  the  judgments  were  rendered  in  these  two  cases,  we  find 
that  they  afe  based  upon  the  fact,  that  the  killing  of  a  villein 
was  a  felony  at  Common  Law,  and,  therefore,  the  killing  of  a 
negro  is  a  felony  here.  I  have  endeavored  to,  show,  that  thii» 
ground  is  wholly  untenable.  We  feel  as  keenly  as  these  Judges 
did,  the  obligation  derived  from  religion  and  humanity,  to  punish 
the  killing  of  a  negro ;  but  let  it  be  remembered,  that  T^e  sit 
here,  not  to  censure  or  reprove  the  Errors  or  crimes  of  any  ag«r 
or  coimtry,  but  to  determine  a  naked  question  of  law  upon  legal 
principles.  Besides,  there  is  nd  necessitj*  that  any  slave  State 
of  doB  Union  should  lie  under  the  reproach  of  not  protecting 
the  person  of  the  slave.  It  is  competent  for  the  States,  (as  in-, 
deed  they  have  done  without,  I  believe,  a  single  exception,)  to 
provide,  by  Statute,  protection  to  the  slave.  This  has  been  done 
in  Georgia.  That  the  Common  Law  is  not  applicable  to  the 
status  of  the  slave  has  been  decided,  and  the  decisions  sustained 
by  the  most  satisfactory  argument  and  authority  ui  North  and 
South  Carolina.  State  vs.  Boom^  Tayhr^s  R.  103.  State  vs, 
Mann^  2  Dev.  Law  R.  263.  FcAk  vs.  Broum^s  Ex^rSy  2  HUPs  S. 
C.  Ch.  R,  378. 

[9.]  Moreover,  the  Act  of  177Q,  which  is  the  first  Colon^ 
Act  providing  for  the  punishment  of  white  men  for  killing  slaves, 
is  perfectly  conclusive,  that  prior  to  that  time  it  was  not  an  of- 
fence against  the  law — of  course  the  Common  Law — ^to  kilJ  a 
slave,  and  that  there  was  no  limitation  of  the  power  of  the  mas- 
ter over  him,  except  that  which  religion,  or  humanity,  or  interest 
may  be  presumed  to  have  imposed.  The  evidence  which  this 
Act  furnishes,  is  derived  first  from  the  Act  itself.  Why  legis' 
late  at  all  upon  the  subject,  if  the  slave  was  protected  by  the 
Common  Law?  I  admit  that  this  alone  is  not  conclusive,  parti- 
cularly for  the  reason,  that  the  punishment  which  is  prescribed, 
varies  firom  that  which  the  Common  Law  imposes  for  murder ; 
but  second,  from  the  recitals  in  the  general  preamble  to  the  Act^ 
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and  of  the  preamble  to  that  section  which  creates  the  offence. 
The  first  preamble  recites  as  follows :  "  ^\Tiereas,  firom  the  in- 
crea^g  number  of  slaves  in  this  Province,  it  is  necessary  as 
well  to  make  proper  regulations  for  the  future  ordering  and  go- 
veming  such  slaves,  and  to  ascertain  and  prescribe  the  punish- 
ment of  crimes  by  them  committed,  as  to  settle  and  limit,  by  posi- 
tive laws,  the  extent  of  Vie  power  of  the  owners  of  such,  slaves  over 
them,  so  thai  they  may  he  kepi  in  due  subjection  and  obedience,  and 
owners  or  persons  having  the  care  and  management  of  such  slaves, 
nitty  be  restrained  Jrom  exercising  unnecessary  rigor  or  wanton  cru- 
elty over  them,  there/ore  be  it  enacted,^^  8fc.  The  preamble  to  the 
section  which  creates  the  offence,  recites  as  follows  :  "  Where- 
as, cruelty  is  not  only  highly  unbecoming  those  who  profess 
themselves  christians,  but  is  odious  in  the  eyes  of  all  men  who 
have  any  sense  of  virtue  or  humanity,  therefore,  to  restrain  and 
prevent  barbarity  being  exercised  towards  slaves,  be  it  enacted," 
&c.  Now,  we  say  that  it  is  clear,  from  these  recitals,  that  be- 
fore the  Act  of  1770,  cruelties  and  barbarities  to  slaves  were 
exercised,  and  that  there  was  no  restraint  upon  the  power  of  the 
master,  by  law,  over  his  slave.  No  other  inference  is  possible. 
The  judicial  history  of  the  State  confirms  our  judgment  It  is 
not  within  memory,  that  a  white  man  has  been  tried  in  our  Courts 
for  any  offence  against  a  slave,  not  prescribed  by  Statute.  The 
judicial  records  show  no  such  case.  Watkins^  Dig^  163. 
Let  the  judgment  be  affirmed. 
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No.  103. — Geobge  W.  Towns,  Gov.  &c.  for  the  use  of  Bbeed- 
LovE,  &c.  vs.  JoHK  S.  STEPHENS,  Samuel  T.  Beecher  and 
others,  defendants  in  error. 

[1.]  A  bond  being  taken  and  approved  by  three  Justices  of  the  Inferior  Court, 
to  protect  the  people  of  a  County,  from  the  official  miscoadoct  of  the  Sher- 
iff elect,  it  is  not  competent  for  the  same  Justices  to  discharge  this  obliga- 
tion, by  the  substitution  of  another  bond,  some  thirty  days  thereafter ;  espe- 
pecially,  where  one  of  the  three  Justices  was  a  ctnAligor  in  xhejirit  bond. 

Debt,  &c.  in  Baldwin  Superior  Court.  Tried  before  Judge 
Hahsell,  Feb.  Term,  1851.  " 

This  was  an  action  on  a  Sheriff's  bond,  made  by  John  S. 
Stephens,  as  principal,  and  Samuel  T.  Beecher,  M.  J.  Kenan, 
and  John  M.  Maclin,  as  sureties,  and  attested  by  Charles  D. 
Hammond  and  John  S.  Thomas,  two  of  the  Justices  of  the  Infe- 
rior Court  of  Baldwin  County. 

On  the  trial,  the  plaintiff  proved  by  John  S.  Thomas,  that  he 
was  present  on  the  llth  day  of  January,  1840,  when  the  bond 
was  executed ;  Hammond  and  Samuel  T.  Beecher,  were  also 
present,  being  Justices  also  of  the  Inferior  Court.  The  bond 
was  accepted  by  the  three  Justices,  as  a  Sheriff's  bond ;  Beech- 
er did  not  attest  the  bond,  because  he  was  one  of  the  sureties ; 
witness  objected  to  taking  the  bond  for  some  time,  but  he 
yielded  to  the  others.  The  bond  was  then  tendered  and  read 
to  the  Jury,  as  a  voluntary  bond ;  the  breach  by  ihe  Sheriff  was 
admitted,  in  failing  to  pay  over  money  on  a  judgment,  obtained 
in  October,  1840. 

•  Defendants  then  proved  b]^  John  S.  Thomas,  that  on  the  3d 
March,  1840,  a  second  bond  was  executed  by  Stephens,  the 
Sheriff,  with  other  sureties^  attested  and  approved  by  three  Jus- 
tices of  the  Inferior  Court — ^Beecher,  the  surety  to  the^r^  bond, 
being  one  of  them — and  was  taken  in  lieu  of,  and  as  a  substitute  for 
the  first  bond ;  the  Justices  believing  the  first  bond  illegal.  No 
one  was  present  when  the  second  bond  was  taken,  except  the 
Justices  and  the  obligors  thereto.  An  affidavit  of  illegaltity  had 
VOL.  IX*  74 
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been  filed  by  Col.  S.  Rockwell,  to  a  levy  by  Stephens,  on  the 
ground  that  the  first  bond.was  not  good — ^Beecher  being  a  sure- 
ty thereto,  who  was  one  of  the  Court.  Grov.  McDonald,  the 
obligee,  was  not  present.  Similar  evidence  was  offered  by. the 
depositions  of  Charles  B.  Hammond,  another  Justice  of  the  In- 
ferior Court. 

The  second  bond,  dated  3d  March,  1840,  was  then  offered  in 
evidence.  ^ 

Counsel  for  plaintiff  objected  to  the  bond,  and  all  of  the  evidence 
going  to  show  that  the  new  bond  was  received  as  a  substitute 
for  the  first  bond,  on  the  ground  that  it  was  not  competent  for 
the  Justices  who  took  the  second  bond,  to  discharge  the  obli- 
gees to  the  first  bond. 

The  Court  overruled  the  objection,  and  this  decision  is  assign- 
ed as  error. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  Jury : 
^'  That  the  taking  of  the  second  bond  was  no  discharge  of  the 
obligations  of  the  first  bond,  upon  which  this  action  is  brought,  and 
that  plaintiff  was  entided  to  recover,  notwithstanding  the  execution 
of  the  second  bond,  and  notwithstanding  any  undertaking  or 
agreement,  at  the  time  of  the  execution  of  the  second  bond,  by 
the  Justices,  that  the  same  should  operate  as  a  discharge  df  the 
first  bond." 

The  Court  refused  so  to  charge,  but  on  the  contrary,  instruct- 
ed the  Jury,  among  other  things — "that  if  the  Jury  believed  that 
Stephens,  atter  the  execution  of  the  bond  sued  on,  gave  a  second 
bond,  which  was  accepted  by  three  Justices  of  the  Inferior  Court, 
in  lieu  of,  and  as  a  substitute  for  the  bond  sued  on,  then  the 
sureties  on  the  fifst  bond  were  discharged  firom  liability  for  the 
misconduct  of  the  Sheriff,  occurring  after  the  acceptance  of  such 
second  bond." 

The  refusal  to  charge,  and  the  charge  as  given,  are  assigned 
as  error. 

Cone,  counsel  for  plaintiff  in  error,  submitted  the  following 
lf^i«^  ud  authorities : 
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1st.  The  bond  sued  on,  is  a  valid  bond,  although  attested  by 
only  two  Justices.     Certainly  it  is  a  good  Common  Law  bond. 

Stephens  vs.  Treasurersy2  McCardy  107.  Goodman  vs.  CaroUj 
2  Oanph.  490.  Stale  vs.  McJilpine,  4  IredeU,  140.  3  Dev.  R. 
384.  4  lb.  270.  10  Yerger^  465.  Carmichad  vs.  Gov.  3  How. 
Miss.  Rqis.  236.  Bryan  vs.  Greene^  8  Miss.  R.  115.  Schellm' 
ger  vs.  Yendsy  12  Wetd.  306.  Young  vs.  StaUy  7  Gilltf  Johnson, 
253.  Stephens  vs.  Crawford,  1  Kelly,  574.  3  75.499.  5  lb. 
569. 

2d.  The  Justices  possessed  no  power  to  discharge  the  obli- 
gations of  this  bond,  or  to  rdease  the  obhgors  from  their  liabihty 
upon  it.  Prince's  Dig.  176, '7,  430.  Taylor  vs.  Audiiors,  2  *• 
Pihfs  Reps.  174.  HiU  vs.  Calvert,  1  Rich.  Eq.  Reps.  56.  Polk 
vs.  Wisner,  2  Humph.  520.  State  vs.  McLean,  2  Blackford,  192. 
Bank  qfjifewbem  vs.  Pugh,  1  Hawks,  198. 

3.  Admitting  that  they  possessed  such  power,  there  was  no 
legal  and  valid  exercise  of  it,  nor  was  anything  done  by  them 
which  discharged  the  obhgations  of  said  bond,  or  released  the 
obligors  from  their  hability  upon  it.  This  can  only  be  done  by 
cancellation  or  release.  Manhood  vs.  Crick,  Crokis  Elis.  716. 
Jforwood  vs.  Grype,  lb.  727.  SteptM?s  Mnr.  vs.  Harvey's  Admr. 
7  Leigh,  501.  ISggins^  case,  3  Cokt^s  Reps.  346.  BaUey  vs. 
Wright,  3  McCord,  484.  Roades  vs.  Barnes,  Burroufs  Ueps.  1 
vol.  9.  • 

Points  made,  and  authorities  cited,  by  I.  L.  Harris,  for  secu- 
rities, defendants  in  error — 

The  bond  sued  below  must  be  considered  as  a  voluntary  bond. 
See  case.  Governor,  for  use  of  Tarpley,  vs.  MeredSh. 

If  a  voluntary  bond,  and  it  was  offered  and  received  below  as 
such  only,  it  could  not  have  «been  taken^  pursuant,  to  Ju- 
diciary Act  of  1799,  {Prince,  p.  480,  or  1803,  Mice^sDig.  176)^ 
and,  therefore,  the  extent  of  authority  conferred  on  those  taking 
it  by  these  Acts,  cannot  be  the  question.  -    :"; 

The  question  is,  may  not  those  who,  of  their  own  acoord^  nM^ 
out  any  requirement  of  law,  have  taken  a  vdqnt^  bond^lljkl' 
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with  whom  it  is  deposited,  control  that  bond,  so  as  to  release  or 
discharge  the  securities  thereto  ? 

The  Governor,  as  the  obligee,  may  release  it  directly.  The 
agents  of  the  obligee  may  do  the  same,  by  previous  authority 
or  subsequent  ratification  of  their  act,  by  silence  and  acqui- 
escence. 

Hie  bond  sued  on  was  subsiiiukd  by  another — that  second 
bond  was  sued  on  by  the  obligee  and  present  usee — and  they  are 
estopped  to  deny  the  power  of  the  agents  in  receiving  the  last,  in 
lieu  of  the  one  sued. 

The  bond  sued  on  should  be  declared  void,  for  that  one  of 
die  obhgors  sat  in  judgment  upon  its  goodness  a[nd  sufficiency, 
and  without  him,  there  was  not  an  approval  by  three  Justices. 

The  principle  of  the  decision,  in  6  Geo.  Rep.  443,  supports 

this  ground.     The  Acts  of  1799  and  1803,  exhibit  a  general 

and  imlimited  delegation  of  power  to  take  SheriflF's  bonds,  unless 

the  direction  to  take  ^good  and  tuffidad  securities^  inhabiUznis  and 

Jreeholders  of  the  Countify  tfc.^^  be  understood  as  restrictive. 

A  power  imperfecdy  exercised,  as  in  this  case,  by  taking  in- 
gufficient  security^  cannot  be  said  to  have  been  executed,  until 
the  duty  is  performed  ajoined  by  Statute. 

Ageneral  and  unlimited  power  to  take  good  and  st^daU  se- 
curities, must  be  held  to  include  a9  Ae  necessary  and  usual 
means  of  executing  it  with  effect  t  Qmiyn^s  Dig.  My.  c.  6 
Jokn.  Reps.  58.     Liv.  on  ^ency^  103. 

Where  the  law  commands  or  diirects  a  thing  to  be  done,  it  au- 
thorizes the  performance  of  whatever  acts  may  hefinaid  necessary 
for  executing  its  command  C(  direction.  Foley  on  •Agency,  pas- 
stm. 

The  Justices  here,  did  not  cancel  and  surrender  a  security  to 
the  public ;  thej^jidded  to  ttft  security,  by  receiving  a  solvent 
obGgorin  lieu -tftti  iaaiihtpt  one.    Thb  was  merely  taking  a 
>rtiB6inlalive  igcaA3F~a  ]WI)j^  to  belong  to  them — a 

power  auxiliaijr|iiid  subordawtft  to  the  odier,  and  vital  to  the 
proper  exeieise  otihit  power  granted  to  take  bond. 

'    jB]ftk$  Clii<|<   Lmmpiom^  J.  delivering  the  opimmu 
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[1.]  Was  the ^r^  bond  vacated  by  the  takmg  of  the  second^ 
We  think  not. 

The  record  shows,  that  the  first  was  a  good  statutory  bond. 
Consider  it,  however,  as  a  voluntary  bond ;  still  it  was  given  to 
protect  the  people  of  Baldwin  County,  against  the  ofScial  mis- 
conduct of  Stephens,  the  Sheriff.  The  cestui  que  trust — the  bene- 
ficiaries of  the  obUgation— being  incapable  ofgiving  or  withhold- 
ing their  assent  to  this  substitution  of  securities,  it  could  not 
be  done  without  authority  of  law ;  and  this  distinguishes  this 
case  fir6m  one  of  ordinary  agency. 

But  the  insuperable  objection  to  the  change  of  security  is,  that 
three  oidy  of  the  Court  approved  of  the  second  bond,  and 
one  of  these  was  Beet^her,  a  co-obligor  in  thc^r^  bond,  which  it 
is  contended,  was  discharged. 


No.  104. — ^Edwabd  Vabneb,  plaintiff  m  error,  vs.  Henbt  J.  La- 

KAB,  defendant  in  error.  • 

[1.]  In  a  lait  on  a  negotiablt  wiiiniMory  note,  the  defendant  will  not  be  per- 
mitted to  question  theplttiiCMI^'title  to  the  paper,  unless  it  is  made  to  ap- 
pear  that  it  is  necessary  for  the  purpose  of  his  defence. 

Assumpsit,  &c.  in  Jasper  Supei^or  Court.  Tried  before  Judge 
Johnson,  October  Term,  1861. 

• 

Suit  was  brought  by  Heniy  J.  ](#Diar,  agniirt  Edward  Vamer, 
maker,  and  John  Thurmond|  jtMJbfser,  of '^promissory  note^ 
Judgment  was  obtained  ag«^%|i6^  anid,«i^f|^|>eal  entered  Ijjj^ 
Vamer  alone.  Varner  pleade^  tfiat  T  inn|yiJj|M-not  the  tiue 
owner  of  the  note,  but  that  the  same  wasiM  |iMKty  of  Thur- 
mond, and  had  been  indorsed  by  him  to  Lama]f| .%  avoid  a  plea 
of  set-off  by  Vamer  agamst  Thurmond.    Xh^Ap:  tethec 
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forth,  that  Thumumd  was  indebted  to  Vamer,  a  large  amount, 
which  was  more  particularly  set  forth  in  the  plea.  Pending  the 
appeal,  Vamer  filed  a  bill,  praying  discovery  from  Lamar,  as  to 
the  ownership  of  the  note ;  in  answer  to  which  bill,  Lamar  admit- 
ted that  the  note  belonged  to  Thurmond,  but  denied  that  it  was 
transferred  to  him  for  the  purpose  of  defeating  any  plea  of  set-off^ 

Upon  the  trial,  Vamer  withdrew  the  plea,  specifying- the  set- 
off claimed,  and  gave  in  evidence  to  the  Jury,  only  the  bill  and 
answer  above  referred  to. 

Vamer,  by  his  counsel,  then  requested  the  Court  to  charge  the 
Jury,  ^'  that  if  they  believed  that  the  plaintiff  in  the  case  was 
not  the  owner  of  the  note  at  the  time  of  the  commencement  of 
the  action,  or  at  any  time  subsequent  thereto,  or  that  the  transfer 
by  Thurmond  to  the  plaintiff,  was  made  for  the  purpose,  of  de- 
feating defendant's  right  of  set-off,  they  should  find  for  the  de- 
fendant" 

The  Court  refused  s6  to  charge,  but  on  the  contrary,  charged 
the  Jury,  ^'  that  the  barejad  that  the  plaintiff  was  not  the  owner 
of  the  note  sued  on,  unaccompanied  by  any  evidence  of  any  set- 
off or  indebtedness  on  the  part  of  Thurmond  to  Vamer,  or  with- 
out any  evidence  of  the  transfer  being  made  for  the  purpose  of 
de&ating  the  defendant's  right  of  set-off,  did  not  of  itself  entitle 
the  defendant  to  a  recovery." 

To  which  refusal  to  charge,  and  tfaa^charge  as  given,  defend- 
ant's counsel  excepted,  and  error  has  been  assigned  thereon. 

Cone,  for  plaintiff  in  error. 

Meriwetheb,  for  defendant  in  €rror. 

By  the  Court. — ^Wabner,  J.  delivering  the  opinion. 

.  £l.]  The  error  assigned  in  thb  case  is,  the  refusal  of  the  Court 
to  charge  the  Jury  as  requested,  and  to  the  charge  as  given  to  the 
Jury,bytheCoiiit  According  to  the  facts,  as  exhibited  by  the  re- 
cord, the  Court  below  did  not  err  in  refusing  to  charge  as  requested; 
ftrtlie  re&80ii9%e!ra  was  tn  andence  that  tbe  defendant  had  any 
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demand  which  he  was  entitled  to  set-oflf  against  the  note  sued  on. 
The  defendant  had  wUhArctum  his  plea  of  set-ofT.  This  Court  has 
repeatedly  ruled,  that  the  defendant  could  not,  in  a  suit  on  a  ? 
negotiable  note,  question  the  title  of  the  plaintiff,  unless  it  is  made 
to  appear  that  it  is  necessaiy  for  the  purpose  of  his  defence.  Jfis- 
bet  vs.  Lawsorij  1  Kellyj  275.  Field  vs.  Thmdmy  lb.  306.  HaU 
vs.  Careyj  5  Geo.Rep.  239.  Here,  there  was  no  evidence  that  the 
defendant  had  any  defence  to  the.  note,  by  way  of  set-off,  or  other- 
wise.    There  was  no  error  in  the  charge  of  the  .Court  to  the  Jury. 

We  have  been  requested  to  certify  in  this  case,  that  in  our 
opinion  it  was  not  taken  up  for  delay  only,  so  as  to  avoid  the  dam- 
ages given  by  the  Statute.  We  find  nothing  in  this  record 
which  will  authorize  us  to  give  such  a  certificate.  This  Court 
has  decided}  at  least  in  three  several  cases,  diat  the  defendant 
could  not  question  the  title  of  the  plaintiff  to  the  note,  unless  it 
was  necessaiy  for  his  defence.  The  defendant  assumed  io,  his 
request  to  the  Court  to  charge  the  Jury,  that  he  had  a  defence  to 
the  note,  by  way  of  set-off,  when  in  point  of  fact,  he  had  volun- 
tarily withdrawn  his  plea  of  set-off,  and  stood  before  the  Court 
without  any  legal  defence  whatever,  so  far  as  the  record  shows, 
and  the  legal  presumption,  is,  that  which  does  not  affirmatively 
appear,  does  not  exist 

The  object  of  the  Statute  was  to  prevent  delay,  and  if  parties 
will  bring  up  their  cases  to  this  Court,  for  that*  purpose  alont^ 
they  may  expect  to  pay  the  penalty  .awarded  by  it.  Let  the 
juc^gment  of  the  Court  below  be  affirmed. 


*▲    il 
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!||d«  lOo.^^JOata  C.  Branch  and  Jomr  Brajtch,  administra- 
tors, &c.  plainti£&  in  error,  vs.  George  M.  Dawsox,  defend- 
ant in  errcNT* 

{!.]  After  the  pleading  arc  made  ap,  and  the  cause  set  down  for  a  hearing, 
the  answer  cannot  be  ameoded,  a|x>n  the  ground  that  the  defendant  w^s 
ignorant  of  the  availability  in  law  of  a  fact  within  his  knowledge  from  the 
time  the  suit  was  instituted,  as  a  defence  thereto. 

In  Equity,  in  Greene  Superior  Court  Tried  before  Judge 
Starnes,  March  Term,  1851. 

George  M.  Dawson,  as  one  of  the  distributees  of  William  S. 
Brmnch,  deceased,  in  July,  1849,  filed  his  bill  for  an  account 
against  James  C.  Branch  and  John  Branch,  as  the  administra- 
tors of  said  deceased.  At  March  Term,  1850,  the  joint  answer 
of  the  defendants  was  filed,  and  at  the  same  term  an  appeal  was 
entered,  by  the  consent  of  parties. 

At  September  Term,  1850,'  the  defendants  filed  an  aflUavit, 
stating  that  letters  dismissory  from  thdr  trust  as  administrators, 
had  been  granted  them  by  the  proper  Court,  several  years  since, 
and  before  the  filing  of  this  bill ;  that  being  ignorant  that  such 
dBsdiarge  would  avail  them  anything  in  the  defence  of  said  bill, 
Ikqr  did  not  communicate  the  fact  to  their  soficitors,  until  casual- 
ly ^  fiu^  was  stated  within  the  hearing  of  one  of  them,  on  the 
day  fliis  affidavit  was  made,  when,  for  the  first  time,  defendants 
were  informed  and  knew  of  that  fact  being  available  to  them ; 
and  but  for  this  ignorance  on  their  part,  such  fact  would  have 
been  pleaded  and  relied  iqK>n. 

Upon  the  filing  of  this  affidavit.  Judge  Johnson  granted  a  con- 
tinuance, with  leave  to  defendants  to  prepare  and  tender  a  sup- 
plemental answer — its  sufficiency  or  admissibility,  being  left  an 
open  question,  to  be  decided  when  presented. 

At  March  Term,  1861,  Judge  Starves  presiding,  the  supple- 
mental answer  was  presented,  and  on  argument  being  had  thereon, 
the  motion  to  admit  the  amendment  or  supplemental  answer,  was 
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refused  by  the  Court*     This  decision  was  excqiitt  to,   aoid  Uk, 

now  assigned  as  error.  '     " 

•    .  *  ■ 

N.  G.  Foster  and  Meriwether,  fo»  plaintiff  m'iKtor. 

( 

Cone,  for  defendant  in  error. 

By  the  Court. — Nisbet,  J.  deKvering  the  opinion. 

[l.J  The  Courts  do  not  favor  amendments  to  answers  in  Chan- 
cery. It  is  done  with  difficulty.  It  cannot  be  done  in  this  case. 
The  only  reason  which  the  defendants  give  fov  amending  the 
answer^  the  pleadings  being  made  up  and  the  cause  for  trial  on 
the  appeal,  is^  that  they  did  not  know  diat  their  discharge  would 
be  available  t9  them  in  defence  of  this  suit.  They  knew  of  their 
discharge,  from  the  beginning.  They  were  obliged  to  know  of  it. 
What  then,  is  the  ground — ^the  only  ground  of  the  request  to 
amend  ?  It  is  a  misconcqjtioa,  or  ignorance  of  their  legal  rights 
and  remedies.  This  ground  is  untenable.  An  answer  cannot 
be  taken  off  the  file  and  amended,  or  amended  by  supplemental 
bin,  according  4o  the  modem  practice,  because  a  party  was  igno* 
rant  of  die  law  of  ^is  ciase. 

Sec  Martin  vs.  Mcinsonib  Geo.  R.  340.  Carey  vf.  Edar  «# 
d..lrGeo.  il.  99.  •  .^^ 

In  Martin  vs.  JUkmsoUy  the  amendment  was  allow^  bat- 
the  facts  were  wholly  different  from  the'  facts  of  this  cast. 

Linseyvsu  Wilson,  I  Vesey  tf  Beames,  140.  Bower  ))s^  (}ros$^ 
4  Mn.  Ch.  R.  375.  Giles  vs.  Giles,  BaUey  Eq.  R.  420.  4 
lien.  4-  Jtf-  405.  2  Danl.  Ch.  Prac.  805,  911.  Story  Eq. 
Plead.  §§895,  '6, .  "7,  '8,  '9,  900,  'J.  Cowper's  JEq.  Plead.  337, 
'8.  MU/ord's  Eq.  PI.  by  Jeremy,  328.  1  P.  WUlitms,  396.  3 
Mc.  522.     3  We^  586.     6  Cond.  Ol  R  291. 

Let  the  judgment  be  affirmed. 
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No.  106. — ^James  a.  Meriwether  and  Daioel  Sladb,  plain- 
tiffs in  error  vs,  Alexander  J.  Bird  and  Jas.  L.  Bird,  ad- 
ministrators cte  bonis  non^  ifc.  of  Wm.  Biscoe,'  deceased. 

[1.]  Set-off  not  allowed  by  the  Common  Law.     ,  ' 

[2.]  The  Statute  of  2  Oco.  II.  ch.  22%  has  been  inU'oduced  generally,  into  the 
United  States,  with  certain  modifications.  ' 

[3.]  Set-off  is  a  plea  in  bar  of  the  plaintiff's  action.  ^ 

[4.]  The  commencement'of  the  actior,  and  not  the  time  of  trial,  is  ordmarjly 
the  period  at  which  nrntoal  debts  are  to  be  set-off  againfst  each  other. 

[5.]  Thedoctrine  of  set-off  was  borrowed  from  the  Civil  Law,  and  shoold 
be  interpreted  by  the  same  principles  of  constmctiou. 

[6.]  Justice  deinands  that  the  claim  of  the  debtor  not  bearing  interest,  tftonld 
be  set-off  against  that  of  the  creditor  drawing  interest,  as  of  the  time  it 
became  dae  and  owing. 

[7.]  Our  Statute  disallowing  interest  on  opeii  accounts,  does  not  in  any  way 
affect  the  lUw  of  set-off. 

Assumpsit,   &c.  in  Putnam  Superior  iCouft.     Tried  before 
Judge  JohmoTiy  March  Term,  1851. 

Suit  was  brought  by  the  administrators  of  Wm.  Biscoe,  against 
James  A.  Meriwether  and  Daniel  Slade,  lipon  apromissoiynote 
for  $633,76,  dated  12th  January,  1838,  and  due,  25th  December, 
1838.  Defendant,  James  A.  Meriwether,  pleaded  and  ptoved, 
by  way  of  set-off,  an  account  for  services  rendered  as  an  attorney, 
at  various  times  during  the  years  1839,  '40,  '41,  amounting  to' 
1410.69. 

Defendant's  counsel  requested  the  Court  to  charge  the  Juiy, 
^^  that  in  making  the  calculation  of  what  was  due  between  the 
parties,  the  defendants  had  a  right  to  have  their  set-off  allowed 
as  a  credit  on  plaintiff's  demand,  as  of  the  time  at  which  the 
services  rendered  were  due,"  which  charge  the*  Court  refused 
to  give,  but  on  the  contrary,  charged  the  Jury,  "  that  defendants 
were  entitled  to  have  what  was  proven  to  be  due  defendant, 
allowed  as  a  credit  only  of  the  time  at  which  the  then  trial  was 
had."     ^^The  Jury  should  ascertain  what  amount   was  due 
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plaintiffs  at  that  time,  and  if  defendant's  set-off  exceeded  that 
amount,  give  a  verdict  for  defendants,  for  the  balance  ;  but  if  it 
did  not  exceed  it,  then  to  give  a  verdict  for  plaintiffs  for  the  dif- 
ference between  the-two  amounts." 

This  charge  and  refusal  to  charge,  are  assigned  as  error. 

Meriwetkkr,  for  plaintiffs  in  error. 

J.  WiNGFiFxn,  for  defendant. 

ByUie  Court — Lumpkin*,.!,  delivering  the  opinion. 

•The  plaintiffs  in  efror  were  sued  by  thp  administrators  of 
William  Biscoe,  deceased,  upon  a  note  given  by  them,  to  the 
intestate  in  his  life  tinie.  They  pleaded  a  set-off  for  profession- 
al services  rendered  the -deceased,  and  the  only  question  in  the 
cause  is,  at  what  time  the  docount  should  be  deducted.  The 
Circuit  Judge  held,  at  the  timfe  of  the  trial,  and  this  opinion  is 
excepted  to,  and  is  now  assigned  as  error. 

[1.]  The  object  of  a  set-off,  is  to  liquidate  the  whole,  or  a 
part  of  the  plaintiff  ^s  demand.  As  a  remedy,  it  was  unknown 
to  the  Common  Law,  according  to  which,  mutual  debts  were 
inextinguishable,  except  by  actual  payment  or  release.  Bab. 
en  Sd-^ff.' 

[2. — 3.]  By  the  Statute  of  tieo}  11.  c.  22,  which  has  been 
generally  adopted  in  this,  and  all  the  other  States  of  the  Union, 
with  some  modifications,  the  defendant  is  allowed,  in  cases  of 
mutual  debt,  to  set-off  Jiis  claim  against  the.  plaintiff  ^s,  hy  plead- 
ing it  in  bar.  5  Taunt  148.  2  Camp.  594.  8  Watts'^  R.  39. 
9  Watts'  R.  170. 

[4.]  If  the  plea  of  set-off  then,  is  good  in  bar^  it  is  obvious, 
that  the  party  is  entitled  to  have  his  demand  applied  as  a  credit, 
at  the  time  the  action  is  brought ;  otherwise,  where  the  suit  is 
pending  for  any  length  of  time,  as  it  was  in  the  present  instance, 
an  open  account,  which  was  a  complete  bar  at  the  commence- 
ment of  the  action,  would  fail  finally  to  liquidate  the  plaintiff's 
note,  with  the  accruing  interest. 
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Indeed,  the  whole  doctrine  of  set-off,  has  reference  to  the  sit- 
uation of  the  parties  at  the  time  of  tlie  commencemeDt  of  the 
suit  If  the  plaintiff  has  a  valid  cause  of  action  at  that  time,  it  is 
not  in  the  power  of  the  defendant  to  defeat  it  and  charge  him 
with  costs,  by  any  act  of  his  own  afterwards,  and  to  which  the 
plaintiff  was  no  party  ;  as  for  example,  by  pirrchasing  up  claims 
against  the  plaintiff,  for  a  larger  amoiuit. 

[5.]  The  doctrine  cf  set-off  was  taken  from  the  Civil  Law, 
and  was  introduced  to  advance  justice,  as  well  as  convenience, 
(pr.  Kent  J  J.  3  Jokwt,  Casesj  1 55.) 

[6.]  Now,  the  rule  of  that  code  has  been  correctly  cited  by 
the  learned  counsel,  from  Poihier^  namely :  if  you  have  a  debt 
due  from. me,  wliicii carries  interest,  and  afterwards  become  my 
debtor  of  a  sum  which,  from  its  nature,  does  not  carry  interest, 
my  debt  will  be  held  to  be  discharged  to  the  extent  of  the  mutu- 
al credit,  from  the  time  of  such  credit  taking  place,  and  interest 
wpuld  only.be  due  for  the  balance,  from  that  time — and  the 
author  puts  tlie  follo\^*ing  illustration :  Kyou  are  my  creditor  of 
a  sum  of  jCIOOO,  for  the  price  of  an  estate  which  you  have  sold 
aad  conveyed  to  me,  and  afterwards  you  become  sole  heir  to 
Peton,  and  in  that  quality  my  debtor  for  ,£^00,  the  amount  of  a 
loan  from  me  to  Peton  ;  from  the  death  of  Peton,  j^our  demand 
of  jBIOOO  is  to  be  regarded  as  acquitted,  to  the  amount  of  JESOO, 
and  subsisting  only  for  the  remaining  X'200,  and  from  the  death 
of  Peton,  the  interest  will  only  continue  to  run  upon  the  remain- 
ing i:200.  - 

Is  there  anything  in  our  law  of  set-off  which  excludes  this  con- 
struction ?  I  know  of  notliing,  and  it  is  so  manifestly  right,  that 
it  commends  itself  to  the  conscience  of  eveiy  man.  Interest  is 
only  given  by  way  of  damages  for  the  detention  of  a  debt.  But 
if  A  owes  B  $500,  and  B  owes  A  ^00,  can  it  be  adjudged 
that  A  withholds  anything  but  the  balance  of  the  $200 } 

[7.]  But  it  is  contended,  that  our  Statute  forbids  the  allow- 
ance of  interest  on  open  accounts.  It  is  one  thing,  however,  to 
compute  interest  on  a  debt  which  is  sought  to  be  recovered  in  a 
separate  and  independent  proceeding,  and  quite  another,  so  to 
apply  a  mutual  demand,  as  to  prevent  the  accumulation  of  inter- 
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est  upon  the  contra  claim..  Our  law  of  executors,  postpones  tlie 
paynient  of  open  accoupts,  to  promissory  notes ;  and  yet,  if  a 
debtor  of  the  deceased^  by  note,  is  sued  by  the  repnesentatives, 
be  may  plead  his  open  account  and  thus  extinguish  tlie  demand, 
notwithstanding  debts  of  higher  dignity  are  thereby  defeated. 

I  am  not  one  of  those  who  are  forever  complaining  of  our  own 
legislation,  and  who  think  that  nothing  good  can  be  done  on 
this  side  of  the  great  water.  On  the  contrary,  I  believe,  before 
Grod,  tjiat  we  live  under  the  wisest  code,  civil  and  criminsl, 
that  was  ever  devised  by  the  wisdom  of  man.  Still,  I  am  not 
insensible  to  its  imperfections,  and  among  its  defects,  I  wou^d 
unhesitatingly  class  all  those  provisions  which  debase  open  ac- 
counts ;  I  am  bound,  nevertheless,  to  enforce  the  Statute  disal- 
lowing interest  on  unliquidated  demands:  I  am  under  no  obli- 
gation, however,  to  extend  U  tp  a  case  not  embraced  within 
its  terms^  •  - 

I  consider  the  CommonweaUh  against  Qarksonf  administrator 
€)fPaspnor€j  (1  RawUfs  IL  291,)  as  directly  covering  this  ques- 
tion. Thie  Supreme  Cottit  of  Pennsylvania,  there  held,  that  mu- 
tual  demands  extinguish  each  other,  by  yieration  qflaw^  withoiA 
waiting  for  any  act  of  tlie  parties; 

But  there  is  another  principle  which  would  seem  to  entitle 
the  defendants  to  the  relief  whicli  they  seek,,  and  that  is,  in  cases  of 
mutual  credit,  where  there  is  knowledge  on  both  sides,  of  an  ex- 
isting debt  due  to  one  pai:ty  and  a  credit  by  the  other  party, 
founded  on,  and  trusting  to  such  debtj  as  a  means  of  payment, 
that  the  law  will  so  apply  it  AH  the  authorities  upon  this  sub- 
ject, will  be  found  collected  in  a  note  ^o  Story^s  Eq.  Jur.  2  veL 
§§14,36.  ' 

If  it  should  be  said,  that  this  redress  can  otily  be  had  in  Chan- 
cery, I  reply,  that  our  Common  Law  Courts  have  all  the  pow- 
ers of  Equity  in  this  respect,  and  will  administer  justice  by  the 
same  rules. 

In  our  view  of  this  matter,  then,  we  are  constrained  to  reverse 
the  judgment  below,  and  direct  a  new  trial. 
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No.   107. — William  H.  Dkupree,  plaintiff  in  error,  vs.  John 

Ei^NACH,  defendant. 

[I.]  Wlierean  attacbuteiit  was  sued  out  by  theattomcT  of  the  creditor,  vrho 
stated  in  hi«  affidavit,  that  he  was  '\informed  and  Mieved"  that  the  debtor 
resides  out  of  this  State:  //cM,  that  the  aflfidavit  was  not  sufficient,  a od 
that  the  affidavit  ought  to  have  stated,  in  th:^'  words  of  the  Statute  ef  1799, 
^  ihat  kii  dAt&r  residci  out  of  tnis  State:''  *  ' 

Attachment,  in  Oglethorpe  Superior  Court.  Decision  by 
Judge  Baxter,  April  Term,  1851. 

*  ■'  * 

The  attachment  in  this  case  was  sued  out  by  Edward  C. 
Shackelford,  as  the  attorney  of  William  P.  Deupree.  The  afl5- 
davit  stated,  that  deponent  '^  was  informed  and  believed  that  de- 
fendant resided  out  of  the  State,  so  that  the  ordinary  process  of 
law  could  not  be  senred  upon  him." 

On  motion,  the  Court  dismissed  the  attachment,  on  the  ground 
that  the  affidavit  was  insufficient,  because  the  deponent  did  not 
•wear,  positively,  as  to  the  non-residence  of  defendant 

This  decision  is  assigned  as  error. 

Thomas  R.  R.  Cobb„  for  plaintiff  in  error. 

Joseph  H.  Lumpkin,  Jr.  for  defendant  in  error. 

Judge  Lumpkin  did  not  preside  during  the  argument  and  de- 
cision of  this  case. 

By  ihe  Court. — ^Warner  J.  delivering  the  opinion. 

[1.]  By  the  2d  section  of  the  Act  of  1799,  an  attachment  is 
authorized  to  issue  upon  complaint  made  on  oath  by  the  credit- 
or, that  his  debtor  resides  out  oj  this  State,  Here  the  party  suing 
out  the  attachment  states,  in  his  affidavit,  that  he  is  "  informed 
and  believes^^  that  his  debtor  resides  out  of  the  State.  The  Act 
of  29th  December,  1636,  relates  to  the  indebtedness  of  the  de- 
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fendant,  and  not  to  his  residtnce.  In  Levy  vs.  Milman  et  al.  (7 
Ga.  R.  170,)  we  heldy  that  inasmuch  as  the  process  of  attach- 
ment was  a  jsymmary  remedy  given  by  Statute  to  the  creditor, 
that  It  must  be  construed  j/nctfj^.  The  argument  is,  that  the 
Court  ought  to  relax  the  rule,  because  Agents  and  attorneys  can- 
not swear  positively  as  to  the  residence  of  the  debtor,  but  only 
as  to  their  infirmaiixm  and  belief.  The  Legislature  have  thought 
proper  to  relax  the  rule  in  regard  to  the  indebtednesSy  but  have 
not  done  so  as  it  regards  the  residence  of  the  debtor ;  and  until 
the  Legislature  shall  interfere,  we  feql  constrained  to  adhere  to 
the  words  of  the  Statute. 

Let  the  judgment  of  the  Cotirt  below  be  affirmed. 


INDEX. 


ABATEMENT  OF  ACTIONS. 

1.  The  old  Common  Law  maxim,  that  a  personal  right  of 
action  dies  with  the  person,  still  applies  where  a  tort  is 
committed  to  a  man's  person,  feelings  or  reputation,  as 
for  assault,  libel,  or  seduction  of  daughter.  Browner  vs. 
SterdevantjMm^r 69 

ADMINISTRATORS,  EXECUTORS,  &c. 

1.  An  executor  may  bring  ejectment  to  recover  lands,  but 
his  right  to  recover  depends  upon  the  will,  and  that  must 
be  produced,  as  a  part  of  his  title.  SorreUy  Ex^ty  vs. 
Ham  and  another 55 

• 

2.  A  grant  in  letters  testamentary,  to  administer  the  goods 
and  chattels,  rights  and  credits  of  the  testator,  gives  au- 
thority to  administer  the  will  also,  as  to  the  lands.     Ibid. 

3.  A  bond  by  an  administrator  to  convey  real  estate  of 
his  intestate,  in  contemplation  of  a  sale  under  the  Or- 
dinanfs  order  is  void,  and  is  incapable  of  being  enforc- 
ed, either  at  Law  or  in  Equity,  as  contrary  to  the  policy 
of  the  Statute  authorizing  administrators  to  sell  the  real 
estate  of  their  intestate.     Logan  vs.  Gigley 114 

4.  Letters  of  administration  must  be  granted  at  the  next 
term  of  the  Court,  immediately  succeeding  the  publica- 
tion of  the  thirty  days'  notice  of  the  applicant  and  cita- 
tion by  the  Clerk,  imless  the  application  is  regularly  con- 
tinued by  the  action  of  the  Court,  from  term  to  term,  and 
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then  the  parties  in  interest  are  bound  to  take  notice  of 
such  continuance.     McGehee  vs.  Ragan 135 

5.  According  to  the  provisions  of  the  Act  of  1838,  the 
widows  and  orphans  of  testators  and  intestates  are  enti- 
tled to  a  reasonable  support  and  maintenance  out  of 
their  estates,  for  the  space  of  twelve  montha  immediately 
after  the  death  of  such  testator  or  intestate,  whether  their 
estates  be  solvent  or  insolvent.     Hopkins  vs.  Langy  Ex^r..  261 

6.  For  the  purpose  of  marshaling  the  assets  of  an  insol- 
vent estate,  the  executor  or  administratof  may  file  his 
bill  and  obtain  a  decree,  not  only  for  the  purpose  of  re-  * 
ducing  the  property  into  money,  but  also  of  ascertaining 
the  order  in  which  the  debts  are  to  be  paid.     The  Macon 

§•  Western  R.  R.  Co.  vs.  Parker 377 

7.  An  administrator  with  the  \vill  annexed,  has  no  au- 
thority to  administer  upon  any  portion  of  the  estate  of 
the  testatornot  disposed  of  by  the  will.     Harper j  Jidm\ 

vs.  Smith 461 

8.  The  mode  of  procuring  letters  dismissory  specified. 
Loyless  and  Wife  vs.  Rhodes  and  anothery  Ex^rs 547 

9.  An  executor  postponing  a  settlement  with  one  of  the 
legatees  under  false  pretences,  and  finally  delivering  over 
the  entire  estate  to  the  other  legatees,  will  not  be  pro- 
tected by  his  letters  of  dismission.  It  is  a  fraud  in 
fact,  which  will  vitiate  his  discharge.     Ibid. 

See  Ahatementy  1.  Appeals^  1.  Judgmenty  9.  Practice  Su- 
perior Courty  I.       WidOWy  ly2. 

ADVANCEMENTS. 
See  Widow,  1, 

ADVERSE  POSSESSION. 
See  Ouirge  of  the  Courty  3y  4.    Limiiaiwn  of  Actions. 
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ADVERTISEMENT. 

See  Forthcoming  Bonds,  3.     Sher^^s  Sale,  1. 

AGENT. 

See  Constable,  1.  Principal  and  ^ent.  Sherds  Sale,  2. 
Satisfaction,  3,  4.     Thists  and  Thtstees,  6,  6,  ire. 

ALIAS  FI.  FA. 

See  Pradice  Superior  Courty  3. 

AMENDMENT. 

1.  Where  a  promissory  note  is  sued  on,  barred  by  the  Stat- 
ute of  Limitation  on  its  face,  and  the  defendant  pleads 
the  Statute,  the  plaintiff  may,  under  our  judicial  system 
and  practice,  amend  his  petition*  by  alleging  a  new  pro- 
mise, so  as  to  prevent  the  operation  of  the  Statute. 
Beard  and  another  vs.  Simmons 4 

2.  A  declaration  or  answer  may  be  amended  at  any  time 
before  the  case  is  finally  submitted  to  the  Jury,  if  the 
principles  of  justice  require  it.     Bryant  vs.  Hambridc....  133 

See  Equity  Practice,  1,  6. 

ANCIENT  DEEDS. 

See  Evidence,  8. 

APPEAL. 

1.  An  executor  is  entitled  to  appeal  without  security,  when 
the  judgment  is  to  affect  only  the  assets  of  the  decedent 
in  his  hands;  aliier,  where  the  judgment. is  against  him 
personally,  and  for  which  he  is  responsible  out  of  his 
own  funds.     McCay  vs.  Devers.. 184 

2.  Where  one  of  se^veral  parties  appealing,  signs  the  bond 
with  security,  and  the  others  fail,  the  appeal  is  good  as  to 
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th^  party  signing,  under  the  Act  of  1839.     Weeks  and 
Wi/evs.Sego ; 199 

3.  An  appeal  under  the  Act  of  1837,  incorporating  the  Ir- 
winton  Bridge  Company,  carries  nothing  but  the  ques- 
tion of  damages.     Harrisons  vs.    Young 359 

4.  Where  the  law  guaranties  to  parties  the  right  of  appeal, 
and  no  time  prescribed  within  which  it  shall  be  entered, 
it  must  be  done  within  four  days  from  the  date  of  the  de- 
cision complained  of — ^that  being  a  Reasonable  time,  ac- 
cording to  the  genera]  law  regulating  appeals.  The 
SUxkvs.Dean 405 

5.  An  appeal  must  be  entered^  by  the  appellant  in  person, 
or  by  his  attorney  at  law  or  in  fact,  duly  authorized  by 
warrant  for  that  purpose.  The  Com.  of  Roadsj  fyc.  580&^ 
Dis.  vs.  J%e  Gr^j  ^c.  P.  R.  Co 487 

• 

6.  May  an  attorney  at  law,  who  appears  on  the  first  trial, 
enter  an  appeal  without  special  authority  ?  And  is  it  his 
duty  to  do  so  ?     Quere.     Ibid. 

See  Qmm,  3.     Practice  Supr.  Court,  5. 

ARREST  OF  JUDGMENT. 

1.  It  appearing  from  the  statement  in  the  face  of  the  indict- 
ment, that  the  Grand  Jury  were  sworn,  it  is  not  compe- 
tent, on  a  motion  in  arrest,  to  disprove  the  recital  by  o/t- 
tmde  testimony.     Terrell  vs.  The  SUde 58 


See  Verdict^  3. 


ASSIGNMENT. 


See  Judgmenty  16. 


ATTACHMENTS. 


1.  Land  cannot  be  levied  on  and  sold  under  an  order  of 
the  Magistrates,  on  attachments  returnable  to  Justices' 
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Courts.  It  must  be  by  virtue  of  an  exeqution  issuing 
upon  the  judgment  in  attachment  Rogers  vs.  McDiU  tf 
Campbell dqff;^ 

2.  An  attachment  sued  out  by  an  attorney,  on  the  ground 
that "  he  was  informed  and  believed"  that  the  debtor  re- 
sided .out  of  the  State :  held  insufficient.  Deupree  vs,  Ei- 
senach    698 

BAIL. 

1.  Bail  is  usually  ahsolvie  in  the  first  instance ;  still,  if  liie 
Magistrate  has  been  deceived,  or  taken  insufficient  bail, 
he  may  require  fresh  security.  To  entifle  the  sureties  in 
the  second  bond  to  their  discharge,  they  must  aver  in 
their  plea,  that  the  first  bond  was  good  and  sufficient. 
And  querey  whether  this  would  be  a  good  plea  ?  Spicer 
vs.  The  State 49 

2.  A  recital  in  the  judgment  of  forfeiture,  that  the  princi- 
pal and  bail  were  called  and  did  not  appear,  in  terms  of 
their  undertaking,  is  sufficient.     Ibid. 

3.  The  judgment  need  not  specify  liie  amount  of  the  bond. 
Ibid. 

4.  Whei;e  the  affidavit  to  procure  bail,  stated  that  the  plain- 
tiff claimed  2L  certain  sum  to  be  due  him  firom  the  defend- 
ant, Ae2c{  a  substantial  compliance  with  the  13th  section 
of  the  Judiciary  Act  of  1799.  ,  Davidson  etal.  vs.  Carter 
fy  Ritch :...' 601 

See  B&hdy  3.     Practice  Superior  C&urij  11.    • 

BANKRUPTCY. 

1.  A  certificate  of  bankruptcy  may  be  attacked  and  open- 
ed in  a  State  Court,  when  it  impedes  or  confficts  with 
the  rights  of  a  party  litigating  there,  so  far  as  that  par- 
ty's rights  are  concerned.     Bond  vs.  Baldwin 9 


■!»■ 
V 
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2.  Upon  the  triaj.  of  a  claim,  upon  an  issue  between  the 
claimant  and  the  plaintiff  in  execution,  upon  the  ques- 
J^  tion  of  fraud  in  procuring  a  discharge  in  the  Bankrupt 
'  *  Court  by  the  defendant  in  Ji,  fa,  the  mercantile  books 
of  a  firm  of  which  the  defendant  in  J?,  fa.  was  a  mem- 
ber, before  his  application,  are  admissible  to  show  that 
he  was  the  owner  of  an  interest  in  that  firm  not  returned 

in  his  schedule.     Jba, 
A. 

,|m^.*  3.  All  the  acquisitions  of  a  bankrupt  made  after  the  filing 
•'*         his  petition  in  bankruptcy,  are  exempt  from  liability  to 

pay  diStei  previously  contracted.    -  Ibii, 

BOND. 

« 

1.  It  is  no  plea  for  a  surety,  that  a  bond  was  obtained  by 
duress.     Spicer  vs.  The  Stale 49 

2.  An  instrument  under  the  hand  and  seal  of  the  party  ex- 
ecuting it,  imports  a  consideration  in  law,  and  a  demurrer 
to  the  admissibility  of  such  an  instrument  iii  evidence, 
for  want  of  considerationy  will  be  overruled.     Rviherford 

vs.  The  Ex.  Com.  BapL  Conv.  4rc ■. 54 

3.  When  the  names  of  the  sureties  to  a  bail  bond  are  in- 
serted in  the  obligatory  part  of  the  bond,  but  omitted  in 
the  condition :  Heldy  that  such  omission  did  not  alter  the 
legal  effect  of  the  instrument.     Davidson  et  al,  vs.  Carter 

^  RUch 501 

See  Adm^rSy  Ex^rs^  fyc.  3.  Failure  of  Consideratunij  1. 
Forthcoming  Bond.     S/ieriff]  2,  3,  4,  6. 

BOND  FOR  TITLES. 

See  Damages^  1,  2.     Emdence^  8. 

CHARGE  OF  THE  COURT. 
1.  Where  the  Court  \s  iec{afes\j&d  \x^  counsel  to  charge  on 
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points  of  law,  which  bear  upon  the  case,  it  is  the  duty  of 
the  Court  to  charge  on  the  points.     Gait  vs.  Jackson J61 

2.  A  charge  upon  an  assumed  state  of  facts,  not  proved     tti 
before  the  Jury,  is  erroneous.     Harrison  vs.  Thompson...  310 

3.  The  question  of  adverse  possession  is  for  the  decision 
of  the  Jury  and  not  the  Court.  Beverly  and  another  vs. 
Burke •. ^..  440 

4.  For  the  presiding  Judge  to  charge  the  Jury,  that  the  "^^S^ 
plaintiff's  possession  is  "  unhdemipled^  conttrnwrn^nabrir  'l  ■ 
ousy  sufficient  and  adverse j*^  is  error,  and  for  which,  ittder 

the  Act  of  1849-'50,  a  new  trial  must  be  granted.     Bid. 

See  Mw  Trials  10. 

CLAIM. 

1.  The  Claim  Laws  are  cunudativey  permissive^  not  man- 
daiory.     WkMinglonvs.  Doe  ex  dem.  Wright 23 

2.  A  surety  on  a  claim  bond,  against  whom  judgment  for 
damages  and  costs  has  been  given,  together  with  the 
claimant,  and  who  has  paid  off  the  \fi.  fa.  is  entitled, 
under  our  Statute,  to  control  the  same  for  the  pi^jpose  of 
reimbursing  himself  out  of  his  principal.  Keiih  vs. 
Whelchd 4 179 

3.  When  the  Petit  Jury  in  a  claim  case  have  returned  a 
verdict  giving  damages  against  the  claimant^  and  the  ver- 
dict is  appealed  from,  and  pending  the  appeal  the  claim 
is  withdrawn :  Heldy  that  the  case  goes  on  as  to  the  ques- 
tion of  damages,  and  stands  for  trial  as  before,  and  no 
execution  can  issue  for  the  damages  until  the  appeal  is 
disposed  of.     Strickland  vs.  Maddox  et  al 196 

See  Bankruptcy y  3.     Fraud  1.     Pradice  Supr.  Courty  4. 

COLOR  OF  TITLE. 

V 

See  Evidence  J  9.     Lim.  of  JidionSy  12,  ^c. 


•  •• 
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COMMISSIONS. 
See  Judgment,  12, 13.     Treasurer,  4, 5. 

* 

COMMITMENT. 
See  Criminal  Law,  1,  2. 

CONDITIONAL  SALE. 
See  Mortgage,  1.    Deed,  3,  4. 

CONFESSION  OF  JUDGMENT. 
See  ProMce  Supr,  Couri^  10. 

CONSTABLES. 

1.  Where  a  Constable  who  did  not  write  a  good  hand  u^t 
quested  a  Justice  of  the  Peace,  tVi  fvis  presencej  t^  make 
a  return  of  "  no  propeatj-  '^  on  two  ^. /as.  he  knowing  the 
return  to  be  true,  of  his  own  personal  knowledge : 
Heldy  that  th^  return  was  to  be  considered  as  the  act  of  the 
Constable  himself,  and  valid  in  law.  -  Mlis  vs,  Frcmcis..  325 

2.  It  is  the  d^ty  of  the -Constable  to  make  an  entry  of  ser- 
vice on  a  warrant  or  summons,  in  writing,  and  to  sign 
such  return.     Fitzgerald  vs.  Mams  and  another 491 

See  Evidence f  19. 

CONSTITUTIONAL  LAW. 

1.  The  Act  of  1834,  authorizing  the  Inferior  Courts  to  grant 
the  right  of  private  ways,  in  certain  cases,  containing  no 
provisions  for  making  any  just  compensation  to  the  own- 
ers of  the  land  through  which  it  might  pass  :  Heldy  to  be 
unconstitutional  and  void.     Brewer  vs.  Bowman 37 

2.  A  legislative  exposition  of  a  doubtful  law,  is  the  exer- 
cise of  a  judicial  power ;  and  if  it  interferes  with  no  vest- 
ed rights — ^impairs  the  obligation  of  no  contract,  and  is 
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not  in  conflict  with  the  primar}'  principles  of  our  social 
compact — ^it  is  in  itself  harmless,  and  may  be  admitted 
to  retroactive  efficiency.  But  if  rights  have  grown  up 
under  a  law  of  somewhat  ambiguous  meaning,  it  qannot 
interfere  with  them.     McLeod  vs.  Burroughs 213 

3.  The  constitutionality  of  the  Acts  of  the  Legislature  of 
1 832-'3,  authorizing  the  Gtovemor  to  appoint  a  Receiv- 
er to  take  charge  of  the  assets  of  the  Bank  of  Macon,  and 
clothing  him  with  power  to  maintain  all  suits,  &c.  af- 
firmed.    CareyjOssigneej  vs.  Giles... 253 

4.  The  appointment  of  a  Receiver  by  the  Legislature  to 
settle  the  afiairs  of  an  insolvent  bank,  is  not  a  judicial 
Act.     Ibid. 

5.  Hitrfeniedy,  the  mode  and  manner  of  enforcing  con- 
tract!, is  nb*part  of  their  obUgation,  and  is  within  the  le- 
gislative control.     Bnd. 

6.  The  solemn  Act  of  the  Gk>vemment  will  not  be  set  aside 
by  the  Courts,  in  a  doubtful  case.  The  incompatibility  or 
repugnancy  between  the  Statute  and  the  Constitution,  must 
be  clear  and  palpable.     Und. 

7.  Acts  of  a  Legislature  constitutionally  organized,  are  to 
be  presumed  constitutional,  and  it  is  only  when  they  mani- 
festly infringe  some  of  the  provisions  of  the  Constitution, 
or  violate  the  rights  of  the  citizen,  that  their  operation* 
sliould  be  impeded  by  judicial  power.  Whenever  this 
does  happen,  firom  inadvertency,  or  any  other  cause,  it  be- 
comes  the  duty  of  the  Court  to  protect  the  citizen,  and  vin- 
dicate the  Constitution.     Und. 

8.  A  Statute  passed  for  the  suppression  of  fraud,  or  to  give 
a  more  speedy  remedy  for  the  recovery  of  a  right,  ought 
to  be  construed  Uberally — such  construction  being  for 
the  furtherance  of  justice.     Ibid. 

VOL  DL   77 
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9.  Private  property  may  be  taken  forx  pid>Iie  use,  ^^thout 
compensation,  in  cases  of  extreme  necessity,  wrthout 
the  consent  of  the  owner — e.  g^.. pulling  down  houses  to 
raise  bulwarks,  &c.     Parham  vs.  The  Justices,  fyc 361 

10.  The  general  rule  is,  that  private  property  cannot  be  ta- 
ken for  public  use,  without  just  compensation,,  and  then 
only  by  an  Act  of  the  Legislatare,  making  provision  for 
compensation.     Ibid. 

11.  The  Legislature  must  judge  of  the  necessity  or  utility 
of  the  exercise  of  the  right  of  eminent  domain,  for  pub- 
lic improvements ;  but  in  case  of  great  abuse  of  it,  as 
when,  under  pretext  of  pubhc  utiUty,  the  property  of  A  is 
taken  and  given  to  B,  the  Courts  will  interfere  and  set 
aside  the  law.     Ibid. 

12  The  provision  of  the  Fedefa)  Constitution,  that  prohibits 
the  taking  of  private  property  for  public  use,  without  just 
compensation  :  Held,  to  be  an  affirmance  of  a  great  prin- 
ciple of  the  Common  Law.     Ibid. 

13.  The  laws  of  this  State  which  authorize  the  opening  of 
public  roads  over  unenclosed  lands,  without  just  compen- , 
sation  :  Heldf  to  be  void.     Ibid. 

14.  The  value  of  land  taken  for  public  use,  is  not  restricted  to 
its  agricultural  or  productive  qualities ;  but  inquiry  may 
be  made  as  to  all  other  legitimate  purposes,  to  which  the 
property  could  be  appropriated.     Harrisons  vs.  Young...  359 

15.  For  an  interference  with  hi^  private  right  of  ferriage,  the 
owner  is  entitled  to  compensation.     Ibid. 

16.  The  Legislature,  or  the  Inferior  Court  as  its  agent,  af- 
ter having  chartered  a  company  to  make  a  particular  im- 
provement for  public  accommodation,  without  any  provis- 
ion that  no  rival  improvement  should  afterwards  be  au- 
thoriased,  may  grant  a  charter  to  another  company  or  in- 
dividual, to  make  an  improvement  of  the  same,  or  of  a 
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different  kmd,  to  sdfbrd  the  like  accoiuiiodation,  howev- 
er the  woric  of  the  junior  company  might  impair,  or  eren 
destroy  the  pfofits  of  the  elder.  Shorter  doLvs,  Smith 
dal 617 

17.  It  is  competent  for  the  Legislature  to  grant  charters 
with  exclusire  privileges,  but  should  a  change  in  the  bu- 
siness, population,  and  inlferMvrse  of  the  countqr  require  it, 
new  avenues  may  be  epmsd  witihin  the  Mfllts  of  such 

exclusive  grants,  by  providfaig  just  compensation.     Ibid. 

• 

18.  There  is  no  difference  between  a  francluse  and  aiqr 
other  property  in  this  respect ;  all  may  be  made  subser- 
vient to  the  public  use,  provided  the  public  faith  be  not 
violated  in  making  adequate  remuneration.     Ibid, 


See  Crimiml  Law^  7.  Gnwts^  1, 2, 3,  4, 5.  StaiuUsy  {can- 
Hrudion  of.) 

CONSTRUCTION  OF  STATUTES. 

See  Stadutes, 

CONTINUANCE. 

1."  Where  the  offence  has  been  recently  committed,  and  the 
party  accused  imprisoned  during  the  whole  time  which  in- 
tervened -between  his  arrest  and  trial,  it  is  good  cause  of 
continuance,  in  a  capital  case,  at  the  first  term  after  the  bill 
is  found,  that  the  defendant  cannot  come  safely  to  trial  on 
account  of  the  excitement  in  the  public  mind,  against 
him ;  and  the  affidavit  of  the  prisoner,  when  inade  and 
filed  in  terms  of  the  law,  cannot  be  contradict^  Wt$r 
versed,  either  by  a  cross-examination  or  aUuntk'  proof. 
Bishopvs.  7he  State 121 

2.  A  defendant  in  a  criminal  cause,  at  the  2d  term,  moves  #- 

to  continue,  on  the  ground  that  a  material  witness  was 
absent,  who  had  been  subpoenaed  and  reco^oized  to  ap- 
pear, and  his  expenses  tendered  to  him,  and  that  he  ex.- 
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pected  to  prove  by  him,  that  one  of  tbf  witnesses  ex- 
pected to  be  introduced  and  relied  on  by  the  State,  said 
"  that  if  hard  swearing  would  send  defendan^to  tiie  pen- 
itentiary, he  should  go : "  Hdd,  that  the  showing  was 
sufficient.     Fox  vs.  The  State 373 

It  is  not  competent  for  the  Court  to  refuse  a  continuance 
after  a  legal  showing  has  beenmade^  upon  the  ground  of 
the  Court*!  jjimete  knowledge-^il'tfae  good  character  of 
the  witness  sought  to  be  impcafehed  by  the  testimony  of 
the  absent  witness,  and  the  CourPs  want  of  confidence 
in  the  integrity  of  the  party  moving  the  continuance.     Vnd. 

CORPORATIONS. 

See  Grants,  1  to  6.     Plank  Roads.     SUdvies,  amstrvction 
of,  1,  2,  3. 

COSTS. 

See  JVuifa;ice,  1.     Sherry  I. 

COSTS  IN  CRIMINAL  CASES, 
See  Criminal  LaWy  3,  4,  5. 

COUNTY  TREASURER. 
See  TVeasurer. 

# 

CRIMINAL  LAW. 

1.  A  Warrant  to  arrest  a  person  accused  of  crime  before  in- 
dictment must  specify  the  oflFence,  the  authority  under 
whiiA  ^'0^jmuedy  the  person  who  is  to  execute  it,  and 
theperioifli  to  be  arrested;  and  the  warrant  of  commit- 
ment must  describe  the  offence  plainly  and  fiilly,  and  the 
■•I-    time  and  place  of  its  commission.     Brady  vs.  Davis...     73 

&  A  Bench  warrant,  and  a  warrant  of  commitment  q/ier  in- 
dictmfpt,  are  iufficient,  if  they  recite  the  fact  of  indict- 
ment,  and  describe  the  offence  generally,     llrid. 


t 
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3.  An  officer  arresting  a  criminal,  is  not  authorized  to 
charge  "railroad  fare"  in  his  bill  of  costs — he  is*  only  au- 
thorized to  charge  mileage,  and  if  the  oflicer  conveys  die 
prisoner  upon  the  railroad,  it  is  at  his  own  responsibility. 
Peters,  alias  Simpson  vs.  The  State 109 

4.  Each  County  is  bound  by  law  to  keep  a  good  and  suffi- 
cient jail  for  the  safe  keie|iii|g  of  criminals,  at  the  charge 
of  the  County,  and  if  thefe  is  not  suph  a^^ed!,  and  a 
guard  is  necessary*  for  their  safe-keeping,  the  expenses 
of  such  guard  must  be  paid  by  the  County,  and  not  by 
the  defendants  who  may  be  guarded.     Ibid. 

5.  When  the  defendant  is  convicted,  and  cash  funds  are  in 
the  hands  of  the  arresting  officer,  belonging  to  defend- 

.  ant,  judgment  •  should  be  entered  for  costs,  according  to 
the  Acts  of  1820  and  1830,  and  the  money  applied  to 
its  satisfaction — ^the  balance  paid  over  to  defendant. 
Jbid. 

6i  Where  it  appeared  from  the  minutes  of  the  Court,  on  a 
particular  day,  that  one  of  the  Grand  Jurors  had  been 
excused  for  the  balance  of  the  term,  and  also  that  a  true 
bill  had  been  returned  on  the  same  day  by  the  Grand 
Jury  against  a  defendant,  in  which  the  name  of  the  ex- 
cused Juror  was  inserted :  Held,  that  the  minutes  of  the 
Court  did  not  afford  even  presumptive  evidence,  that  the 
bill  of  indictment  was  found  by  the  Grand  Jury,  after 
the  excused  Juror  had  left  the  body  of  his  fellow  Jurors, 
and  was  not  sufficient  to  quash  the  bill  of  indictment. 
^  Thompson  vs.  The  State 210 

7.  The  constitutionality  of  the  Act  of  1850,  ilji|^iii(|^ 
the  trial  of  slaves  before  the  Superior  Court  mllined. 
.Mhony  vs.  The  Stale 264 

8.  In  prosecutions  under  that  Act:  Held,  not  to  be  neces-        ./^ 
sary  to  aver  the  preliminarj'  proceedings  befq^fe  the  Ma- 
gistrates in  the  bill  of  indictment,  nor  to*prdve  thenrt)n 

the  trial.     Bnd. 


'  * 
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9.  In  prosecutions  under  this  Act,  for  murdgr^  and  verdict 
for  mansUmghier :  Heldj  that  the  Superior  Court  may  pass 
sentence  and  inflict  tiie  punishment  provided  by  law  for 
manslaughter.     Ibid. 

10.  There  is  no  restraint  on  the  power  of  the  State's  At- 
torney to  enter  a  ^^  noUe  prosequi,'*^  on  any  bill  of  indict- 
ment, with  the  concurrence  of  the  Court,  provided  the 
case  has  not  been  submitted  to  aihiry.  Durham  vs.  The 
State 306 

11.  The  18th  section  of  the  XlVth  division  of  the  Penal 
Code,  allowing  any  person  against  whom  a  true  bill  of 
indictment  is  found,  for  an  offence  not  affecting  life,  to 
place  on  the  minutes  of  the  Court  a  demand  for  trial,  ' 
and  entitling  the  accused  to  be  absolutely  discharged  and 
acquitted  of  the  offence,  if  such  person  is  not  tried  at 

the  term  at  which  the  demand  is  made,  or  at  the  next 
succeeding  term  thereafter,  is  imperative  in  its  language 
and  admits  of  no  exceptions — ^trial  or  acquittal  are  the 
only  alternatives.     Durham  vs.  The  State 306 

12.  On  the  trial  of  slaves  or  free  persons  of  color  under  the 
Act  of  1850 :  Heldy  that  it  was  illegal  to  admit  in  evi- 
dence the  opinion  of  the  committing  Magistrates,  that 
the  person  diarged  was  guilty  of  a  capital  offence.  JUr 
len^a  slave^vs.  TheState 492 

13.  When  a  capital  offence  is  committed  by  a  slave,  during 
the  session  of  the  Superior  Court,  and  the  papers  are  re- 
turned, it  is  competent  for  the  Court  to  proceed  to  trial 
at  that  temu    Ibid. 

'      »^ 
See  Covitimmct^  1,  2,  3.    Jwry^  2.    J^ew  Trials  6. 


DAMAGES. 

#■ 

1.  In  an  action  on  a  bond  for  titles,  the  measure  of  dama- 
ges is^the  valt^  of  the  Umd  at  the  time  the  titles  should 
have  been  made.     Bryardvs.  Hambrick 133 
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2.  By  making  a  proper  case  in  Equity,  a  vendee  will  be 
entitled  to  recover  the  value  of  the  beneficial  and  perma- 
nent improvements  put  upon  the  premises.     Ibid. 

See  Claims^  3.  ConstUuiianal  LaWy  13, 14.  Ejectmenty  1, 
2,  3.     Practice  Supreme  Courts  2. 

DEED. 

1.  Where  a  deed  conveyed  m  Aegro  to  certain  parties,  ahd 
added  ^^  provided  o/uKiyfthat  this  deed  of  gift  shall  be  the 
property  ot  J.  T.  imtil  M.  T.  arrives  at  the  age  of  21  years :'' 
Heldy  that  J.  T.  took  no  title  to  the  property  conveyed. 
Maulden  vs.  Thomas  et  al « 174 

2.  A  copy  deed  established  according  to  law,  is  to  be  taken 
in  lieu  of  the  original,  for  all  purposes  whatever.  Bever- 
ly and  another  vs.  Burke 440 

3.  A  reservation  in  a  deed,  for  the  benefit  of  the  grantor^ 
must  be  strictly  complied  with.     House  et  al  vs.  Palmer..  497 

4.  If  the  vendor  in  selling  a  lot  of  land,  retains  the  right  to 
test  it  for  gold  within  18  months,  and  if  found  profitable 
to  work  it,  he  must  make  the  examination  and  give  notice 
of  the  result  within  the  time  limited— otherwise  the  priv- 
ilege will  be  forfeited.     Rid. 

See  Registryy  1,  2,  3,  4. 

DEMAND. 

See  Criminal Lanoj  11.    Promissory  Mies j  I.  2. 

DISTRIBUTION  OP  MONEY, 
See  EjuUyy  Iff,  11,  12,  15,  17,  18. 

DORMANT  JUDGMENT, 
See  Judgment^  14. 
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DOWER. 


See  WidijWj  2. 


DURESS. 


See  BoTidy  1. 


EJECTMENT. 


1.  Against  a  claim  for  Jiir.vie  profits  in  the  nature  of  dam- 
ages, the  value  of  the  improvements  made  by  tlie  de- 
fendant, is  a  fair  set-off,  provided  he  took  possession  of 

the  premises,  honafde.     Beverly  and  anot/ier  r.?.  Burke..,  440 

2.  Trespassers  are  not  entitled  to  the  benefit  of  this  princi- 
ple, except  where  the  profits  of  the  premises  have  been 
increased  by  the  repairs  or  improvements  which  have  been 
made.  In  that  case,  it  is  proper  for  the  Juiy  to  take  into 
consideration  the  improvements  or  repairs,  and  diminish 
the  profits  by  that  amount,  but  not  below  the  sum  which 
the  premises  would  have  been  worth  without  such  improve- 
ments or  repairs.     75. 

3.  Whether  the  defendants  are  trespassers,  is  a  question  of 
fact,  to  be  submitted  to  the  Jury.     lb. 

See  Administraiors^  Executors,  &cc,  1.  TJm.  of  .Actions,  12 
to  15. 

EQUITY. 

1.  Inadequacy  of  price,  as  a  general  proposition,  will  not, 
per  sej  be  a  sufficient  ground  to  set  aside  a  conveyance  ; 
yet  that,  taken  in  connection  with  other  circumstances  of 
a  suspicious  nature,  may  afford  such  a  presumption  of 
fraud,  as  will  authorize  the  Court  to  set  it  aside.  Wor" 
mack  vs.  Rogers  and  another^  administrators 60 

2.  Where  G  obtained  the  legal  title  to  land,  as  securiiy  for 
the  money  advanced  by  him  to  R,  the  vendor^  for  J,  the 
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vendee^  promising  to  re-convey  the  same  to  J,  on  the  re- 
payment of  the  sum  so  advanced,  with  20  per  cent,  in- 
terest, but  fraudulently  sold  tlie  land  to  a  purchaser  with 
notice  :  Held,  that  Under  such  circumstances,  a  Court  of 
Equity  would  adjudge  the  defendants  trustees  for  the  par- 
ty defrauded,  and  decree  a*  specific  performance  of  the 
contract,  or  pecuniary  compensation  for  the  property. 
Jackson  vs.    Gray  and  another 77 

3.  On  motion  to'  dissolve  an  injunction  upon  coming  in  of 
answer,  exceptions  filed  are  no  objection  to  the  motion, 
unless  they  affect  the  answer  in  parts  relating  to  the 
grounds  of  the  injunction.     Lewis  vs.  Leak  and  another...  96 

4.  Where  the  answer  of  the  defendant  is  i\oi  responsive  to 
the  bill,  but  sets  up  affirmative  allegations,  in  opposition 
to,  or  in  avoidance  of  the  complainant's  demand,  the  an- 
swer IS  of  no  avail  in  respect  to  such  allegations,  on  a 
motion  to  dissolve  an  injunction ;  and  if  replied  to,  the 
defendant,  on  the  trial,  is  as  much  bound  to  establish  such 
allegadoiis  by  independent  proof,  as  the  complainant  i& 
to  sustain  his  bill.     Ih. 

5.  No  one  can  maintain  an  action  for  a  wrong  done, 
where  he  has  consented  or  contributed  to  the  act  which 
occasions  the  loss.  Hence,  if  a  complainant  seeks  to 
recover  for  an  act  of  defendant,  which  he  charges  to  be 
fitiuduleni,  it  is  not  a  fraud  against  him  if  it  was  done 
in  puisunrice  of  an  agreement  between  himself  and  the 
defendant.     Peacock  vs.    Terry 137 

6.  A  corapliinant  who  participates  in  an  act  in  violation 
()/  .he  laws  of  the  land,  is  not  entitled  to  relief  in  Equity 
against  the  consequences  of  such  act.     lb. 

1.  A  party  who  goes  into  Equity  to  seek  relief  against  an 
u^-'jirious  contract,  who  has  paid  principal  and  legal  inter- 
est of  the  debt,  must  aver  that  fact  in  his  bill ;  and  if  any 

TOL.  IX  78  '* 
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remains  unpaid,  that  he  is  ready  and  willing,  and  now  of- 
fers to  pay  the  balance,     lb. 

8.  A  conveyance  of  property  to  prevent  the  lien  of  expected 
judgments  from  attaching,  is  illegal,  and  the  party  so 
transferring  his  property  will  not  be  aided   by  a  Court 

of  Equity  in  reclaiming  it.     Gait  vs.  .Jackson 151 

9.  Where  a  complainant  in  a  bill,  claims  one  general  right 
to  property  in  the  possession  of  two  defendants,  notwith- 
standing that  right  may  be  derived  from  distinct  sources, 
a  demurrer  for  multifariousness  will  be  overruled.     JSTail 

vs.  Mobley^  administrator ^  §t 278 

10.  The  rule  that  tlie  jomt  estate  is  to  discharge  the  joint 
debts  in  the  first  place,  and  the  separate  estate  the  sepa- 
rate debts,  and  that  neither  can  invade  the  funds  of  the 
other,  until  the  particular  class  of  debts  is  satisfied  out  of 
it,  considered  and  questioned.  Cleghom  vs.  The  Insu- 
ranceBank  of  Columbus 319 

11.  Even  admitting  the  rule  as  a  principle  of  general 
Equity,  it  will  not  be  enforced  to  the  exclusion  or  post- 
ponement of  the  joint  creditors,  so  long  as  they  have  re- 
course at  Law  against  the  separate  estate,     lb. 

12.  It  is  only  when  the  legal  recourse  of  the  joint  creditors 
against  the  separate  estate  is  terminated,  and  they  have 
no  claim  against  those  assets,  except  in  Equity,  as  in  case 
of  the  death,  bankruptcy,  (or  perhaps  statutory  assignment 
in  insolvency,)  of  a  partner,  that  the  joint  creditors  are 
postponed,     lb. 

13.  A  Court  of  Equity  does  not,  as  of  course,  assume  juris- 
diction in  taking  executions  upon  judgments  a/  iow,  into 
its  own  hands,  as  such  power  would  be  oppressive,  both 
to  the  debtor  and  the  Court.  The  Macon  and  Western  B. 
Boad  Companyvs.  Parker 377 

14.  The  presumption  is,  that  a  Court  that  renders  a  judg- 
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ment  is  competent  to  enforce  it,  and  it  is  only  in  special 
cases  that  Chancery  interferes,     lb. 

15.  Where  there  are  sundry  Ji.Jbs.  against  an  insolvent 
Rail  Road  Company,  threatening  to  seize  and  sell  the 
road,  with  its  equipments — extending  one  hundred  miles 
in  length,  through  six  different  Counties — Equity  will  take 
jurisdiction  of  the  matter ;  direct  a  sale  of  the  entire  prop- 
erty for  the  benefit  of  all  concerned ;  and  distribute  the 
fund  according  to  the  practice  and  usage  in  Chancery,  in 
a  creditor's  suit  against  executors  and  administrators. 
In  such  a  case,  no  other  Court  but  that  of  Chancery,  pos- 
sesses adequate  jurisdiction  to  reach  and  dispose  of  the 
entire  merits,     lb.  . 

16.  To  allow  the  road  to  be  cut  up  into  fragments,  and 
separate  portions  sold  at  different  sales,  in  the  diflFerent 
Counties  through  which  it  passes,  to  different  purchasers, 
would  not  only  sacrifice  the  rights  and  interests  of  cred- 
itors, but  defeat  the  objects  and  intentions  of  the  Legisla- 
ture in  granting  the  charter,     lb. 

17.  Any  creditor  who  has  a  claim  upon  the  fund,  but  who 
is  not  a  nominal  party  to  the  suit,  may  make  himself  a 
party  thereto  in  fact,  by  coming  in  '^nd  presenting  his 
claim  under  the  decree,  and  submitting  himself  to  the 
jurisdiction  of  the  Court  for  its  setdement  and  adjustment, 
upon  the  fund  to  be  distributed.     R. 

18.  If  he  neglects  or  refuses  to  come  in  and  entitie  himself 
to  the  benefit  of  the  decree.  Equity  will  not  assist  him  to 
set  aside  and  annul  the  proceedings  under  it.     lb. 

19.  The  powers  of  Equity  will  be  invoked  to  aid  the  de- 
fects of  the  Law,  and  where  the  facts  and  circumstances 
of  the  case  are  novel  and  peculiar,  analogous  principles 
will  be  applied  to  the  existing  emergencies.     lb. 

20.  Chancery  will  exercise  the  power  of  reforming  a  written 
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contract  sparingly  and  with  great  caution,  and  only  upon 
the  clearest  proofbf  the  intention  of  the  parties  and  of 
the  accident  or  mistake  upon  which  the  jurisdiction  is  in- 
voked.    Reese  vs.  Wyman  etal :...  430 

21.  Chancery  will  reform  a  written  contract,  upon  proof  that 
the  writing  does  not  exhibit  the  contract  as  it  was  agrreed 
upon  by  the  parties  at  the  time,  and  that  the  parts  omitted 
were  omitted  by  accident,  mistake,  inadvertence,  or 
fraud,    lb. 

22.  If  one  in  treaty  with  another  for  the  sale  of  property,  mis- 
represents a  material  fact,  stating  it  to  be  true,  when  at  the 
time  he  knows  it  to  be  false,  and  the  other  party  trusts  to 
the  statement  and  acts  upon  it,  it  is  a  positive  fraud, 
for  which  Equity  will  rescind  the  contract,     lb. 

23.  Such  a  fraud  may  be  perpetrated  by  acts  as  well  as  by 
words,  and  by  any  artifices  designed  to  mislead,     lb. 

24.  Whether  a  party  thus  misrepresenting  a  fact,  knows  it 
to  be  true  or  not,  is  wholly  immaterial.      76. 

25.  Where  the  party  affirming  believes  it  to  be  true,  it  is 
not  a  fiaud  in  fact,  but  a  fraud  in  law.-    lb. 

26.  And  if  a  party  innocently,  by  mistake,  misrepresent  a  fact 
which  is  material,  and  to  which  the  other  party  trusts,  it  is 
cause  for  rescinding  the  contract ;  because  it  operates  as 
a  surprise  upon  him.     Ibid. 

27.  Where  goods  have  been  purchased  in  the  name  of,  and 
on  the  credit  of  one  copartnership  firm,  and  turned  over 
to  another  copartnership  firm,  composed  of  some  of  the 
same  individuals,  without  any  bona  Jide  or  valuable  con- 
sideration being  paid  therefor :  He/d,  that  the  Court  of 
Equity  will  aid  the  judgment  creditors  of  the  copartner- 
ship making  such  transfer,  to  follow  the  goods  into  the 
hands  of  the  transferrees,  and  require  them  to  account 
for  such  goods,  or  the  proceeds  of  the  sale  thereof,   and 
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apply  the  same  in  satisfaction  of  their  |ttdgments.     Den- 
nis and  others  vs.  Ray^receiv^r^  Sfc...^, 449 

28.  A  defendant  in  his  answer  cannot  charge  himself  with 
the  receipt  of  goods  or  the  proceeds  thereof,  and  also  dis- 
cAar^c  himself,  by  alleging  that  he  has  accounted  therefor. 
Ibid. 

See  Administrators y  Executors,  Sfc,  6.  Damages,  2.  Ew- 
dence,  1,  14, 15.  Judgment,  6,  9.  Jurisdiction,  1.  Lien, 
1.  Lim.  of  Actions,  2,  3,  4.  JVuisance,  .3.  Partition,  1. 
Roads;  ^x.  3,  4,  5.     Set-off,  1.      Trust  and  Trustees. 

EQUITY  PRACTICE. 

1.  Where  the  pleadings  are  made  up  and  the  cause  On  trial, 
the  evidence  closed  and  the  argument  progressing,  it  is 
not  competent  to  amend  the  bill  but  for  special  cause  ;  and 
not  then,  if  tlie  amendment  introduces  a  new  cause  of 
action.     Peacock  vs.    Terry 137 

2.  Facts  alleged  positively  in  a  bill,  are  constructive  ad  • 
missions  in  favor  of  the  defendant,  and  need  not  be  pro- 
ven. The  complainant  cannot  deny  them  if  they  be  not 
true,  but  must  recover  according  to  the  case  he  makes 
upon  the  record.     Ibid. 

3.  Two  witnesses,  or  one  with  corroborating  circumstances, 
will  be  required  to  outweigh  an  answer  responsive  to  a 
bill,  more  especially  if  there  be  three  defendants,  all  con- 
curring in  the  same  statement.     Gait  vs.  Jackson 151 

4.  As  a  matter  of  practice,  the  Supreme  Court  vnil  not  con- 
trol the  discretion  of  the  Court  below,  in  refusing  to  sus- 
pend a  cause  then  on  trial,  for  the  purpose  of  taking  up 
another  cause,  to  permit  a  defendant's  answer  thereto  to 
be  filed,  so  as  to  make  it  evidence  as  an  answer  in  the 
cause  then  on  trial ;  especially,  when  the  party  who  had 
answered  was  dead,  and  there  were  objections  raised  to 

its  being  filed.     Dennis  and  others  vs.  Ray^  receiver 449 

Hi 
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5.  Although  it  is  a  general  rule  in  Chancery  practice,  that 
on  the  coming  in  of  the  answer,  plainly  and  distinctly  de- 
nying all  the  facts  and  circumstances  upon  which  the 
equity  of  the  bill  is  based,  that  tlie  Court  will  dissolve  the 
injunction ;  yet  in  some  particular  cases,  the  Court  will 
continue  the  injunction.  The  granting  and  continuing  of 
the  process  must  always  rest  in  sound  discretion,  to  be 
governed  by  the  nature  of  the  case.  Holt  ei  al.  vs.  The 
Bank  of  Augusta  et  al 552 

6.  After  the  pleadings  are  made  up  and  the  cause  set  down 
for  a  hearing,  the  answer  cannot  be  amended  upon  the 
ground  that  tlie  defendant  was  ignorant  of  the  availability 
in  law  of  a  fact  within  his  knowledge,  from  the  time  the 
suit  was  instituted,  as.a  defenpe  thereto.  Branchy  admin" 
istrtdoTy  vs.  Dawson •.  592 

See  Equity y  17.     Evidencty  14,  15. 

ERROR. 

1.  The  writ  of  error  is  an  original  writ.    AUen^  Ball  8f  Co. 

vs.  The  Mayor,  ^c.  Savannah 286 

2.  The  object  and  effect  considered.     Ibid. 

3.  It  is  in  the  nature  of  a  new  suit,  and  lies  only  to  difnal 
judgment.     Ibid. 

4.  When  a  cause  is  carried  up  and  the  judgment  of  the  Su- 
perior Court  aflS^med,  it  takes  effect  from  the  date  of  the 
first  judgment.     Ibid. 

See  Chirge  of  the  Courty  2,  4.  Ejedmenty  3.  Judgmeniy 
10,  11.     Pradicey  {Supreme  Courty)  1,  3.     StaixdeSy  3. 

ESTOPPEL. 

1.  A  plaintiff  in  ^.j^.  requiring  the  Sheriff  to  levy  on  the 
interest  of  defendant  in  a  lot  of  land,  is  not  thereby  estop- 

f 
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ped  in  another  suit  from   contesting  defendant's  title  to 
the  land.     Morrisvs.  McCanvty i.  160 

See  Waiver y  1. 

E\TDENCE. 

1.  The  admission  of  ex  parte  affidavits  is  an  exception  to  tlie 
general  rule,  and  is  allowable  only  in  waste  or  in  cases 
where  irreparable  mischief  might  ensue.  Lewis  vs.  Leak 
and  another 95 

2.  When  the  dispute  is  a^  to  localities,  a  diagram  drawn  in 
accordance  with  the  testimony  of  a  witness,  may  be  sub- 
mitted to  the  Jury  without  having  been  first  exhibited  to 
the  witness,  whose  evidence  it  contradicts.  Bishop  vs. 
The  State .' 121 

3.  Where  a  bill  charges  a  fraudulent  sale  and  purchase  un- 
der execution,  of  complainant's  property  by  defendant, 
proof  of  admissions  by  complainant,  that  the  sale  was 
made  in  pursuance  of  an  agreement  between  himsejf  and 
defendant,  is  admissible.     Peacock  vs.  Terry 1 37 

4.  Where  a  witness  who  resides  in  Ae  County  where  the 
suit  is  pending,  and  was  in  attendance  imder  a  subpoena 
on  the  first  day  of  the  Court,  and  on  that  day  his  testimo- 
ny was  taken  by  commission,  and  who,  on  the  day  of  the 
trial,  was  unable  to  attend  the  Court  from  bodily  indds- 
position :  Held,  that  the  testimony  could  not  be  read  as 
that  of  a  witness  who  was  unable  to  attend  the  Court 
from  age,  or  bodily  infirmity^  as  contemplated  by  the  Act 

of  1838.     Brooks  vs.  Ashbfum .' .*...  297 

5.  To  make  an  indorsement  of  a  payment  by  the  holder  of 
a  note,  admissible  evidence  to  rebut  the  presumption  of 
the  Statute,  it  must  be  shown*  that  it  was  done  by  the 
privity  of  the  promisor,  or  that  it  was  entered  when  its 
operation  would  be  against  the  interest  of  the  party  mak- 
ing it.     Smith  vs.  Simms^  admimdnUar , 418 
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6.  Upon  such  proof  beinp^  given,  it  is  good  evidence  for 
the  consideration  of  tlie  Jury.     Ibid. 

7.  If,  however,  the  credit  is  small,  as  compared  with  the 
amount  of  the  note,  and  entered  just  before  the  bar  of  the 
Statute  woujd  attach,  ahhough  proven  to  have  been 
made  at  its  date — still  the  Jury  would  be  justified  in  find- 
ing against  it.     Ibid, 

r 

8.  The  registration  of  a  bond  for  titles  to  land,  not  being  au- 
thorized by  law,  does  not  entitle  it  to  be  read  in  evidence 
without  proof  of  \is  execution,  •filter — if  thirty  years  old, 
accompanied  with  proof  of  possession  under  it,  or  if  pro- 
duced  pursuant  to  notice  from  the  opposite  party,  he 
claiming  an  interest  under  it.  Beverly  and  another  vs. 
Burke : 440 

9.  What  is  color  of  iiile  ?   Ibid. 

10.  A  copy  deed  established  according  to  law,  is  to  be 
taken  in  Heii  of  the  original,  for  all  purposes  'whatever. 
Ibid. 

11.  If  the  original  deed  was  never  recorded  in  the    County 
.  where  the  land  lies,  the  copy,   unless  registered,  cannot 

be  read  in  evidence  without  proof  of  its  execution.     Ibid. 

12.  The  fact  that  it  was  recorded  on  the  minutes  of  the  Su- 
perior  Court,  in  the  course  of  the  proceeding  instituted 
for  its  establishment,  does  not  dispense  with  the  statuto- 
ry requirement  of  registration.     Ibid. 

13.  Thfe47tli  Common  Law  Rule  of  Practice,  requiring  tes- 
timony taken  by^  commission,  to  be  communicated  to  the 
adverse  party  before  the  cause  is  called  for  trial,  is  direc- 
tory merely.     Ibid. 

14.  Where  a  bill  alleged  that  there  was  a  debt  due  on  a 
judgment  by  the  copartoerghip  firm  of  E.  W.  &  J.  D.  in 
fi^fdr  of  C.  B.  and  tlwt  a  Jt  *  A.  bad  issued  thereon. 
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which  had  been  paid  off  by  T.  C.  &  G.  J.  T.  as  indorc-  . 
ers ;  and  upon  the  trial,  ^fi.Ja.  was  offered  in  evidence, 
in  favor  of  C.  B.  m.  E.  W.  D.  as  principal,  and  J.  D.,  T. 
C.  &  G.  J.  T.  as  indorsers :  IMd^  that  the  evidence  was 
property  rejected,  on  the  ground  of  misdetcriptimj  there 
being  no  offer  to  amend  so  as  to  make  the  allegata  and 
probata  correspond.     Dennis  et  al,  vs.  Ray,  receiver 449 

16.  The  answer  of  one  copartner  to  a  bill  in  Equity,  filed 
against  the  copartnership,  which  contains  admissions 
against  the  interests  of  the  company,  although  not  filed 
as  an  answer  in  the  cause,  may  be  read  in  evidence,  as  a 
wriUen  admission,  on  due  proof  of  its  execution.     Ibid. 

16*  The  rule  requiring  the  production  of  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible,  is  essential 
to  the  true  administration  of  justice.  Fitzgerald  vs.  ^dr 
aims,  ifc... 471 

17.  The  caaei  which  most  frequently  caU  for  the  applica- 
tion of  thisfnle,  are  those  which  relate  to  the  substitution 
of  oral  for  imfUm  evidence.     Md. 

18.  In  all  cases  where  the  lawrequMs  that  the  evidence  of 
the  transaction  should  be  in  writing,  no  other  proof  can 
be  substitutejd,  fo  long  as  the  writing  exists  and  is  in  the 
power  of  the  party.     Ibid. 

19.  No  secondary  evidence  vrill  be  allowed  of  the  original 
summons  to  a  Justices'  Court,  and  the  return  of  the  Con- 
stable thereon,  until  diligent  search  has  been  made  for 
this  primary  proof.     Ibid. 

20.  Hearsay  evidence  admissible  to  prove  birth  and  pedi- 
gree, but  inadmissible  to  create  or  destroy  title  to  proper- 
ty.    Carter  aTid  wife  vs.  Buduman 539 

21.  Whether  a  father  permit  j»rop«r^  to  go  home  with  hit 
daughter  immediately  upon  her  8iairiag«b<>'  ataagr  anheii 
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ftf  years,  the  presumption  oflawis,that  he  intended  it  as 

•  « 

See BankmfUyj  2.  jBomi,  2.  Criminal Lau)jl%  EquHi^^ 
SO  to  26.  Eq^y  Practice,  2,  3.  lAm.  of  Jidions^  2, 8. 
Witmss,  1,  2. 

EXECUTION. 

See  Constables,  1.  JE]Sgfu%,  13  to  16.  Estoppel,  1.  Ju(^- 
men/,  14,  16.     Railroads,  1.     Sher^,  1.     Treasurer,  2. 

EXECUTORS. 

See  ^dmWs,  Ex*rs,  ^c. 

FAILURE  OF  CONSIDERATION. 

1.  The  plea  of  a  total  failure  of  consideration  to  an  action 
upon  a  contract  under  seal,  on  the  ground  of  fraud,  will 
be  allowed  in  a  Court  of  Law.     McKnighi  vs.  KUlett 532 

1.  Where  the  vendee  purchased  a  tract  of  land  of  the  ven- 
dor, took  a  deed,  and  went  in  and  continued  in  posses- 
sion thereof:  Held,  that  in  a  suit  upon  the  sealed  bond 
of  the  vendee  for  the  purchase  money,  be  could  not,  un- 
der the  provisions  of  the  Act  of  1836,  plead  a  partial 
failure  of  consideration,  upon  the  ground  of  the  fraudu- 
lent representations  of  the  vendor ;  that  Act  confining 
the  plea  of  partial  failure  to  those  cases  in  which  ioial 
failure  could  be  previously  pleaded.     Ibid, 

See  Lim.  of  Actions,  6. 

FiaiRY. 
See  GroTtls,  2,  3, 4,  5, 6.     Lim.  of  Actions,  5.     Statutes,  1. 

FORFEITURE. 
See  Botf,  2, 3. 
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FORTHCOMINQ  BOND. 

1.  In  an  action  on  a  forthcoming  bond  given  by  a  claim-   x   - 
ant,  a  plea  of  tender  of  the  property,  after  the  day  of  sale, 

is  bad.    Mapp  vs.    7%omp«on......# 40^ 

2.  Anything  said  or  done  by  the  plaintiff  iii^;  Ja.  whioil 
will  amount  to  a  waiyer  of  &e  obligation  to  delirer  die 
property  at  the  time  and  place  of  sale,  is  a  good  defence 
to  ah  action  on  the  bond.     Ibid. 

3.  To  charge  the  obligors,  it  is  necessary  that  they  should 
be  notified  of  the  time  and  place  of  sale,  and  a  legal  ad- 
vertisement is  sufficient  notice.     SncL 

4.  There  is  no  Statute  in. Oeorgia,authonzing  an  agent  to 
execute  a  forthcoming  bond  for  property  levied  on  by  at- 
tachment    Gihnervs.  Alien. 208 

FRANCfflSES. 

See  SUUuieSj  1. 

FRAUD. 

1.  Where  a  person  having  title  to  property,  of  which  he  is 
apprised,  stands  by  and  sufiTers  it  to  be  sold  by  the  Sheriff, 
without  asserting  his  title,  or  making  it  known  to  bidders, 
he  cannot  afterwards  set  up  his  claim ;  and  in  such  case, 
even  infancy  would  be  no  protection,  provided  the  minor 
had  arrived  at  those  years  of  discretion  where  a  fraudu- 
lent intent  could  be  reasonably  imputed  to  hifti.  WhU- 
UngUmvs.Doeex  dem^  Wright 23 

See  Jidmfrs,  «rc  9.    £71^^,1,2,8,20(0  26,27.    Faiiure    . 
of  Con.  1,  2.     Judgment^  9.     Jttrisdidiony  3. 

FRAUDS,  STATUTE  OF. 
See  Eqidiyy  2. 1 


FREE  PEBSON  OF  COLOR. 

t 
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(Garnishment. 


1.  Upon  die  trial  of  an  issue  fonned  on  the  answer  of  gar- 
nidiees  on  the  appeal,  it  is  competent  for  them  to  take 
exception  to  the  evidence  of  the  phintiflF|  tendered  to 
show  that  he  is  the  assignee  of  the  judgment  upon  which 

the  garnishment  issued.    Dugas  vs.  Matthews  d  al 510 

2.  The  transfer  of  -  a  negotiable  note,  upon  which  suit  is 
pending,  held  to  convej  such  an  interest  in  the  judgment 
obtained  thereon,  in  the  name  of  the  transferrer,  as  will 
enable  the  transferree  to  sue  out  process  of  garnishment 
thereon.     Ibid, 


See  Judgment,  16. 


GIFT. 


$tt  Emdence^  21. 


GRANTS. 


1.  A  grantee  in  (his  country  takes  nothing  by  implication^ 
but  is  confined  to  the  terms  of  his  charter.  Harrisom  Of. 
Young 359 

See  also,  Shartervs.  Smith 517 

2.  Grants  to  Ittkd  on  watercourses,  firom  the  State,  with 
the  appurtenmceSj  convey  no  right  of  public  ferry.  The 
light  of  private  ferry  passes  with  the  fee ;  and  for  any  in» 
taference  with  this,  the  owner  is  entitled  to  compensa* 
tion.     Ibid. 

3.  The  ancient  doctrine  of  &e  Common  Law,  that  the  fran* 
chise  of  ferries,  although  not  declared  to  be  exclusive,  m 
necessarily  implied  in  the  grant,  is  inappUcaUn  to  bolk 
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the  local  situation  and  political  institiitiontf  ctfthiifphlitTy. 
Shorter  et  al.  vs.  Smith  et  al • 517 

4.  This  doctrine  had  its  origin  in  the  feudd  system,  ukt    '  *. 
has  undergone  great  modification,  if  it  has  not  been  Mr  / 
tirely  abandoned,  even  in  England.   Ibid. 

5.  The  whole  legislatiye  history  of  this  State  shows,  that 
the  understanding  (^oor  people  has  been,  that  exclusive 
privileges  are  never  conferred  where  none  such  are  ex- 
pressly given  by  the  charter.     Ibid. 

6.  Does  a  grant  to  build  a  bridge  confer  a  ferry  right, 
and  vice  versa  ?     Ibid. 

See  Constitutional  Law.     Statutes^  {Const,  oj.) 

HABEAS  CORPUS. 

1.  Upon  a  return  to  a  writ  of  habeas  corpus,  it  appear^ 
ed  that  the  petitioner  had  been  brought  before  the  Infe- 
rior Court,  as  ^frtt  person  of  color,  upon  a  charge  of  hav- 
ing violated  the  Registry  Laws  ;  and  upon  a  plea  of  guil-  '^f 
ty,  was  sentenced  to  pay  a  fine  of  $100 ;  and  in  defink 
of  payment,  to  be  hired  out  until  paid;  and  that  n* 
apoadent  had  hired  him  in  pursuance  of  the  judgment  of 
fte  Court :  Held,  that  he  was  detained  according  to  law, 
in  pursuance  of  a  judgment  of  a  Court  of  competent  juris- 
diction, and  that  this  Court  could  not  enter  into  the  ques- 
tion, whether  he  was  or  was  not,  a  free  white  person. 
Yancyvs.  Harris , ^•*fNi(w«» 535 

HUSBAND  AND  WIFE. 


1.  Where  t  particular  mode  is  pointed  out  in  the  marriage 
settlement,  for  the  disposition  of  the  separate  estate  of  a 
married  woman,  she  cannot  dispose  of  it  in  any  other 
way,  as  where  she  had  power  to  dispose  of  it  by  will| 
^ntx  ih6  dkimi  Mi  ifprobaUbn  of  h^  ihidee.    Such 
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conaent  it  necessary  to  the  validity  of  a  will  made  by  Iier. 
Weeks  and  Wife  vs.  Sego  and  another 199 

2.  A  married  woman  is  a  Jemme  sole  as  to  her  separate 
Mate^  unless  controlled  by  the  settlement ;  and  if  so  re- 
stricted, she  is  dijemme  sole  sub  modo  only,  and  the  mode 
of  disposition  prescribed  in  the  instrument  must  be  fol- 
lowed.    Wyllyeial.  vs.  Collins  8^  Co 223 

3,  The  doctrine  of  the  Bible,  and  of  the  Common  Law,  that 
husband  and  wife  are  one,  is  superseded  by  the  introduc- 
tion pf  a  new  principle  from  the  Civil  Law — ^that  they  are 
distinct  persons,  with  distinct  property,  and  distinct  pow- 
ers over  it. 

See  lAm.  of  AdionSy  3,  4.     ZVusfc  and  Trustees^  5,  et  seq. 

ILLEGALITY. 
See  Judgment^  14. 

IMPROVEMENTS. 
See  lhmitiige$^2.    Iljedmentj  1, 2,  3. 

INADEQUACY  OF  PRICE, 
See  Equity  J 1. 

INDICTMENT. 
See  .^rml  of  Judgment,  1.     Orimvud  Law,  6. 

INDORSER. 
See  Promissory  Jfotes,  1,  2. 

INFANT. 

See  Fraud  J  1.     Limitation  of  Adions^  1. 
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INFERIOR  COURT. 

1.  Their  right  to  ?ue  m  certain  cases  considered.  ITie  Jui* 
ticesyt^c.  vs.  the  Gr^n  PL  JR.  Co •*  475 

See  Plank  Roads^  6. 

INJUNCTION. 

See  Equity  Practice^  5.  Mdsancej  3.  Plank  RoacU,  o. 
Roads  and  Road  Laws^  2,  3, 4,  5. 

INSOLVENT  DEBTORS. 

See  Prison  BouTidSy  1. 

INTEREST.   • 

See  SW-^,  10. 

INTERROGATORIES. 

. «  # 

See  tMdence.  4,  13. 

JADL.  ' 

See  CVnnina/  2^^  4« 

JUDGMENT. 

1.  The  judgment  of  a  Court  of  competent  jurisdiction^  is 
conclusive  as  to  the  facts  which  it  decides,  until  reversed 
or  set  aside ;  and  such  judgment  cannot  be  collaterally 
impeached  or  contradicted,  by  evidence  which  such  judg- 
ment declares  to  have  been  cancelled  and  annulled..  Wi- 
l^jParish  (f  Co.vs.  Kelseyy Hoisted fy  Co 117 

2.  A  judgment  rendered  by  a  Court  without  jurisdiction^  is 
a  mere  nullity,  and  may  be  so  held,  wherever,  and  when- 
ever, and  in  whatever  way  it  is  sought  to  be  used  as  a 
valid  judgment  Toumsj  GaoemoTj  uscj  tfc.  vs.  Springer 
eiH • 130 
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3.  The  lien  of  a  judgment  no  long«>t  attaches  to  p 
sold  by  the  Sherifi'  under  a  younger  judgment.  "Hie  re- 
medy of  the  creditor  is  to  claim  the  fund.  Harruon  w. 
MeJknry 164 

4.  Where  a  judgment  has  been  rendered  by  a  Court  having 
jurisdiction  of  the  subject  matter,  and  the  party  against . 
whom  it  was  rendered,  such  judgment  is  not  void,  al- 
though the  Court  rendering  it  may  have  erred  as  to  the 
law — there  being  no  appeal  therefrom  on  account  of 
such  error  in  law,  or  other  irregularity  in  obtaining  such 
judgment     PresUmvi.  Qgrk 244 

5.  A  judgment  rendered  by  a  Court  having  no  jurisdiction 
of  the  pefson  and  subject  matter,  is  a  mere  nuUity,  and 
may  be  so  held  in  any  Court  where  it  becomes  material 
to  the  interest  of  the  parties  to  consider  it.  Biggert, 
MMey  tt  al.  vs.  MoMty,  adm'r,  ^c !i47 

6.  The  judgment  of  a  Court  having  jurisdiction,  may  be 
set  aside  by  a  decree  in  Chancery,  for  fraud  or  accident, 
or  the  act  of  the  adverse  par^,  unmixed  with  negligence 
orfault  in  the  complainant.     Ibid. 

7.  The  judgment  of  a  Court  of  competent  juiisdictioD  can- 
not be  attacked,  collaterally,  in  any  other  Court,  for  tr- 
regviarUy,  and  in  all  Courts  is  to  be  taken  and  held  as  a 
valid  judgment,  until  it  is  reveraed  <s  vacated.     Ibid. 

8.  The  judgment  of  a  Court  of  competent  jurisdiction  may 
be  set  aaide  ■  by  the  Court  which  rendered  it,  for  liraud 
and  irregularity.    Jbid, 

9.  Upon  a  proceeding  instituted  before  the  Court  of  Ordi*   ^ 
nary,  to  reverse  a  judgment  dischai^g  an  administra-  ' 
tor,  it  is  competent  to  prove  a  fraud  upon  the  Court,  in 
procuring  the  judgment  of  discharge,  by  proof  of  repre- 
sentations by  the  administrator,  upqtt  which  the  Coun 
acted,  that  he  had  fiiUy  and  AiUilbl^  settled  ^__  e 


and  ex«cuted  his  trust,  and  by  proof  of  acts  which  fal- 
sify thflie  representations,     llnd. 
See, bIbo, Lot/las  vs.  R/uxUs  and  anotJur,a^r3 547 

10.  Judgments  of  the  Circuit  Court  which  are  affirmed,  do 
not  lose  any  lien  or  prioiity,  by  reason  of  the  proceed- 
ings in  the  Supreme  Court  ^Uen,  Btdl  ^  Co.  vs.  The 
Mayor,  ^c 286 

11.  The  pendency  of  a  writ  of  error  does  not  impair  or  af- 
fect the  judgment  of  the  Superior  Court  until  reversed. 
If  <^rmed  it  is- binding  ab.  imiio.     Ibid. 

12.  When  a  public  trust  or  du^  is  required  to  be  done  by 
a  defijiiU  number  of  persons,  a  jwgoriiy  may  act,  as  where 
five  commissioners  were  appointed  by  the  Inferior  Court 
of  Marion  County,  to  assess  the  depreciation  of  property 
in  the  Town  of  Tazewell,  caused  by  the  removal  of  the 
Coun^  site  therefrom :  Held,  that  three  commissioners 
were  competent  to  act  and  make  the  assessment.  BeiUl, 
Treas.  vs.  The  SUUe  exrtl.  !(c : 367 

13.  Where  a  special  jurisdiction  is  conferred  by  the  L^ 
gislature  on  commissioners,  for  the  purpose  of  ascertain- 
ing certain  &cts  which  they  are  required  to  certify,  and 
they  do  so  certify,  their  certificate  is  the  endence  of  their 
judgment,  and  is  aa  coochisiTe  as  akj  other  judgment 
upon  the  particular  question  submitted  to  them  ;  it  ap- 
peaiii^  upon  Oie  face  of  sntA  certificate,  that  they  acted 
within  the  jurisdiction  conferred  upon  them  by  the  Stat- 
ute.    Ibid. 

14.  An  execution  which  has  been  levied,  and  upon  which 
■I  ta  entry  by  the  Sheriff,  of  "  levy  indefinilely  podponed 
i^  utfitantiff'^a  attorney"  is  sought  to  be  enforced  by  a 
Sile  of  Qie  proper^  levied  on  more  than  seven  years  af- 
ter the  dateof  theontry:  IMd,  to  be  void  upon  illegality 
put  in  by  defendant,  under  the  Act  of  1823.  SmUh  fy 
MmiavM.  Didam  ondmolStr 400 
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16.  A  judgment  which  is  void  for  want  of  jurisdietion  in 
the  Court  rendering  it,  cannot,  of  itself,  be  noticed  for 
any  purpose.     Beverly  and  another  vs.  Burke 440 

16.  Under  the  Act  of  1829,  authorizing  the  transfer  of 
judgments  and  executions,  by  written  assignment,  or 
control :  Heldy  that  a  formal  deed  of  assignment  is  not 
necessary,  but  that  evidence  in  writing,  which  shows 
that  the  plaintiflF  has  conveyed  the  interest  in  the  judg- 
ment or  execution,  to  the  person  claiming  to  be  assignee, 
will  be  sufficient  to  enable  him  to  sue  out  process  of  gar- 
nishment thereon.    Dugas  vs.  Matthews  et  al 510 

See  Jtrrest  of  Judgment^  1.  BaUy  2,  3.  Ototm,  2.  Owi- 
mal  Lawy  5.  EquUy,  10,  11, 12,  13,  14,  16,  18.  Set- 
offy  1.     TVawMfcr,  4. 

JURISDICTION. 

1.  By  the  Act  of  1820,  in  all  cases  where,  by  the  UHd 
section  of  the  Judiciary  Act  of  1799,  the  Superior  Courts 
have  Equity  powers,  the  party  may  institute  his  suit  on 
the  Common  Law  side  of  the  Court,  if  he  can  establish 
his  claim  without  resorting  to  the  conscience  of  the  de- 
fendant.   The  Justicesj  fyc.  use  of  Davis j  vs.  HemphUl 65 

S.  Hie  jurisdiction  in  audi  cases  i*  eoncuneiit    Ibid, 

3.  In  cases  of  firaud,  (exeqptfrrad.,m  ebtail^  a  will,) 
Courts  of  Equity  and  Courts. of  LawJave  coBCurrent 
jurisdiction,  and  the  plea  of  a  Mil  fidhire  of  considera- 
tion to  an  action  upon  a  contiaet,  under  seal,  on  the 
ground  of  Jraud,  will  be  allowed  in  a  Court  of  Law. 
McKnightvs.  KiUeU 532 

See  Judgmentj  1, 2. 

JURY. 

1.  The  affidavit  of  a  Juror  will  not  be  lecmed  to  iiii|MMicll^     • 
his  own  verdict.    Biihapm.  T%e  State «^.^.  fi||  p 
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2.  When  a  JunHr  is  put  upon  triors,  it  is  not  competent  for 
counsel  to  ask  him  any  other  questions  than  those  pro- 
pounded by  the  Act  of  1843.     Ibid. 

See  Criminal  LaWy  6.  I^edmentj  3.  Mw  IrUd^  5, 8,  9. 
Practice  Supr.  Courtj  11,  12. 

JUSTICES^  COURTS. 

1.  The  jurisdiction  given  to  Justices'  Courts,  ia  to  hear  and 
determine  suits  by  nanmans  or  toarrantj  and  a  copy  of 
the  process  is  to  be  served  by  the  Constable,  personally, 
on  the  defendant,  or  left  at  his  usual  and  notorious  place 

of  abode.     Fitzgerald  vs.  Adams  and  another 471 

2.  It  is  the  duty  of  the  Constable  to  make  an  entry  of  ser- 
vice on  &e  summons  or  warrant  in  writing,  and  sign 
such  return.     Ibid. 

See  Qnatable. 

LAND. 

See  Machmentj  1. 

LANDLORD  AND  TENANT. 

1.  Where  two  am  in  die  jokt  ood^anqr  of  land,  the  OM 
having  no  titie  wB^  m  Urn  akiflttoe  of  all  proof,  be  con- 
sidered as  hdlAifla  e^fivdhuiitioii  to  him  who  has  &e 
title.     WhUtkiglmm.  Ite  m  iaiL  Wrig^ ,    23 

LETTERS  OF  ADMINISTRATION. 

See  Mmimgtratarsy  ^c.  4. 

LETTERS  DISMISSORY. 
See  AimmistratorSf  ^c.  8,  9.    Judgment,  9. 

LETTERS  TESTAMENTARY. 

■    ♦  / 

lift  flj^inMlratorti  EBecutartf  ^c.  2. 
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LIEN. 


•i 


1.  The  lien  of  the  vendor  for  the  purchase  money  of  land, 
will  not  be  enforced  in  favor  of  the  assignee  of  the  notes 
given  therefor.      Wellbom  and  am^her  vs.  Williams 86 

See  Judgmenty  3. 

LIMITATION  OF  ACTIONS. 

1.  An  adverse  possession  held  during  the  minority  of  the 
true  owner,  cannot  operate  against  his  right.  .  Whitiing' 
ton  vs.  Doe  exdem.  Wright 23 

V  2.  Although  the  Statute  of  Limitations  applies  to  con- 
structive trusts,  yet  it  is  not  available  where  the  legal  re- 
medy has  not  been  barred.  The  Statute  does  not  begin  ' 
to  run  in  favor  of  a  trust  estate,  against  a  debt  contract- 
ed by  an  agent  thereof,  until  a  return  of  nulla  bona  against 
the  agent,  or  his  insolvency  be  legally  ascertained.  The 
practice  of  exhausting  the  legal  remedy  against  such 
agent  before  proceeding  in  Equity  against  the  tnist  es- 
tate, is  in  furtherance  of  justice.  Wylly  et  al.  vs.  Collins 
4-  Co .,.  223 

3.  Letters  from  the  indorser  to  the  holder  of  a  note  barred 
by  the  Statute,  which  bear  date  anterior  to  six  years  pre- 
ceding the  institution  of  suit :  HM  to  be  inadmissible  to 
take  the  case  out  of  the  Statute.     Hoadley  v8,BKss 303 


4.  Where  an  action  is  brought  by  a  cestui  que  imd,  to  en- 
force against  the  trustee  the  provisions  of  the  trust  deed, 
and  he  does  not  deny  the  compIainant^s  interest  in  the 
trust  estate,  but  defends  upon  other  grounds,  the  limita- 
tion to  the  suit  is  the  term  applicable  to  sealed  instru- 
ments.    Flyrd  and  WifiR  vs.  HtMuH,  taifee,  ^c 328 

5.  The  Statute  does  not  run  against  '^  imunied  woman  to 
whom  property  had  been  left  in  trud  after  her  coverture, 
she  being  vrilbin  the  exception  in  the  Statute  in  favor  of 

Jimes  covertj  in  a  case  where  she  and  her  husband  are 
suing  in  Equity  for  the  recovery  of  the  pwpcity*  * 
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6.  Proof  of  stirts  years'  regular  and  unintemipted  usage 
of  a  public  ferry  in  this  State,  is  prima  Jade  evidence  of 

a  prescriptive  right.    Harrisons  vs.  Young 359 

7.  Where  a  suit  was  instituted  on  a  promissory  note, 
and  defendant  pleaded  a  total  failure  of  consideration, 
and  alleged  a  parol  warranty  of  the  property  for  which 
the  note  was  given,  as  a  part  of  his  defence:  Heldj  that 
the  plaintiflF  could  not  avoid  this  defence,  by  insisting  on 
the  Statute  of  Limitations,  although  more  than  four  years 
had  elapsed  from  the  time  of  such  parol  warranty.  Mor- 
row vs.  Hanson ^ 398      ^. 

8.  Where  a  Sheriff  has  received  money  on  a  Ji.  fa.  the  • 
Statute  begins  to  run  in  his  favor  from  the  time  it  was 
received.     Thompson  vs.  The  Central  Bank 413 

9.  A  new  promise  may  be  inferred  from  the  fact  of  part 
payment  of  a  note  within  the  six  years;  and  this  deduc- 
tion is  not  only  in  accordance  with  the  older  cases,  but  is 
consistent,  also,  with  the  later  and  more  approved  decis- 
ions under  the  Statute.    Smith  vs.  SimmSj  adm\  4rc......  418 

10.  In  declaring  on  a  promise,  it  is  not  necessary  to  set  it 
out  171  hiec  verba — ^it  will  be  sufficient  to  set  it  out  accord- 
ing to  its  tenor  and  effect.     IbUL 

11.  To  make  the  indorsement  of  a  payment  by  the  holder 
of  a  note  admissible  evidence  to  rebut  the  presumption 
of  the  Statute,  it  must  be  shown  that  it  was  done  by  the 
privity  of  die  promisor^  or  that  it  was  entered  when  its 
operation  would  be  against  the  interest  of  the  party  mak-  *" 
ing  it.     add. 

12.  If,  however,  tibe  credit  is  small  as  compared  with  the 
amount  of  the  deb^  and  entered  just  before  the  bar  of 
&e  Statute  would  attach,  although  proven  to  have  been 
msAe  at  its  date,  &e  Juiy  would  be  justified  in  finding 
•gainst  it    Bnd. 

It.  41ir4f  Mb  defined.    Beverly  and  another  id«.  Br^\^...  \^ 
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14.  Though  the  title  of  an  adverse  poMMMOii  be  ever  so  . 
defective,  yet  the  tnie  owner  must  sue  wkhfai  mrea  years, 
or  he  is  barred  his  entry.     Ibid.- 

15.  The  question  of  adverse  possession  is  not  for  the  de- 
cision of  the  Court,  but  exclusively  for  the  Jury.     Ibid. 

16.  How  far  and  to  what  extent  the  occupant  will  be  pro- 
tected in  his  possessory  title  ?     Ibid. 

17.  Where  one  of  four  joint  and  several  promisors,  promis- 
ed to  pay  the  debt  before  the  Statute  of  Limitations  had 
operated  as  a  bar,  it  takes  the  case  out  of  the  Statute  as 

to  the  others.     CoXj  crV,  vs.  Bailey 467 

18.  More  than  seven  years'  notorious,  peaceable  and  adr 
verse  use  and  occupation  of  gold  mines,  where  the  party 
has  gone  into  possession  of  the  land,  imder  deed,  will 
give  a  statutory  right,  notvrithstanding  the  vendor  has 
reserved  the  exclusive  privilege  of  working  said  mines. 
Jfmsed  al.  vs.  Palmer 497 

19«  Where  a  family  of  slaves  is  held  by  a  common  title, 
adverse  possession  as  to  one,  is  good  as  to  all.  Carter 
and  Wife  vs.  Buchanan , 1 539 

See  Amendment^  1. 

MARRIAGE  SETTLEMENT. 

See  Husband  and  Wifey  1. 

MARSHALING  ASSETS. 

See  AdmimsiraiorSy  tfc.  6.     Eqmlyy  15  to  19. 

MESNE  PROFITS. 

See  I^edmenty  1,  2,  3. 

MINES. 
See  Deedy  3,  4.     lAm.  ofAdixmSy  1 7. 
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inSlfiPRESENTATION. 
See  Eqmhf,  S8  fe26. 

MISTAKE. 
See  EquUyj  20  io  26. 

MORTGAGE. 

1.  A  sale  of  property  by  J.  to  G.  and  an  obfigation  by 
6.  to  reconvey  the  same  property  on  certain  conditions^ 
when  the  transaction  does  not  create  the  relation  of  debt- 
or and  creditor  between  the  parties,  is  not  a  mortgage,  and 
G.  will  only  be  held  to  a  compliance  with  the  terms  of  his 
bond.     G€di  vs.  Jackson 161 

NEW  PROMISE. 

See  Um.  qfJlctionSy  8  to  11, 16. 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  when  the  party  making  the  applica- 
tion might,  by  the  exercise  of  due  diligence,  have  procu- 
red it  before  the  trial.     Beard  and  another  vs.  Simmons 4 

2.  Nor  will  a  new  trial  be  granted  on  the  ground  of  newly 
discovered  evidence,  merely  to  give  the  party  an  oppor- 
tunity to  impeach  the  credit  of  a  witness  sworn  on  the  tri- 
al.    Bid. 

3.  The  admission  of  illegal  testimony  on  the  tnal,  not  ob- 
jected to  at  the  time,  is  no  ground  for  a  new  trial.    Bond 

vs.Baldtoin.... 9 

See  ^IsOyBishop  vs.  T%eState 121 

4.  The  Supreme  Couit  will  not  control  the  discretion  of  the 
Circuit  Court  in  refiising  a  new  trial,  upon  the  ground 
that  the  Jury  found  contrary  to  the  evidence,  except  in 
clear  and  strong  cases  of  injustice.     Bid. 
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6.  It  is  ground  for  a  new  trial,  if  one  of  tlie  Jurors,  before  the 
trial,  makes  declarations  which  clearly  indicate  that  be 
is  not  above  all  exceptions,  and  that  his  opinion  is  not  a 
hypothetical  one,  dependent  upon  the  whole  proof,  but  is 
formed  exclusively  in  reference  to  the  evidence  which 
shall  be  adduced  on  the  part  of  the  prosecution.  Bishr 
op  vs.  The  State 121 

6.  Where  the  Jury  find  a  verdict  contrary  to  the  chaige  of 
the  Court,  and  manifestly  contrary  to  law,  a  new  trial 
wil\  be  granted.     Tyler  vs.  Gray 408 

^At     7.  A  ;iew  trial  granted  upon  the  ground  of  newly  discover- 
ed evidence.     Thompson  vs.  The  Central  Bank.. 413 

8.  A  new  trial  will  not  be  granted  for  irregularity  in  the  ver* 
dict|  in  this,  that  the  Jury  heard  the  statements  of  one  of 
(teir  fellows  in  relation  to  the  case,  in  their  box,  unless 
a  bficiToC  the  evidence  be  filed  in  pursuance  of  the  rule 

of  Court    Davis  vs.  Boumum  and  anothery  adm^rsy  ^c 504 

9.  The  Court  will  not,  in  such  a  case,  grant  a  new  trial,  if  it 
is  clear  and  manifest  that  there  was  evidence  sufficient 
to  sustain  the  finding,  wholly  independent  of  the  state- 
ments made  in  the  jury-box.     Ibid. 

> 

10.  Where  the  law  has  been  fully  and  fairly  submitted  to 
the  Jury  by  the  Judge  in  his  summing  up,  and  the  Court 
is  satisfied  that  the  verdict  is  in  accordance  with  the  law 
and  justice  of  the  case,  a  new  trial  will  not  be  awarded 

^  on  account  of  some  inaccuracy  of  language,  as  to  the 
rights  of  the  parties  which  may  have  been  used  by  the 
Judge,  during  the  progress  of  the  trial.  Carter  and  Wife 
vs.  Buchanan 539 

SeeJuryyl. 

NOTICE. 

See  Emdence^  8.    Judgment j  16. 
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NUISANCE. 

1.  Ina  matter  of  complaint  against  the  Savannah  &Ogee- 
chee  Canal  Company,  that  they  were  guilty  of  a  nuis- 
ance by  obstructing  the  drainage  of  the  low  lands  of  the 
Springfield  plantation,  the  City  Council  of  Savannah  de- 
termined that  they  were  guilty  of  the  nuisance,  and  that 
they  be  notified  to  remove  it  within  a  specified  time,  by 
constructing  an  additional  culvert,  and  in  default  thereof, 
that  the  culvert  be  built  by  the  City ;  and  thai  the  Compa- 
ny pay  the  cost  of  its  construction  :  Held^  that  the  resolu- 
tion as  to  the  costs  is  not  a  judgment  by  which  the  rights 
of  the  company  are  concluded,  and  £hat  the  City  Coun- 
cil had  power  to  pass  such  a  resolution.  The  Mayoty  fyc. 
Saoamaivi.  The  Savannah  Sf  Ogeechee  Canal  Ckmpany...  281 

2.  A  nuisance  is  anything  that  worketh  hurt,  inconvemnee^ 
or  damage  to  another ;  as  if  one  does  an  act,   in  illltf 
lawjvly  which,  being  done  in  a  particular place^  fMcemunh'  * 
ly  tends  to  the  damage  of  another's  property.     CUpcr  Mw 
Birge 425 

3.  Where  B.  was  about  to  erect  a  Livery  Stable  with  a 
plank  floor,  upon  a  public  street  in  a  City,  on  his  own 
land,  within  sixty-five  feet  of  a  public  hotel,  owned  and 
kept  by  C. ;  and  C.  having  applied  for  an  injunction,  al- 
leging that  the  erection  of  the  stable  would  cause  irrepar- 
able injury  to  his  property  in  said  hotel,  and  result  in  the 
loss  of  health  and  comfort  to  himself  and  family,  and  in 
the  loss  of  patronage  to  his  hotel,  in  consequence  of  the 
unhealthy  effluvia  that  would  arise  from  the  stable,  the 
collection  of  swarms  of  flies,  and  the  interminable  stamp- 
ing of  horses  therein :  Heldy  that  this  would  operate  as  a 
nuisance  to  complainant,  and  that  he  was  entitled  to  the 
injunction. 


OFFICERS. 
See  Treanarer. 

VOL  IX  81 
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PAROL  EVIDENCE. 
See  EquHgi  80  <o  S6.    Evidence  passim. 

PARTIES. 
See  EquUyy  17.    Praciice  Supr.  Ct.  4. 

PARTITION. 

1.  Although  Courts  of  Equity  have  concurrent  jurisdiction 
with  Courts  of  Law,  in  cases  of  partition  as  a  general 
proposition,  yet,  in  this  State,  if  the  party  has  an  ample 
and  adequate  remedy  according  to  the  provisions  of  our 
Statute^  a  Court  of  Equity  will  not  assume  jurisdiction. 
But  when  it  appears  from  the  case  made,^  that  there  is 
any  obstacle  in  the  way,  so  as  to  render  the  remedy  at 
Law,  less  ample  and  adequate,  a  Court  of  Equity  will 
maintain  its  jurisdiction  to  remove  such  obstacle,  and 
gxaiKt  adequate  relief.  Boggs^  adnir  fyc.  vs.  Chambers  et 
id 1 

PARTNERS. 

See  Equityy  10,  11, 12,  27.     Eoidence^  15. 

PATROLS. 

1.  In  an  action  of  trespass  for  killing  a  slave,  the  defendant 
pleaded  the  general  issue,  and  at  the  trial  gave  in  evidence, 
by  way  of  justification,  that  he  was  acting  as  a  patrol  man 
under  the  44th  sec.  of  the  Act  of  1770 :  BcH,  that  so 
much  of  that  Act  as  is  repfugnant  io  the  Judiciary  Act  of 
1799,  which  requires  the  defendant  plainly,  fiiUy  and  dis- 
tinctly to  set  forth  his  defence  in  writing,  is  repealed 
by  the  latter  Act     Brooks  vs.  Ashbum 297 

PLANK  ROADS. 

1.  A  plank  road  company  under  authority  from  the  Legis- 
ture,  to  construct  a  plank  road  between  two  designated 
points,  \iave  ivo  n^X.  \.q  ^^.^xQ^xvate  to  that  purpose,  the 
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whole  of  the  public  highway,  without  express  authority 
in  their  charter.     The  JusticeSyfyc.  vs.  Tht  Gr^n  tfc.  Hank 
Road   Company *••.<•••.•••  475 

2.  Where  the  charter  authorizes  the  company  Id  locate 
tteir  road  upon  any  part  of  a  highway,  when  it  becomes 
necessary  so  to  do :  Held^  that  in  such  a* grant,  the  Leg- 
islature did  not  intend  that  they  should  be  authorized  to 
appropriate  the  whole  course  of  any  highway.    SncL 

3.  Such  a  grant,  whilst  it  is  to  be  strictly  construed,  is 
to  be  interpreted  so  as  to  secure  to  the  company,  benefi- 
cial results.  The  necessity  contemplated  by  the  Legis- 
lature, is  not  such  a  necessity  of  using  a  highway,  as, 
without  such  use,  would  defeat  the  enterprise ;  but  a  rea- 
sonable necessity — as,  for  example  :  to  avoid  construct- 
ing a  costly  bridge  over  an  almost  impassable  swamp,  or 
an  inconvenient  or  wide  departure  frona  the  proper  direc-  ^ 
tion  of  the  plank  road.     Bnd. 

4.  The  company  are  to  judge  of  the  necessity  in  the  frst 
instance,  subject  to  be  finally  controlled  by  the  action  of 
the  Courts  ;  and  whether  the  necessity  exists  or  not,  is  a 
question  of  fact,  to  be  determined  on  the  production  of 
evidence.     Ibid. 

5.  In  cases  where  such  necessity  exists,  the  company  are 
bound  by  their  charter,  to  pay  the  damages  resulting  firom 
the  appropriation  of  the  highway,  to  be  ascertained  in 
the  manner  pointed  out  by  the  charter,  and  any  depart- 
ure firom  the  directions  therein  contained,  or.  firaudulent 
or  collusive  acts  on  the  part  of  the  company,  in  relation 
to  the  assessment,  will  vitiate  the  whole  proceeding,  and 
subject  them  to  injunction.     Ibid. 

6.  Heldy  that  under  the  charter  of  the  6rifi!in  k  West  Point 
Plankroad  Company,  and  under  the  general  Law,  the  In- 
ferior Court  of  Pike  County  may  rightfiJly  institute  suit 
in  Ek^uity,  to  restrain  them  firom  violations  of  their  char- 
ter.    Ibid. 
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8.  Some  general  remarks  6it  plankroads.     The  Com.  8fc. 
580th  DisLvs.  7he  Oiiffin  Ifc.  Plankroad  Company 487 

See  Slaiukj  2. 

PLEADING. 

1.  An  allegation,  that  defendant  caused  by  the  erection  of 
a  milldam,  "  an  unhealthy  pond  of  standing  water,"  is 
not  sufficient  to  authorize  testimony  as  to  sickness  oi 
plaintiff  in  consequence  of  flie  pond.  Morris  vs^McOor 
mey 160 

2.  The  plaintiff  is  not  obliged  to  spread  out  his  proof  upon 

the  record.     Gilmer  vs.  Mien 203 

3.  If  the  declaration  avers  that  the  principal  executed  the 
bond,  (which  is  the  subject  of  suit,)  by  his  agent,  it  is 
sufficient.     Bnd. 

4.  Under  our  Judiciary,  prqfert  in  curiam  is  necessary  to  be 
made  by  the  plaintiff,  of  any  note  or  other  instrument 
which  is  the  foundation  of  the  action.  Smith  vs.  SimmSy 
adm^r 418 

5.  In  declaring  upon  a  promise  it  is  not  necessary  ib  set  it 
out  in  hcec  verba.  It  will  be  sufficient  to  set  it  out  accord- 
ing to  its  legal  tenor  and  effect.     Ibid. 

See  Amcndmerdy  1.     Failure  of  considerationy  1,  2.     Forth- 
laming  Bondy  1,  2,  3.     Lim.  of  AcUmSy  9.     PatroU,  I. 
Sdrofy  6.  Trespassy  2. 

POSSESSION. 

1.  How  far  and  to  what  extent,  the  occupant  will  be  pro- 
tected in  his  possessory  title,  considered.  Beverly  and 
another  vs.  Burke 440 

See  Landlord  and  Tenant,  1.  Lim.  qf  Actions,  1,12  to  16| 
18. 


» 
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PRACTICE,  (SUPIL  COURT.) 

1.  Where  a  party  makes  application  for  letters  of  adiainis- 
tration,  and  it  is  resisted  by  dftier  parties  setting  up  a  will, 
the  party  applj-ing  for  administration  is  the  promovant, 
and  entided  to  open  and  conclude  the  argument  to  the 
Jury.     Weeks  and    Wife  vs.  Sego 199 

2.  The  defendant  by  demurringy  admits  the  ability  of  the 
plaintiff  to  sustain  ^11  the  alli^tions  in  his  declaration, 

by  proper  proof.     Gilmer  vs.  .Atten 208 

3.  An  alias  fi.  fa,  cannot  regularly  issue  without  an  order 
of  the  Court  for  that  purpose,  which  order  should  set 
forth  all  the  previous  proceedings  which  had  taken  place 
under  the  original  execution.     Waison  vs.  Halsiedy  Toy- 

lor  §•  Co , 275 

4.  Where  a  verdict  was  rendered  in  a  claim  case,  in  which 
the  plaintiff  had  been  dead  four  years,  and  whose  estate 
was  unrepresented  before  the  Court  v  Heldj  that  the  ver- 
dict ought  to  have  been  set  aside,  oii  motion.  JiWis  vs. 
Francis 325 

5.  On  an  appeal  to  the  Superior  Court  from  the  amount  of 
damages  assessed  by  appraisers,  appointed  by  the  Infe- 
rior Court,  under  a  special  Statute,  the  party  originally 
moving  in  the  case  below,  is  entitied  to  open  and  con- 
clude.    Harrisans^vs.   Young 359 

». 

6.  Where  testimony  is  suffered  to  go  to  the  Jury  without 

objection,  and  no  effort  is  made  to  withdraw  it  from  their 
consideration,  it  is  too  late,  after  the  argument  has  closed, 
to  call  upon  the  Court  to  charge  the  Jury  that  it  was  ille* 
gaily  admitted.     Ibii. 

7.  Exceptions  to  the  sufficiency  of  a  rule  against  the  Sher- 
iff, taken  upon  the  trial,  18  months  after  the  filing  of  the 
ruIC)  come  too  late.     Thompson  vs.  The  Central  Bk 418 


'■i 
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8.  After  issue  has  been  joined  on  the  merits,  it  is  too  late 
to  demur  to  the  declaration,  for  want  ofprqfert  of  letters 

of  administration.     Smith  vs,  SSnww,  admV 418 

9.  Where  a  party  confesses  judgment  against  himself,  under 
a  mistake  of  fact  as  to  what  the  pleadings  contain,  he 
may,  upon  discovering  his  error,  retract  the  confession, 
provided  it  has  not  been  recorded.     Ibid. 

10.  The  47th  Common  Law  Rule  of  Practice,  requiring  tes- 
timony taken  by  commission  to  be  communicated  to  tlie 
adverse  party  before  the  cause  is  called  for  trial,  is  dir 
rectory  merely.     Beverly  and  anotJier  vs,  Burke^. 440 

11.  On  the  trial  of  a  sci.  fa.  against  bail,  the  defendants  are 
not  entitled  to  a  Jury  trial,  unless  they  file  such  an  issua- 
ble plea  as  will  require  the  intervention  of  a  Jury  to  try  it 
Davidsonvs.  Carter Sf  Ritch 501 

12.  When  it  appeared  on  the  face  of  a  record  that  there 
was  a  competent  number  of  Jurors  to  render  a  verdict, 
such  verdict  may  be  signed  by  one  as  foreman,  in  behalf  of 
himself  and  his  fellow  Jurors.     Ibid.   < 

See^ppealy4.  Arrest  of  Jvdgmenty  1.  JSat/,  2, 3«  Qm- 
Unuancey  1,  2,  3.  Gamishmetdy  1,  2.  Jfew  Trialy  8. 
Sheriffy  1.  Treasurer y  3.    Waiver y  1. 

PRACTICE,  (SUPREME  CT.) 

1.  Where  the  decision  of  the  Court  on  a  motion  for  a  new 
trial  is  excepted  to,  it  is  not  competent  for  plaintiff  in  er- 
ror to  assign  error  upon  decisions  not  excepted  to,  and 
not  embraced  in  the  motion  for  a  new  trial.     Bond  vs. 

Baldwin 9 

2.  Where  a  writ  of  error  is  dismissed,  no  damages  are  re- 
coverable  on  the  cause  in  the  Court  below.  Collins  w. 
Turner ....^ 112 
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3.  A  writ  of  error  does  not  lie  from  a  voluntary  nonsuit. 
Kent  vs.  Hunter 207 

4.  Neither  by  the  Common  Law  nor  the  Act  authorizing 
the  Supreme  Court  in  this  State,  is  a  writ  of  error,  a  su- 
persedeas^  unless  bond  and  security  is  given.  Mlerty  Ball 
SfCo.vs.  TheMayoTyfyc 286 

5.  The  brief  of  the  evidence  filed  on  a  motion  for  a  new 
trial,  is  not  a  part  of  the  record  to  be  transmitted 
to  the  Supreme  Court ;  and  it  does  not  dispense  with 
the  necessity  of  incorporating  in  the  bill  of  exceptions,  a 
brief  of  the  trial  and  copy  of  the  written  evidence.  Wet- 
morevs.  Chavers 546 

See  Equity  Practice^  4.     Error ^  1 , 4. 

PRESCRIPTION. 

See  Lim.  ofAdionSj  5. 

PRESUMPTION. 

See  Evidencey  21.  ' 

PRINCIPAL  AND  AGENT. 

1.  A  payment  to  the  authorized  agent,  is  a  payment  to  the 
principal.     Hodneii  vs.    Tatum 70 

2.  The  principal  cannot  ratify  the  acts  of  his  agent  in  part, 
and  repudiate  in  part,  in  relation  to  the  same  transaction. 
He  must  either  adopt  the  whole  or  none.     Snd. 

3.  Though  a  subsequent  ratification  by  a  principal  will  con- 
firm an  assumed  agency,  not  so,  if  the  agency  be  in  itself 
illegal.     Harrison  vs.  McHemry 164 

See  OmstabUy  1.  Forthcoming  Bondj  4.  Sattsjadion^  3,  4. 
Trust  and  Trustetj  6,  7,  8. 
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PRISON  BOUNDS. 

1.  A  defendant  arrested  under  ca.  sa,  and  allowed  prison 
bounds,  is  still  in  the  custody  of  the  Sheriff,  and  he  must 
place  him  in  confinement  at  the  end  of  six  months,  with- 
out any  special  order.    Jackson  fy  Co.  vs.  Cox 172 

PRIVATE  WAYS. 

See  Constitutional  Imd^  1 .  «  '* 

PROFERT. 
See  PkadvngSy  4.     Practice  Supr.  Couriy  9. 

PROMISSORY  NOTES. 

1.  A  note  made  payable  at  either  of  the  banks  in  Maamj 
held  to  be  within  the  proviso  to  the  Act  of  1826,  which 
dispenses  with  demand  and  notice  to  charge  an  indorser. 
Hoadly  vs.  Bliss 303 

3.  An  indorser  can  waive  demand  and  notice  before  the 
maturity  of  the  note  only.  After  its  maturity,  he  can 
waive  proof  of  demand  and  notice,     lb. 

8*  The  following  instrument  declared  a  promissory  note : 
'^  This  is  to  certify  that  I  did,  in  the  year  1844,  purchase 
of  B.  F.  W.  his  tan-yard  and  stock;  for  which  I  did 
promise  to  pay  B.  T.  L.  for  the  benefit  of  B.  F.  W.  $475, 
which  amount  I  hereby  acknowledge  to  be  unpaid  and 
yet  due ;  and  one  note  of  hand  for  $53,  which  note  is 
said  to  be  lost  or  mislaid,  each  amount  bearing  interest 
from  1st  Jan.  1845.  Signed,  J.  A.  S.  Sept.  23,  1847." 
Lowe  vs.  Murphy^  adwfr 338 

4.  In  a  suit  on  a  negotiable  promissory  note,  the  defend- 
ant will  not  be  permitted  to  question  the  plaintiff's  title 
to  the  paper,  unless  it  is  made  to  appear  that  it  is  neces- 
sary for  the  purpose  of  his  defence.     Vartwr  vs.  Lamar...  588 

See  Garm&htsitt^  %.    SatisMton,  1 , 2, 3, 4. 
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PURCHASERS. 

See  Volunteers,  I. 

RAILROAD. 

1.  b«  railroad  subject  to  levy  and  sale  at  Lavr  ?  Quere. 
neMacon  ^  Western  R.  R.  Company  vs.  Parker 377 

$»9f0l9,  15  to  18. 

REFORMING  CONTRACTS. 

See  Eqmty^  20  to  26. 

REGISTRY, 

1 .  Failure  to  record  a  deed  concerns  no  person  except  those 
who  derive  title  from  the  same  feoffor,  by  a  deed  of  sub- 
sequent date.     Whittifigton  vs.  Doe  ex  dem.   Wright 23 

2.  The  Statute  of  North  Carolina  requires  deeds  of  gift  to  be 
proven  and  recorded  in  one  year,  or  else  to  be  void :  Hddy 
that  the  registration  of  a  deed  is  not  sufficient  evidence  of 
probate.    Maulden  vs.  Thomas  etal 174 

3.  A  copy  deed  established  by  law,  cannot  be  read  in  evi- 
dence, without  proof  of  its  execution,  unless  the  original 
deed  was  recorded  in  the  County  where  the  land  lies. 
Beverly  and  apfiother  vs.  Burke 440 

4.  Record  on  the  mintdes  of  the  Court  establishing  it^  does 
not  dispense  with  the  statutory  registration.     lb. 

5.  A  bond  for  titles  is  not  authorized  by  law  to  be  register- 
ed.    J&. 

See  Eoidence^Sj  11. 

RETURN. 

See  OonsUMeSy  1,  2. 
VOL.  IX  82 
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ROADS  AND  ROAD  LAWS. 

1.  The  laws  of  this  State  authorizing  the  opening  of 
public  roads  over  unenclosed  lands  without  just  compen- 
sation :     Heldj  to  be  void.     Parham  vs.  TheJuHiceSytfc..  341 

2.  Under  the  Laws  of  Georgia  which  authorize  the  laying 
out  and  opening  of  public  roads  over  the  enclosed  lands 
of  the  citizen,  the  Inferior  Court  may  order  a  review^  for 
the  purpose  of  determining  whether  a  road  be  necessary 
or  not,  and  may  also  order  the  same  to  be  opened  before 
compensation  is  made  or  tendered ;  but  cannot  enter  up- 
on and  seize,  and  permanently  appropriate  the  land,  un- 
til compensation  is  made  or  tendered.     Ibid. 

3.  A  citizen  cannot  enjoin  the  opening  of  a  public  road 
over  his  enclosed  lands,  when  it  appears  from  his  bill, 
that  he  has  not  taken  the  steps  pointed  out  by  the  law  to 
procure  the  assessment  of  his  damages.     Ibid. 

4.  Nor  upon  the  ground  that  the  reviewers  appointed  by  the 
Court  signed  the  petition  for  the  road,  and  took  an  active 
interest  in  getting  it  up.     Snd. 

6*  Nor  upon  the  ground  that  it  does  not  appear  from  the 
return  of  the  reviewers  that  they  were  not  sworn  accord- 
ing to  the  requirement  of  the  Statute.     Ibid. 

See  PUmkroadSj  I  to  6.  Private  Ways. 

SATISFACTION. 

1.  One  simple  contract  does  not  merge  or  extinguish  anoth- 
er.    Wyllyetal  vs.  Collins  8f  Co 223 

2.  A  bill,  acceptance,  or  promissory  note,  either  of  the 
debtor  or  third  persons,  is  not  a  payment  or  extinguish- 
ment of  a  debt,  unless  accepted  as  such.     lb. 

3.  The  circumstance  of  the  note  or  bill  being  given  by  an 
agent  of  the  principal  debtor,  cannot  vary  the  question.  16. 
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4.  If  the  written  promise  of  the  principal  debtor  does  not 
discharge  the  debt,  a  Jbriiorij  the  note  of  the  agent  can 
have  no  higher  efficacy.     Ibid, 

SAVANNAH. 
See  Masancej  1.    StatuteSj  {constntdion  o/,)  1,  3. 

SEDUCTION. 
See  Maiemerdy  1. 

SET-OFF. 

1.  Where  B.  obtained  a  judgment  against  W.  ior  $1200, 
and  subsequently  thereto,  W.  purchased  judgments  against 
B.  for  $1384,  and  filed  a  bill  to  have  the  latter  judgments 
set-off  against,  and  in  satisfaction  of  the  former :  Hdd, 
that  under  the  Act  of  1799,  it  should  qffirmaiwdy 
appear  that  there  were  no  other  judgment  hens  upon 
the  defendant's  property,  before  the  Court  of  Equity 
would  decree  satisfaction  of  a  parUcular  judgment,  and 
that  complainant  had  an  ample  and  adequate  remedy  at 
Law.     Wellborn  vs.  Bonner 82 

2.  The  judgment  and  not  the  exeeutioa  issued  thereon,  is 

the  proper  subject  matter  of  set-off.  Brycad  vs»  Ikanbrick^  138 

3.  Against  a  claim  for  mesne  profits  in  the  nature  of  dam- 
ages, the  value  of  the  improvements  made  by  flie  defend- 
ant  is  a  fair  set-off,  provided  he  took  possession  of  tho 
premises  bonajide.    Beoerly  and  another  vs.  Burke 440 

4.  Set-off  not  allowed  by  the  Common  Law.  Meriwether 
and  another  vs,  Birdj  adm?r 595 

5.  The  Statute  of  2  Geo.  II.  c.  22,  has  been  introduced  gen- 
erally into  &e  United  States,  with  some  modifications.    Rid. 

6.  Set-off  is  a  plea  in  bar  of  the  plaintiff 's  action.     Bid. 
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7.  The  commencement  of  the  action  and  not  the  time  of 
trial,  is  ordinarily  the  period  at  which  mutual  debts  are 
to  be  set-off  against  each  other.     Ibid. 

8.  The  doctrine  ofiet-offwas  borrowed  from  the  Civil  Law, 
and  should  be  inteipreted  by  the  same  principles  of  con- 
struction.    Ibid. 

9.  Justice  demands  that  the  claim  of  the  debtor  not  bearing 
interest,  should  be  set-off  against  that  of  the  creditor 
drawing  interest,  as  of  the  time  it  became  due  and  owing. 
Ibid. 

10.  Our  Statute  disallowing  iotereat  on  open  accounts,  does 
not  in  any  way  affect  the  law  of  8etK)ff.    Ibid. 

See  Ejedfmniy  I,  2,  3. 

SHERIFF. 

1.  Where  a  Sheriff  seized  and  sold  the  property  of  a  de- 
fendant for  an  amount  larger  than  the  sum  due  on  the  ex- 
ecution, and  returned  that  the  proceeds  of  the  sale  were 
taken  for  costs^  without  specifying  what  costs  :  Hddj  that 
such  a  return  was  neither  legal  nor  proper,  and  that  it 
was  his  di^  to  state  distinctly  in  his  returns,  the  partic- 
ular items  of  costs  for  which  the  money  arising  from  the 
•ale  of  ihe  defendant's  property,  was  appropriated.    Hat' 

Thompmm. 310 


2.  A  Sheriff 'a  bond  taken  and  approved  by  the  Inferior 
Court,  and  averred  to  have  been  delivered  to  the  Govern- 
or of  the  State,  and  signed  and  sealed,  and  attested  by 
two  of  the  Justices  of  the  Inferior  Court :  HM^  to  be  good 
as  a  volimtary,  but  bad,  as  a  statutory  bond,  because  not 
given  within  thirty  days  after  the  election  of  the  Sheriff. 
Oraw/ardy  Gov.fyc.vs.  Howard  and  dhers 314 

3.  A  Sheriff  duly  elected,  but  not  having  executed  a  bond 
^     according  to  law,  within  thirty  days  after  his  election,  is 
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an  officer  de/acio,  and  his  acts  are  xvM  when  they  con- 
cern the  public  or  third  persons  who  have  an  interest  in 
thp.m.     lbid» 


OmUied  in  proper  place — page  652. 
SLAVERY. 

1.  In  cajses  of  felooy,  the  civil  remedy  U  suspended  until  the  offender  is 
prosecuted  to  conyiction  or  acquittal.    Aeal  v8.Famur 655 

2.  A£(ic«n  slavery  held  never  to  have  existed  in  the  Island  of  Great 
Britain  by  the  Comnion  Law,  by  Statute,  or  by  the  Laws  of  Na- 
tions.    Ihid. 

8.  The  Law  of  Villenagc  obsolete  in  England.    Qucre  t    Ihid. 

4.  If  not  obsolete,  but  of  force  in  1732,  when  the  Colony  of  Georgia  was 
settled :  Held,  that  it  had  no  application  to  African  slavery  in  Eng- 
land or  in  Georgia.    Und 

■ 

6.  The  Common  Law  of  England  held  to  be  inapplicable  to  the  institu- 
tion of  slavery,  except  to  protect  the  rights  of  masters.    Ibid 

6.  The  slave  trade  held  to  be  recognized  as  a  lawful  commerce,  under  the 
Law  of  Nations,  and  that  law  obligatory  upon  the  States  of  the 
world,  unless  repudiated  by  treaty  or  positive  law.    Ibid 

7.  Held,  that  by  the  comity  of  nations,  when  a  alave  eacapes  into,  or  i» 
found  within  the  jurisdiction  of  a  State  where  slavery  is  not  recogniz- 
ed, it  is  the  duty  of  that  State,  upon  the  demand  of  his  rightful  owner, 
to  deliver  him  to  be  taken  back  to  the  State  where  by  law,  he  is  a 
slave.    Ibid, 

&  The  origin  and  character  of  property  in  slaves  in  this  State  defined. 
Ibid. 

9.  It  is  not  felony  in  Georgia,  by  the  Conmion  Law,  to  kill  a  slaye,  and 
the  only  legal  restraint  upon  the  power  of  the  master  over  the  person 
of  the  slave  in  Georgia,  is  such  as  is  imposed  by  Statute.    /&. 


p.. 


2.  A  Sheriff  cannot  purchase  at  his  own  sale,  neither  for 
himself  nor  as  agent  for  another ;  such  purchase  is  void. 
Harrison  vs.  McHenry ..j ^^ 
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7.  The  commencement  of  the  action  and  not  the  time  of 
trial,  is  ordinarily  the  period  at  which  mutual  debts  are 


Oaw/ardy  Gov.fyc.vs.  Mnoard  and  idhers 314 

3.  A  SherifTduly  elected,  but  not  having  executed  a  bond 
according  to  \vsRy  Nnftaii^x^:^  ^^  ^ftec  his  election,  ia 


IKDEX.  663 

officer  defadOy  and  his  acts  arc  valid  vrhen  they  con- 
cem  tlie  public  or  third  persons  who  have  an  interest  in 
them.     Ibid. 

4.  The  Sheriff  and  his  sureties  held  liable  on  a  voluntary 
bond,  for  the  acts  of  his  deputies,  although  it  contains  no 
stipulation  to  that  effect :  Held^  that  such  a  stipulation  is 
not  necessar\' to  the  validity  of  a  Sheriff's  bond,  under 
our  Statute.     Ibid. 

5.  When  a  Sheriff  has  received  money  on  ^f.fa.  the  Stat- 
ute of  Limitations  commences  to  run  in  his  favor,  from 
the  time  it  was  received.  Thowpson  vs.  The  Central 
Bank 413 

6.  A  bond  being  taken  and  approved  by  the  Justices  of 
the  Inferior  Court,  to  protect  the  people  of  the  County 
from  the  official  misconduct  of  the  Sheriff  elect,  it  is  not 
competent  for  these  same  Justices  to  discharge  this  obli- 
gation by  the  substitution  of  another  bond,  some  thirty 
days  thereafter ;  especially,  where  one  of  the  three  Justi- 
ces was  a  co-obligor  in  the  first  bond.     ToumSy  Gov,  ^c. 

vs,  Stephens  and  others 585 

See  Constables  J 1.  Practice  Supr,  Court  ^7,  Prison  Bounds^ 
I.     Sheriff's  Sales,  2. 

SHERIFF'S  BOND. 
See  Sheriff,  2,  4,  6. 

SHERIFF'S  SALE. 

1.  When  by  a  special  Act,  the  Sheriff  is  authorized  to  ad*- 
vertise  his  sales  in  a  paper  published  in  the  County,  it  is- 
not  necessary  to  advertise  at  three  of  the  most  public  pla- 
ces in  the  County  to  make  the  sale  legal.  Mapp  and 
another  vs.    Thompson 42 

2.  A  Sheriff  cannot  purchase  at  his  own  sale,  neither  for 
himself  nor  as  agent  for  another ;  such  purchase  is  void. 
Harrison  vs.   McHenry ..^ V^A. 
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SPECIFIC  PERFORMANCE. 

See  Equitx/y  2. 

SLAVES. 

See  Criminal  Law,  7,  8,  9,  12,  13.  Ekndence,  21.  Pat- 
rols,!,    Lim.  of  mictions,  18. 

STATUTES,  CONSTRUCTION  OF. 

1.  The  Legislature  in  a  charter  declare  ^'that  it  shall  not 
be  lawful  for  any  person  or  persons,  at  any  time  or  times, 
to  build  any  bridge,  or  keep  any  ferry  on  the  riyer  Great 
Ogeechee,  within  five' miles  either  above  or  below  (another 
bridge  on  the  same  stream :")  Heldj  that  the  distance  of 
five  miles  is  to  be  measured  by  the  course  of  the  river. 
McLeod  d  al.  vs.  Burroughs 213 

2.  Grants  of  exclusive  privileges  to  corporations  or  individ- 
uals are  to  be  strictly  construed ;  and  if  the  terms  of  the 
contract  are  ambiguous,  the  ambiguity  must  operate  in 
favor  of  the  public.     Ibid. 

3.  A  Statute  of  the  State  declaring  of  full  force,  all  the  or- 
dinances of  a  City,  or  other  corporation,  "in  operation" 
at  its  date,  does  not  embrace  one  which  has  heed  judicud- 
ly  pronounced  by  the  Superior  Court  to  be  inoperative  be- 
fore its  passage.     ^Uen^  Ballfy  Co.  vs.  The  Mayor y^c.  286 

4.  The  phrase  "  in  operation,"  defined.     Ibid. 

5.  Grants  from  the  Liegislature  to  a  company,  in  derogation 
of  common  right,  are  to  be  strictly  construed.  The  Jus- 
ticestfcvs.  The  Gr^  J  If c.  Plankroad  Company 475 

See  Constitutional  Law.  GrantSy  I  to  5.  Patrolsy  1.  Plank- 
roads. 


■  I 
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SURETY.    ' 
See  Bailj  1.    Bondy  1.  Gfatm,  2.     S/i&if,  2,  4. 

TORT. 
See  Ahaiementj  1. 

TREASURER,  (COUNTY.) 

1.  It  is  a  condition  precedent  before  a  County  Treasurer 
can  enter  upon  the  duties  of  his  office,  that  he  should  give 
bond  and  security,  and  not  having  done  so,  he  does  not 
legally  hold  the  office.    Faster  vs.  The  Justices^  Ifc 185 

2.  Before  the  Inferior  Court  can  issue  execution  against 
a  County  Treasurer,  for  a  balance  in  his  hands,  ten  days' 
notice  is  required  by  Statute  to  be  given  him ;  and  the 
order  of  the  Court  under  which  the  ^.Ja.  is  issued,  must 
show  that  such  notice  has  been  given.     Ibid. 

3.  If  the  order  is  passed  but  not  entered  by  the  Clerk,  it 
is  competent  for  the  Court  to  place  it  on  the  minutes 
nunc  pro  tunc.     Ibid. 

4.  It  is  not  competent  for  a  County  Treasurer  to  resist  tlie 
payment  of  a  debt,  directed  by  the  proper  authority  to  be 
discharged  out  of  the  public  funds,  set  apart  in  bis  hands 
for  that  purpose,  upon  the  ground  that  he  had  been  noti- 
fied that  the  holder  thereof  was  not  the  rightful  owner  of 
the  property  upon  the  valuation  of  wliich  the  certificate 
had  issued.     The  State  ex  rel.  Strange  vs  Bell 334 

6.  When  the  Legislature  declares  that  the  certificate  of  cer- 
tain commissioners,  certifying  that  a  particular  sum  of 
money  is  due  an  individual  in  consequence  of  the  de- 
preciation of  his  property  by  the  removal  of  a  County 
site,  shall  become  a  debt  against  the  County  Treasurer 
of  such  County,  no  order  of  the  Inferior  Court  is  necessa- 
ry to  authorize  the  County  Treasurer  to  pay  it  BeU^ 
Treasurefyvs.  The  Slate  ex  rel.  Strange ^^ 
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TRESPASS. 

1.  A  plaintiff  seeking  to  recover  for  injury  done  his  land  by 
the  erection  of  a  mill-dam,  cannot  recover  where  para- 
mount title  is  shown  in  another,  by  his  own  evidence. 
Morris  vs.  McCJamy 160 

2.  Where  an  immediate  act  is  done  by  the  co-operation,  or 
the  joint  act  of  two  or  more  persons,  they  are  all  trespass- 
ers, and  may  be  sued  jointly  or  severally,  and  any  one  of 
them  18  liable  for  the  injury  done  by  all.  To  render  one 
man  liable  in  trespass  for  the  acts  of  others,  it  must  ap- 
pear,  either  that  they  acted  in  concert^  or  that  the  act  of 
the  party  sought  to  be  charged,  ordinarily  and  naturally 
produced  the  acts  of  the  others.    Brooks  vs.  Ashbum 297 

See  Efedmenty  2, 3.     Headingy  1. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  estates  are  liable  to  pay  out  of  their  income  for 
goods  or  services  furnished  or  rendered,  and  such  as  are 
necessary  and  proper.     WyUy  ei  al,  vs.  Collins  Sf  Co....  223 

2.  A  creditor  is  not  bound  to  ascertain  whether  the  Trustee 
is,  or  is  not  in  arrears  to  the  trust  estate.     Ibid. 

3-  The  rule  in  South  Carolina  to  this  effect,  ought  not  to  be 
adopted  in  Georgia,  where  no  returns  are  made  by  trus- 
tees, other  than  executors,  administrators  and  guardians, 
of  their  receipts  and  disbursements.     Ibid. 

4.  Future  income  may  be  applied  to  past  indebtedness. 
Ibid. 

6.  A  wife  and  children  who  have  separate  propertj-  settled 
upon  them,  are  not  bound  to  support  the  husband  and 
&ther,  though  owing  to  his  insolvency  they  may  be 
bound  to  support  themselves.     Ibid. 

6.  The  registry  of  the  deed  of  settlement,  accompanied  by 
the  management  of  the  trust  property  by  the  husband  is, 
as  to  third  persons,  evidence  of  his  agency  for  the  trust 
property.    Bid. 
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7.  Although  the  husband  as  such,  has  no  rig^t  to  control 
the  separate  estate  of  his  wife,  yet  he  may,  like  any  other 
person,  do  a  ministerial  act,  such  as  purchasing  goods 
for  the  trust  estate.     Ibid. 

8.  Taking  the  note  of  the  manager  of  the  trust  estate,  in 
settlement  of  the  account  for  goods  debited  to  the  manager 
individually,  but  which  went  to" the  use  of  the  cestui  que 
trusts,  does  not  relieve  the  trust  estate  from  liability  to 
pay  out  of  its  income,  where  it  does  not  appear  that 
exclusive  credit  was  given  to  the  agent     Ibid. 

See  Husband  and  Wife,  1,  2,  3.  Judgment,  12.  Lim.  of 
Actions,  2,  3,  4. 

USURY. 

1.  At  Common  Law,  a  contract  which  is  not  tainted  with 
usury  in  its  inception,  is  not  made  usurous  by  a  subse- 
quent agreement  to  pay  usury  in  consideration  of  forbear- 
ance.    Troutmanvs,  Bamettet  al 30 

2.  Under  our  Statutes,  if  a  judgment  not  tainted  with  usury 
is  transferred,  and  the  transferree  agrees  with  the  defend- 
ants to  forbear  its  collection  for  a  term  of  time,  in  consid- 
eration of  usurious  interest  paid  him,  such  subsequent 
agreement  is  usurious,  and  affects  the  judgment  so  far  as 
to  make  the  principal  due  thereon,  only  collectable.  Md. 


Equity y  7.     Witness,  1. 

VENDOR'S  LIEN. 
SeeLi€/i,  1. 

VERDICT. 

1.  Where  the  Jury  in  an  action  of  trespass  against  two  joint 
trespaasersi  returned  the  following  verdict :  '^  We  the  Jury, 

'  find  Simp8on,|160,and£dWd8$100yandalltheco8tsto 
be  paid  by  Simpson  mdEdwanb;  and  fii^  dbUan  dam- 
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TRESPASS. 

1.  A  plaintiff  seeking  to  recover  for  injury  done  his  land  by 
the  erection  of  a  mill-dam,  cannot  recover  where  para- 
mount title  is  shown  in  another,  by  his  own  evidence. 
Morris  vs.  McCJamy 160 

2.  Where  an  immediate  act  is  done  by  the  co-operation,  or 
the  joint  act  of  Uvo  or  more  persons,  they  are  all  trespass- 
ers, and  may  be  sued  jointly  or  severally,  and  any  one  of 
them  18  liable  for  the  injury  done  by  all.  To  render  one 
man  liable  in  trespass  for  the  acts  of  others,  it  must  ap- 
peaXy  either  that  they  acted  in  concert j  or  that  the  act  of 
the  party  sought  to  be  charged,  ordinarily  and  naturally 
produced  die  acts  of  the  others.     Brooks  vs.  Ashbum 297 

See  I^ecbnentj  2, 3.     Pleading y  1. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  estates  are  liable  to  pay  out  of  their  income  for 
goods  or  services  furnished  or  rendered,  and  such  as  are 
necessary  and  proper.     WyUy  et  al.  vs.  Collins  Sf  Co....  223 

2.  A  creditor  is  not  bound  to  ascertain  whether  the  Trustee 
is,  or  is  not  in  arrears  to  the  trust  estate.     Ibid. 

3-  The  rule  in  South  Carolina  to  this  effect,  ought  not  to  be 
adopted  in  Georgia,  where  no  returns  are  made  by  trus- 
tees, otiier  than  executors,  administrators  and  guardians, 
of  their  receipts  and  disbursements.     Ihid. 

4.  Future  income  may  be  applied  to  past  indebtedness. 
Ibid. 

6.  A  wife  and  children  who  have  separate  property  settled 
upon  them,  are  not  bound  to  support  the  husband  and 
&ther,  though  owing  to  his  insolvency  they  may  be 
bound  to  support  themselves.     Ibid* 

6.  The  registry  of  the  deed  of  settlement,  accompanied  by 
the  management  of  the  trust  property  by  the  husband  is, 
as  to  third  persons,  evidence  of  his  agency  for  the  trust 
property.    JKi 
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7.  Alttiough  the  husband  as  such,  has  no  right  to  control 
the  separate  estate  of  his  wife,  yet  he  may,  like  any  other 
person,  do  a  ministerial  act,  such  as  purchasing  goods 
for  the  trust  estate.     Brid. 

8.  Taking  the  note  of  the  manager  of  the  trust  estate,  in 
settlement  of  the  account  for  goods  debited  to  the  manager 
individually,  but  which  went  to" the  use  of  the  cestui  que 
trustsy  does  not  relieve  the  trust  estate  from  liability  to 
pay  out  of  its  income,  where  it  does  not  appear  that 
exclusive  credit  was  given  to  the  agent     Bnd, 

See  Husband  and  Wife^  1,  2,  3.  Judgment^  12.  lAm.  of 
AdioTiSy  2,  3,  4. 

USURY. 

1.  At  Common  Law,  a  contract  which  is  not  tainted  with 
usury  in  its  inception,  is  not  made  usurous  by  a  subse- 
quent agreement  to  pay  usury  in  consideration  of  forbear- 
ance.    Trauimanvs.  Bamett  et  al 30 

2.  Under  our  Statutes,  if  a  judgment  not  tainted  with  usury 
is  transferred,  and  the  transferree  agrees  with  the  defend- 
ants to  forbear  its  collection  for  a  term  of  time,  in  consid- 
eration of  usurious  interest  paid  him,  such  subsequent 
agreement  is  usurious,  and  affects  the  judgment  so  far  as 
to  make  the  principal  due  thereon,  only  collectable.  Ibid. 

See  Equity y  7.     WUnesSj  1. 

VENDOR'S  LIEN. 

See  Lien^  1. 

VERDICT. 

1.  Where  the  Jury  in  an  action  of  trespass  against  two  joint 
trespassers,  returned  the  jfbllowing  verdict :  *^  We  the  Jury, 

'  find  Simp8on,|160,and£dWd8$100yandalltheco8tsto 
bepaidby  SimpwmindEdwafdi;  ind  fii^  doOan  dam- 
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TRESPASS. 

1.  A  plaintiff  seeking  to  recover  for  injury  done  his  land  by 
the  erection  of  a  mill-dam,  cannot  recover  where  para- 
mount title  is  shown  in  another,  by  his  own  evidence. 
Morrisvs,  McCxtmy 160 

2.  Where  an  immediate  act  is  done  by  the  co-operation,  or 
the  joint  act  of  two  or  more  persons,  they  are  all  trespass- 
ers, and  may  be  sued  jointly  or  severally,  and  any  one  of 
them  18  liable  for  the  injury  done  by  all.  To  render  one 
man  liable  in  trespass  for  the  acts  of  others,  it  must  ap- 
pear,  either  that  they  acted  in  concert^  or  that  the  act  of 
the  party  sought  to  be  charged,  ordinarily  and  naturally 
produced  die  acts  of  the  others.    Brooks  vs.  ^hbum 297 

See  Ejedtmentj  2, 3.     Pkadingj  1. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  estates  are  liable  to  pay  out  of  their  income  for 
goods  or  services  furnished  or  rendered,  and  such  as  are 
necessary  and  proper.     WyUy  et  d,  vs.  Collins  fy  Co....  223 

2.  A  creditor  is  not  bound  to  ascertain  whether  the  Trustee 
is,  or  is  not  in  arrears  to  the  trust  estate.     Ibid. 

3.  The  rule  in  South  Carolina  to  this  effect,  ought  not  to  be 
adopted  in  Georgia,  where  no  returns  are  made  by  trus- 
tees, otiier  than  executors,  administrators  and  guardians, 
of  their  receipts  and  disbursements.     Ibid. 

4.  Future  income  may  be  applied  to  past  indebtedness. 
Ibid. 

6.  A  wife  and  children  who  have  separate  property  settled 
upon  them,  are  not  bound  to  support  the  husband  and 
&tber,  though  owing  to  his  insolvency  they  may  be 
bound  to  support  themselves.     Ibid. 

6.  The  registry  of  the  deed  of  settlement,  accompanied  by 
the  management  of  the  trust  property  by  the  husband  is, 
as  to  third  persons,  evidence  of  his  agency  for  the  trust 
property. 


INDEX.  667 

7.  Alttiough  the  husband  as  such,  has  no  rig^t  to  control 
the  separate  estate  of  his  wife,  yet  he  may,  like  any  other 
person,  do  a  ministerial  act,  such  as  purchasing  goods 
for  the  trust  estate.     Ibid. 

8.  Taking  the  note  of  the  manager  of  the  trust  estate,  in 
settlement  of  the  account  for  goods  debited  to  the  manager 
individually,  but  which  went  to" the  use  of  the  cestui  que 
trusts^  does  not  relieve  the  trust  estate  from  liability  to 
pay  out  of  its  income,  where  it  does  not  appear  that 
exclusive  credit  was  given  to  the  agent.     Und. 

See  Husband  and  Wife^  1,  2,  3.  Judgment^  12.  Um.  of 
Actions,  2,  3,  4. 

USURY. 

1.  At  Common  Law,  a  contract  which  is  not  tainted  with 
usury  in  its  inception,  is  not  made  usurous  by  a  subse- 
quent agreement  to  pay  usury  in  consideration  of  forbear- 
ance.    Trautmanvs.  Bamett  et  al 30 

2.  Under  our  Statutes,  if  a  judgment  not  tainted  with  usury 
is  transferred,  and  the  transferree  agrees  with  the  defend- 
ants to  forbear  its  collection  for  a  term  of  time,  in  consid- 
eration of  usurious  interest  paid  him,  such  subsequent 
agreement  is  usurious,  and  affects  the  judgment  so  far  as 
to  make  tlie  principal  due  thereon,  only  collectable.  Ibid. 

See  Equity  J  7.     Witness^  1 . 

VENDOR'S  LIEN. 

See  Lierij  1. 

VERDICT. 

1.  Where  the  Juiy  in  an  action  of  trespass  against  two  joint 

trespassers,  returned  the  following  verdict :  **  We  the  Jury, 

find  Simp8on,|160,and£dwwds$100yaiidalltheco8tsto 

bepaidbySimpscmmdEdwaids;  and  fif^  dbUan  dam- 
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TRESPASS. 

1.  A  plaintiff  seeking  to  recover  for  injury  done  his  land  by 
the  erection  of  a  mill-dam,  cannot  recover  where  para- 
mount title  is  shown  in  another,  by  his  own  evidence. 
Morrisvs.  McCJamy 160 

2.  Where  an  immediate  act  is  done  by  the  co-operation,  or 
the  joint  act  of  Uvo  or  more  persons,  they  are  all  trespass- 
ers, and  may  be  sued  jointly  or  severally,  and  any  one  of 
them  18  liable  for  the  injury  done  by  all.  To  render  one 
man  liable  in  trespass  for  the  acts  of  others,  it  must  ap- 
pear, either  that  they  acted  in  concertj  or  that  the  act  of 
the  party  sought  to  be  charged,  ordinarily  and  naturally 
produced  the  acts  of  the  others.    Brooks  vs.  Ashbum 297 

See  Efedmenty  2,3.     Pleadings  1. 

TRUSTS  AND  TRUSTEES. 

1.  Trust  estates  are  liable  to  pay  out  of  their  income  for 
goods  or  services  furnished  or  rendered,  and  such  as  are 
necessary  and  proper.     WyUy  d  al.  vs,  Collins  fy  Co.,,,  223 

2.  A  creditor  is  not  bound  to  ascertain  whether  the  Trustee 
is,  or  is  not  in  arrears  to  the  trust  estate.     Und. 

3.  The  rule  in  South  Carolina  to  this  effect,  ought  not  to  be 
adopted  in  Georgia,  where  no  returns  are  made  by  trus- 
tees, otlier  than  executors,  administrators  and  guardians, 
of  their  receipts  and  disbursements.     Ibid, 

4.  Future  income  may  be  applied  to  past  indebtedness. 
Ibid. 

6.  A  wife  and  children  who  have  separate  propertj-  settled 
upon  them,  are  not  bound  to  support  the  husband  and 
&ther,  though  owing  to  his  insolvency  they  may  be 
bound  to  support  themselves.    Ibid. 

6.  The  registry  of  the  deed  of  settlement,  accompanied  by 
the  management  of  the  trust  property  by  the  husband  is, 
as  to  third  persons,  evidence  of  his  agency  for  the  trust 
property.    Bid. 
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7.  Alttiough  the  husband  as  such,  has  no  rig^t  to  control 
the  separate  estate  of  his  wife,  yet  he  may,  like  any  other 
person,  do  a  ministerial  act,  such  as  purchasing  goods 
for  the  trust  estate.     Ibid. 

8.  Taking  the  note  of  the  manager  of  the  trust  estate,  in 
setUemeni  of  the  account  for  goods  debited  to  the  manager 
individually,  but  which  went  to^the  use  of  the  cestui  que 
irustSy  does  not  relieve  the  trust  estate  from  liability  to 
pay  out  of  its  income,  where  it  does  not  appear  that 
exclusive  credit  was  given  to  the  agent     Und. 

See  Husband  and  WifCy  1,  2,  3.  Judgmenty  12.  lAm.  of 
AdixmSy  2,  3,  4. 

USURY. 

1.  At  Common  Law,  a  contract  which  is  not  tainted  with 
usury  in  its  inception,  is  not  made  usurous  by  a  subse- 
quent agreement  to  pay  usury  in  consideration  of  forbear- 
ance.    Trotdmanvs.  Bamett  d  al 30 

2.  Under  our  Statutes,  if  a  judgment  not  tainted  with  usury 
is  transferred,  and  the  transferree  agrees  with  the  defend- 
ants to  forbear  its  collection  for  a  term  of  time,  in  consid- 
eration of  usurious  interest  paid  him,  such  subsequent 
agreement  is  usurious,  and  affects  the  judgment  so  far  as 
to  make  the  principal  due  thereon,  only  collectable.  IMd, 

See  Equity y  7.     Witness^  1 . 

VENDOR'S  LIEN. 

See  Lieriy  1. 

VERDICT. 

1.  Where  the  Jury  in  an  action  of  trespass  against  two  joint 
trespassers,  returned  the  following  verdict :  ^^  We  the  Jury, 
find  Simp8on,|160,and£dwwds$100yaiidalltheco8tsto 
bepaidby  SimpscmmdEdwuds;  and  fii^  doOan  dam- 
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ages  to  be  paid  by  Simpson :"  Heldy  that  the  l^al  effect 
of  the  verdict  was,  that  the  Juiy  intended  to  find  $200 
damages  against  Simpson,  the  principal  trespasser,  and 
that  a  joint  judgment  should  be  entered  against  both  de- 
fendants for  that  amount ;  and  a  remittiter  entered  as  to 
the  $100  found  against  Edwards.  Simpson  and  Edwards 
vs.  Perry 50£ 

2.  Verdicts  are  to  have  a  reasonable  intendment,  and  to 
receive  a  reasonable  construction,  and  are  not  to  be 
avoided  unless  from  necessity.  Simons  et  al,  vs,  Rarden 
and  wi/e 543 

3.  Where  a  bill  was  filed  by  John  A.  Rarden  and  Henrietta 
his  wife,  (formerly  Henrietta  Ogletree,)  to  recover  cer- 
tain slaves  in  right  of  his  wife,  and  tlie  Jury  on  the 
trial  of  the  cause,  found  the  following  verdict :  "  We  the 
Jury  find  and  decree,  that  the  complainant,  Henrietta  G. 
Rarden,  (formerly  Henrietta  G.  Ogletree,)  in  her  own 
right,  and  for  her  own  use,  do  recover  of  the  defendant 
the  negro  slaves,  &c. "  Held^  on  a  motion  in  arrest  of 
Judgment  on  the  ground,  that  the  verdict  did  not  find  in 
favor  of  the  marriage  of  the  parties,  which  was  denied  by 
the  defendant's  answer,  that  the  legal  effect  of  the  ver- 
dict was  in  favor  of  the  marriage.     Ibid. 

See  Practice  Supr.  Courts  4,  12. 

VOID  CONTRACT. 
See  Administraiorsy  Sfc.  3.     Sheriff  sSale^  2. 

VOLUNTEERS. 

1.  A  conflict  between  the  equities  of  a  bona  Jide  purchaser 
and  a  volunteer ^  can  only  arise  where  both  parties  claim 
under  the  same  grantor.  Wkittington  vs.  Doe  ex  dem. 
Wrighi , 2S 
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WAVa 

See  ConstfitUianal  LaWy  1. 

WAIVER. 

1.  Where  an  fdias  fi.  fa.  has  been  issued  by  the  Clerk 
without  an  order  of  the  Court,  the  objection  to  the  regu- 
larity of  the  proceeding  comes  too  late,  after  the  paities 
had  litigated  a  claim  case  under  such  oKasJi./a.  The 
detect  will  be  considered  as  haviag  been  waived.  Wa^ 
son  vs.  Halsiead^   Taylor  4r  Co ^  S75 


See  Promissory  notes^  2. 


WARRANT. 


See   Orimirud  lauo^  1,  2. 

WARRANTY. 
See  lAm.  oj  Adions^  6. 

WASTE. 
See  Evidence  J  1. 

WIDOW. 

1.  The  widow  of  an  intestate  is  not  entitled  to  have  advance-* 
ments  made  by  the  intestate  to  his  children  brought  into 
hotchpot  for  her  benefit.     Beaversjex^r.  vs.  WinUj  atPmr..  189 

2.  The  widow  dying  in  less  than  one  year  after  adminis- 
tration upon  the  estate  of  her  husband,  without  having 
elected  to  take  a  child's  part  of  the  real  estate,  her  exec- 
utor cannot  recover  it  after  her  death.     Ibid. 

3.  She  is  entitled  to  her  year's  suppcxrt,  iriietber  the  estate 

*    be  solvent  or  insolvent     Hopkins  vs.  Isng^  executor 261 
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WILL. 
See  HuAand  and  Wifcy  L 

WITNESS. 

1.  In  an  action  against  the  surety  to  a  note  to  which  the 
defence  was  usury :  Held^  that  the  maker,  upon  being 
released  firom  all  liability,  was  a  competent  witness  for 
the  defendant,     ^^psmeti  el  al.vs,  Trotdman ! 

2.  A  witness  may  be  interrogated  as  to  the  state  of  his  feel- 
ing! towards  a  party,  in  order  to  show   the  bias  under 

'  which  he  testifies.     It  is  not  competent  to  inquire  into 
the  cause  of  his  bostility.     Bis/iop  vs.  The  State II 

See  EmdencBy  2. 

WRIT  OF  ERROR. 

See  Error. 


